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Early  v.  Garland's  lessee.  1855. 

October 

November  13.  'r®"^- 

In  1809  C  T  assuming  to  act  as  the  agent  of  M  T,  sold  to  M  a  lot  in 
the  town  of  Lynchburg,  and  L,  from  whom  M  T  purchased  the 
lot,  conveyed  it  to  M.  M  T  then  filed  a  bill  to  set  aside  the  sale, 
and  in  1819  the  court  made  a  decree  setting  the  sale  aside,  and 
directing  M  to  convey  the  lot  to  M  T.  This  decree  was  affirmed 
in  the  Court  of  appeals  as  far  as  it  went,  but  the  court  held  that 
there  should  have  been  a  decree  over  in  fevor  of  M  against  C  T, 
and  sent  the  cause  back  for  this  purpose.  Pending  these  pro- 
ceedings M  conveyed  twenty  feet  of  the  lot  fronting  on  Main 
street  to  P  and  ten  feet  to  C,  and  C  purchased  the  remainder  of 
the  lot  from  R,  who  had  verbally  acquired  M's  right  in  the  sub- 
ject ;  and  C  had  enclosed  the  ten  feet  first  acquired  and  twenty 
feet  adjoining  that  part  which  he  bought  of  R  as  an  alley  leading 
from  the  street  to  his  house.  After  the  case  went  back,  M  T  filed 
an  amended  bill  making  C  a  party,  and  C  filed  a  cross  bill  to  obtain 
the  benefit  of  M's  rights  against  C  T.  In  1834  C  died,  and  the 
suits  were  revived  in  the  name  of  his  administrator;  and  in  1836 
there  was  a  decree  in  the  first  suit  directing  a  commissioner  to  con- 
vey that  part  of  the  lot  obtained  by  C  from  R  to  M  T,  which  was 
done.  In  1837  M  T  conveyed  that  part  of  the  lot  conveyed  to 
him  to  L,  and  L  conveyed  it  to  G,  who  died,  having  devised  it  to 
his  son  the  plaintiff. 
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In  1835,  in  a  friendly  suit  between  the  widow  and  heirs  of  C,  the 
alley  was  allotted  to  the  widow,  and  after  her  death  to  C*8  daugh- 
ter H.  In  an  action  of  ejectment  brought  in  1849  by  the  son  of 
G  against  the  trustee  of  H  for  the  twenty  feet  included  in  the 
alley.    Held: 

1.  If  the  ground  in  controversy  was  in  the  actual  adversary 

possession  of  the  widow  or  daughter  of  C  at  the  time  of 
the  conveyance  by  M  T  to  L  or  by  L  to  G,  these  deeds 
could  not  operate  as  a  transfer  of  the  legal  title. 

2.  The  fact  that  M  T  was  not  in  possession  of  the  ground  in 

controversy  at  the  date  of  the  decree  of  1836  or  of  the  deed 
of  the  commissioner  to  him,  would  not  of  itself  suffice  to 
restrict  the  operation  of  the  deed  to  a  mere  transfer  of  a 
right  of  entry  which  he  could  not  transfer  to  another.  Nor 
would  the  fact  of  his  not  being  in  possession  when  he  con- 
veyed to  L,  prevent  the  transfer  of  the  title  to  L.  To  pre- 
vent the  transfer  of  the  title,  the  possession  must  have 
been  adversary  in  another. 

3.  The  suit  not  having  been  revived  against  the  heirs  of  C, 

they  are  not  concluded  by  the  decree  of  1836,  upon  the 
principle  which  binds  parties  to  a  judgment  or  decree. 
.  4.  There  being  nothing  in  the  amended  bill  or  any  other  part 
of  the  proceedings  having  special  reference  to  the  part  of 
the  lot  bought  of  R  by  C,  the  decree  does  not  ascertain 
that  C  was  a  purchaser  of  the  lot  pendetUe  liU;  and  the 
defendant  is  not  thereby  estopped  from  setting  up  an  adver- 
sary possession  anterior  to  its  date. 

5.  Though  the  decree  was  conclusive  evidence  that  such  a  de- 

cree had  been  rendered,  it  was  not  conclusive  against  the  . 
heirs  of  C  that  he  was  a  pendente  lite  purchaser. 

6.  When  there  is  any  evidence  tending  to  make  out  the  case 

supposed  in  an  instruction,  it  is  best  and  safest  to  give  the 
instruction  if  Jt  propounds  the  law  correctly. 


In  the  year  1809,  Charles  Terrill,  assuming  to  act 
as  the  agent  and  by  the  authority  of  Mieajah  Terrill, 
sold  to  Robert  Morris  a  lot  in  the  corporation  of  Lynch- 
burg, known  as  No.  79,  and  procured  from  John  Lynch, 
who  had  sold  the  said  lot  to  Mieajah  Terrill,  but  still 
held  the  legal  title  thereto,  a  deed  for  the  same  to  said 
Morris. 

Soon  afterwards,  Mieajah  Terrill,  who  was  then  in 
the  western  country,  filed  his  bill  in  the  County  court 


Digitized  by 


Google 


COURT   OF   APPEALS    OF   VIRGINIA.  3 

of  Campbell  county,  on  the  chancery  side  thereof,  re-     1855. 
pudiating  said  sale,  and  seeking  to  set  the  same  aside,    xerm.^ 

and  obtain  a  reconveyance  of  the  property  to  him,  and 

he  made  the  said  Charles  Terrill,  Robert  Morris  and    ^y 
John  Lynch  parties  to  the  suit.  Garland's 

The  suit  remained  on  the  docket  of  the  County  court 
until  the  year  1818,  when,  by  consent,  it  was  removed 
to,  the  Superior  court  of  chancery  for  the  town  of 
Lynchburg,  where  such  proceedings  were  had,  that  on 
the  18th  day  of  May  1819  a  decree  was  rendered  by 
said  court,  disaffirming  the  sale  aforesaid,  and  requir- 
ing Morris  to  reconvey  the  land  to  Micajah  Terrill,  ajid 
to  pay  the  costs  of  the  suit. 

From  this  decree  Morris  appealed  to  the  Court  of 
appeals;  and  that  court,  on  the  22d  day  of  November 
1823,  affirmed  the  decree  as  far  as  it  went,  but  declared 
it  erroneous  in  not  giving  Morris  a  decree  over  against 
the  estate  of  Charles  Terrill  for  the  amount  paid  him, 
with  interest,  costs,  &c. ;  and  sent  the  case  back  to 
the  court  below,  for  accounts,  &c.,  and  for  relief  to 
Morris. 

In  1824,  this  decree  of  the  Court  of  appeals  was 
entered  in  the  court  below,  and  a  decree  was  rendered 
by  that  court  in  conformity  therewith. 

Pending  these  proceedings,  or  prior  to  the  institution 
of  the  suit,  (which,  it  does  not  appear,)  Robert  Morris 
had  conveyed  a  portion  of  the  lot  in  controversy, 
fronting  twenty  feet  on  second  or  Main  street,  to  one 
John  Pointer,  and  another  portion,  fronting  ten  feet  on 
same  street,  to  Dr.  John  J.  Cabell ;  and  on  the  9th  day 
of  September  1823,  Dr.  Cabell  purchased  from  one 
Robert  L.  Coleman,  who  had  verbally  acquired  Morris' 
rights  in  the  subject,  the  residue  of  said  lot  No.  79, 
the  same  being  contiguous  to  the  ten  feet  purchased  of 
Morris  as  aforesaid,  and  fronting  one  hundred  and 
thirty-five  feet  on  second  or  Main  street. 

After  the  case  came  back  from  the  Court  of  appeals. 
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1855.  viz :  in  October  1825,  the  plaintiff,  by  an  amended  bill. 
Term.'  made  Dr.  Cabell  a  party  defendant;  and  some  time 

afterwards,  (the  record  does  not, show  the  date,)  Dr. 

^^^y  Cabell  filed  in  the  same  court  a  bill  in  the  nature  of  a 
Garland's  cross  bill,  referring  to  the  proceedings  in  Terrill's  suit, 
and  seeking  to  secure  to  himself  the  benefit  of  Morris* 
claim  against  Charles  Terrill's  estate. 

The  two  suits  lingered  on  the  docket  without  final 
decree  in  either,  until  the  death  of  Dr.  Cabell  in  1834, 
when  they  were  both  revived  in  the  name  of  his  ad- 
ministrator, Thomas  R.  Friend;  but  the  widow  and 
heirs  of  Dr.  Cabell  were  not  made  parties. 

On  the  22d  day  of  October  1836,  a  final  decree  was 
entered  in  the  two  suits,  directing,  in  the  first  suit,  a 
conveyance  by  James  Benagh,  a  special  commissioner 
of  the  court,  to  Micajah  Terrill,  of  so  much  of  the  lot 
in  the  proceedings  mentioned  as  had  not  been  con- 
veyed by  Morris  to  Pointer  and  Cabell ;  and  quieting 
said  Cabell  and  Pointer  and  those  claiming  under 
them,  in  their  respective  purchases,  and  in  the  cross 
suit  decreeing  to  Friend,  as  administrator  of  Cabell, 
the  balance  shown  to  be  due  from  Charles  Terrill's 
estate  to  Morris,  &c. 

In  pursuance  of  this  decree.  Commissioner  Benagh, 
on  the  29th  of  October  1836,  executed  the  deed  thereby 
required. 

The  defendants  introduced  evidence  to  prove  that 
prior  to  the  death  of  Dr.  Cabell  in  1834,  he  had  en- 
closed the  ten  feet  lot  purchased  by  him  of  Morris  and 
twenty  feet  of  the  lot  purchased  by  Coleman,  forming 
an  alley  of  thirty  feet  front  on  Main  street,  and  run- 
ning back  to  the  mansion-house  lot  of  said  Cabell. 
The  twenty  feet  purchased  by  Coleman,  and  making  a 
part  of  the  alley,  is  embraced  by  the  deed  from  Be- 
nagh, commissioner,  to  Terrell,  and  forms  the  subject  of 
controversy.  The  plaintiff  also  introduced  evidence 
to  prove  that  the  lot  had  not  been  enclosed  until  a 
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short  time  before  the  action  was  instituted,  and  that    1855.     , 
Dr.  Cabell  did  not  claim  to  hold  the  lot  adversely  to    xerm.'^ 


the  title  of  the  plaintiff.     The  evidence  is  stated  by  

Judge  Lee  in  his  opinion.  ^^^ 

After  Dr.  Cabell's  death,  viz:  in  1835,  a  friendly  GarUnd's 
suit  was  instituted  in  the  Hustings  court  for  the  cor- 
poration of  Lynchburg,  by  a  portion  of  his  heirs  ai  law 
against  his  widow  and  the  residue  of  his  heirs,  for  an 
assignment  of  dower  to  the  widow,  and  a  division  of 
his  lands  among  the  heirs  of  said  Cabell;  and  a  decree 
was  rendered,  by  which  the  mansion-house  lot,  with 
the  alley  aforesaid,  was  assigned  to  Harry  Ann  Cabell, 
widow  of  said  John  J.  Cabell,  as  part  of  her  dower. 

Mrs.  Cabell  died  in  1843 ;  and  after  her  death  the 
mansion-house  lot  and  alley  aforesaid  were  assigned  by 
another  decree  made  in  another  suit  between  the  heirs 
of  Dr.  Cabell,  to  his  daughter  Henrian  Cabell;  and  in 
1846,  she,  being  about  to  marry  Samuel  H.  Early, 
conveyed  the  same,  with  other  property,  to  Jubal  A. 
Early  in  trust  for  her  benefit. 

In  the  year  1837,  Micajah  Terrill  and  wife  conveyed 
to  John  Lynch  the  entire  lot  mentioned  in  the  deed 
from  Benagh,  commissioner,  embracing  the  twenty 
feet  of  said  alley  mentioned  above  as  being  in  dispute. 

In  February  1S37,  John  Lynch  conveyed  the  same 
property  to  Maurice  H.  Garland;  and  by  his  last  will, 
duly  recorded  on  the  13th  of  October  1840,  in  the 
Hustings  court  of  Lynchburg,  Maurice  H.  Garland, 
after  some  specific  bequests,  devised  his  whole  remain- 
ing estafe  to  his  son,  Samuel  Garland,  jr. 

In  December  1849,  Samuel  Garland,  jr.  instituted 
his  action  of  ejectment  against  Jubal  A.  Early,  for  that 
portion  of  the  alley  aforesaid  fronting  twenty  feet  on 
Main  street,  which  is  embraced  by  the  deed  from 
Benagh  to  Micajah  Terrill. 

After  all  the  evidence  had  been  introduced,  the 
defendant  moved  the  court  to  give  to  the  jury  eight 
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1855.    several  instructions ;  but  th.e  court  refused  to  give  any 
Term.'  except  the  seventh.     It  is  only  necessary  to  state  the 


first,  second  and  third. 


^'y  1st.  If  Micajah  Terrill  was  not  in  possession  of  the 
Garland's  lot  of  ground  in  controversy  in  the  case  ot  Terrill  v. 
Morris  ^  otherSy  at  the  time  of  the  decree  pronounced 
in  said  case  on  the  22d  day  of  October  1836,  and  at 
the  time  the  deed  from  Commissioner  Benagh  to  him, 
made  in  pursuance  of  said  decree,  was  executed,  the 
said  decree  and  deed  merely  conferred  upon  said 
Micajah  Terrill  a  right  of  entry  which  he  could  not 
transfer  to  another.  And  unless  he  had  reduced  the 
said  lot  of  ground  into  possession  at  the  time  he  made 
the  deed  of  bargain  and  sale  to  John  Lynch  on  the 
14th  day  of  March  1837,  the  said  last  named  deed 
conveyed  no  title  to  the  said  John  Lynch. 

2d.  If  at  the  time  Micajah  Terrill  executed  the 
deed  of  bargain  and  sale  to  John  Lynch,  dated  the 
14th  day  of  March  1837,  Mrs.  Harry  Ann  Cabell,  as 
the  widow  of  John  J.  Cabell,  was  in  the  adverse  pos- 
session of  the  lot  or  parcel  of  ground  in  controversy, 
under  an  assignment  of  dower  or  otherwise,  the  said 
deed  conferred  no  title  on  the  said  John  Lynch  to  the 
said  lot  or  parcel  of  ground. 

3d.  If  at  the  time  of  the  execution  of  the  deed  of 
bargain  and  sale  from  John  Lynch  to  Maurice  H.  Gar- 
land, dated  the  4th  day  of  February  1838,  Mrs.  Harry 
Ann  Cabell,  as  the  widow  of  John  J.  Cabell,  was  in 
the  adverse  possession  of  the  lot  or  parcel  of  ground  in 
controversy,  under  an  assignment  of  dower  or  other- 
wise, the  said  deed  conferred  no  title  upon  the  said 
Maurice  H.  Garland  to  the  said  lot  or  parcel  of 
ground. 

The  fourth  instruction  asked,  was  that  fifteen  years^ 
adverse  possession  under  claim  of  title  by  the  defen- 
dant and  those  under  whom  he  claimed,  was  a  bar  to 
the  action.     And  the  fiflh  was,  that  the  like  possession 
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of  John  J.  Cabell  for  more  than  five  years,  and  his     1856. 
dying  in  possession,  was  a  bar  to  the  action.  Teim' 


There  was  a  verdict  and  judgment  for  the  plaintiff: 
Whereupon  Early  applied  to  this  court  for  a  superse-    ^^^ 
deaSf  which  was  awarded.  Garland's 

Stanard  and  BoiddWy  for  the  appellant. 
Garland  and  Slaughter^  for  the  appellee. 

Lee,  J.  The  only  questions  material  to  be  con- 
sidered in  this  case  are  those  on  the  first  second  and 
third  instructions  asked  for  by  the  defendant.  For  if 
at  the  time  ot  the  execution  of  the  deed  from  Terrill 
to  Lynch  or  that  from  the  latter  to  M.  H.  Garland  the 
premises  in  controversy  were  in  the  actual  adversary 
possession  of  those  under  whom  the  defendant  claims 
such  deed  could  not  operate  as  a  transfer  of  the  legal 
title  and  as  the  plaintift'  claims  no  otherwise  than 
through  these  deeds,  he  must  fail  in  his  action.  On 
the  other  hand,  if  at  the  time  of  these  deeds  or  either 
of  them,  there  was  no  such  adversary  possession,  then, 
any  question  upon  the  statute  of  limitations  is  out  of 
the  case ;  for  even  if  the  Code  of  1849  did  not  extend 
the  period  of  limitation  (a  question  upon  which  I  ex- 
press no  opinion)  still  to  make  out  the  bar  the  posses- 
sion must  have  been  adversary  for  at  least  fifteen  years 
before  the  suit  and  must  therefore  have  been  carried 
back  continuously  embracing. the  period  of  both  deeds 
to  the  21st  of  December  1834:  nor  is  it  necessary  to 
enquire  whether  the  right  of  entry  was  tolled  by  de- 
scent cast  from  Dr.  Cabell,  because  if  so  tolled,  yet  if 
the  possession  were  afterwards  surrendered,  the  de- 
scent cast  would  become  immaterial,  or  if  it  were 
abandoned  the  right  of  entry  would  be  restored  as  the 
law  will  refer  the  possession  to  him  who  hath  the 
right.  Clarke's  lessee  v.  Courtney^  5  Peters'  R.  318, 
354;    Taylor's  devisees  v.  Bumsides^  1  Qratt.  165,  191. 
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1865.    Thus  the  duration  and  character  of  Dr.  Cabell's  pos- 
Term.^  session  become  unimportant  except  so  far  only  as  the 
latter  may  serve  to  illustrate  the  character  of  the  pos- 


*^*y  session  of  those  who  came  in  under  and  after  him. 
Garland's  That  Micajah  Terrill  was  not  himself  in  possession 
of  the  lot  in  controversy  in  the  suit  against  Morris  at 
the  date  of  the  decree  of  the  22d  of  October  1836  nor 
that  of  the  deed  from  the  commissioner  would  not  of 
itself  suffice  to  restrict  the  operation  of  the  deed  to  a 
mere  transfer  of  right  of  entry  which  he  could  not 
transfer  to  another ;  nor  although  he  had  not  yet  taken 
actual  possession  himself  at  the  time  of  his  convey- 
ance to  Lynch  does  it  therefore  follow  that  no  title 
passed  to  Lynch.  Another  element  is  required  to  pre- 
vent those  deeds  from  operating  as  transfers  of  the 
legal  title.  The  lot  must  not  only  have  been  in  the 
possession  of  another,  but  that  possession  must  have 
been  under  such  circumstances  and  accompanied  with 
such  a  claim  of  title  as  would  render  it  adversary  to 
Terrill.  Actual  possession  by  the  grantor  is  not  in- 
dispensable to  give  eftect  to  his  deed,  for  if  the  pos- 
session held  by  another  be  of  a  fiduciary  character  or 
if  its  origin  and  continuance  were  such  as  not  to 
amount  to  a  disseizin  except  at  the  election  of  the 
owner  for  the  purposes  of  the  remedy,  it  will  not  im- 
pede the  operation  of  the  deed.  Duval  v.  Bibby  3  Call 
362;  Tabb  v.  Baird,  Ibid.  475;  Jackson  v.  Todd,  2 
Caines'  R.  183;  Williams,  v.  Snidow,  4  Leigh  14.  As 
the  first  instruction  therefore  merely  supposed  the 
want  of  actual  possession  in  Terrill  without  at  all  re- 
ferring to  the  character  of  the  possession  of  those  by 
whom  it  was  in  fact  held,  the  court  may  for  this  cause 
have  very  properly  refused  to  give  it. 

The  second  and  third  instructions  would  seem  to  be 
unexceptionable  in  the  statement  of  the  rule  of  law 
which  they  undertook  to  propound,  and  the  only 
ground  upon  which  the  refusal  to  give  them  is  to  be 
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sustained  is  either  that  they  presented  mere  abstract     1865. 
propositions  irrelevant  and  immaterial  because  there    xerm.^ 


was  nothing  in  the  e\adence  upon  which  to  found  the 
hypothetical  case  assumed,  or  that  the  defendant  was  ^^ 
in  some  way  estopped  or  concluded  from  alleging  the  Garland's 
possession  to  have  been  adversary  at  the  periods  re- 
ferred to.  The  hypothesis  was  of  adversary  possession 
in  a  party  claiming  under  Dr.  Cabell  under  whom  also 
the  defendant  claimed  both  title  and  possession :  and 
it  was  not  enough  that  the  court  should  have  thought 
the  evidence  of  the  defendant*  insufficient  to  make  out 
such  possession  or  that  the  proofs  which  he  offered 
were  overcome  by  stronger  and  more  cogent  proofs  the 
other  way.  Whether  adversarj^  possession  or  not  de- 
pends upon  the  fact  of  possession  and  the  circum- 
stances under  which  it  was  taken  and  held,  especially 
the  animus  of  the  party  holding  and  whether  with  a 
claim  of  title  or  without  any  such  claim.  Thus  it  was 
a  matter  proper  for  the  jury  and  if  there  was  any  evi- 
dence tending  to  show  possession  and  that  it  was  of  an 
adversary  character  not  consistent  with  the  plaintiff's 
title,  the  instructions  should  not  have  been  refused. 
For  where  there  is  evidence  tending  to  make  out  the 
supposed  case  however  inadequate  in  the  opinion  of 
the  court  or  to  however  little  weight  it  may  be  deemed 
entitled  it  is  best  and  safest  to  give  the  instruction  if 
it  propound  the  law  correctly.  Hopkins  v.  Richardson^ 
9  Gratt.  486;  Parish  v.  Reigle,  11  Gratt.  697,  719. 

Now  it  would  seem  impossible  to  say  there  was  a 
total  want  of  evidence  tending  to  make  out  the  ad- 
versary possession  supposed.  There  was  such  proof 
however  much  it  may  have  conflicted  with  other  evi- 
dence in  the  case  or  been  overweighed  by  the  opposing 
proofs  of  the  plaintiff  It  was  proved  that  Dr.  Cabell 
enclosed  the  ground  in  controversy  by  a  fence  which 
also  enclosed  another  parcel  of  ground  belonging  to 
him,  making  of  the  whole  an  alley  thirty  feet  wide  : 
Vol.  XIII — 2 
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1855.    that  he  erected  a  gate  leading  from  the  street  into  the 
Terml'  alley  thus  enclosed  and  another  gate  leading  from  the 


same  into  a  back  lot  on  which  his  mansion-house  was 

^^y    situated :  that  he  used  the  ground  so  enclosed  as  an 

Garland's  alley  and  wagon  and  carriage  way  to  his  mansion-house 
lot  up  to  the  time  of  his  death  and  that  he  occupied  a 
small  building  that  stood  on  the  ground  in  dispute  as 
a  lodging-house  for  servants.  It  was  in  evidence  that 
after  his  death  the  ground  in  controversy  was  assigned 
to  his  widow  as  a  part  of  iher  dower  in  his  real  estate 
and  was  used  and  enjoyed  by  her  as  such  up  to  the 
time  of  her  death  in  1843 :  that  after  her  death  the 
same  was  allotted  to  Mrs.  Early,  then  Miss  Henrian 
Cabell  a  daughter  of  Dr.  Cabell,  along  with  the  man- 
sion-house property,  as  a  part  of  her  share  of  his 
estate  and  had  been  used  and  enjoyed  by  her  and  her 
tenants  up  to  the  commencement  of  the  suit.  It  was 
also  proved,  that  the  mansion-house  lot  was  so  situated 
and  so  surrounded  by  other  lots  and  steep  clitfs  that 
the  alley  consisting  of  the  ground  in  dispute  and  other 
ten  feet  adjoining  was  the  only  practicable  way  to  and 
from  it  for  carriages  and  vehicles,  and  that  the  small 
brick  building  on  the  disputed  ground  had  been  re- 
moved by  the  defendant  since  the  suit.  One  of  the 
witnesses  also  deposed  that  M.  H.  Garland  the  father 
of  the  plaintiff  had  on  one  occasion  admitted  that  the 
line  separating  the  alley  of  thirty  feet  from  the  residue 
of  the  lot  which  was  the  line  claimed  bj'  the  defendant 
was  the  true  line  between  the  lot  purchased  by  him 
from  John  Lynch  and  the  property  belonging  to  the 
estate  of  Dr.  Cabell.  It  is  true  there  was  evidence 
offered  by  the  plaintiff  of  various  acts  and  declarations 
of  Dr.  Cabell  teilding  to  show  that  his  possession 
never  was  adversary  to  the  title  of  the  plaintiff  nor  so 
regarded  by  himself.  The  allegations  of  his  answer 
and  cross  bill  in  the  case  of  Micajah  TerriU  v.  Morris^ 
^c.  were  referred  to  in  this  connexion.     But  however 
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persuasive  this  evidence  may  have  been,  still  the  whole     1855. 
evidence  upon  the  subject  was  not  perfectly  recoucila-  ^xerm/ 

ble  and  it  was  proper  the  jury  should  weigh  it  and  de 

cide  upon  the  controverted  fiujt.     Certainly  it  cannot    ^^^ 
be  said  there  was  no  evidence  tending  to  make  out  the  Garland's 
case  which  the  defendant  assumed. 

Bat  it  is  said  Dr.  Cabell  was  a  party  in  the  chancery 
suit  and  that  the  question  both  of  title  and  possession 
must  be  regarded  as  res  adjudicata  under  the  decree  of 
October  1836;  and  that  even  if  he  had  never  been  a 
party,  yet  as  he  was  a  purchaser  pendente  lite,  those 
claiming  under  him  are  concluded  by  that  decree  and 
thus  estopped  from  setting  up  any  possession  as  adver- 
sary to  the  title  of  the  plaintift". 

It  is  true  Br.  Cabell  was  made  a  party  by  an 
amended  bill,  but  he  died  in  August  1834  and  his 
death  was  suggested  on  the  record  in  February  1835. 
The  case  was  however  never  revived  against  his  heirs, 
so  that  they  cannot  be  concluded  by  the  decree  of 
October  1836  upon  the  principle  which  binds  those 
who  are  parties  to  a  cause  at  the  time  a  judgment  or 
decree  is  pronounced  and  thus  have  had  opportunity 
to  make  ftill  defence.  Nor  is  there  anything  on  the 
face  of  the  decree  to  authorize  the  court  upon  a  bare 
inspection  to  hold  them  estopped  from  setting  up  an 
adversary  possession  even  anterior  to  its  date  in  a  sub- 
sequent action.  It  does  not  ascertain  that  Dr.  Cabell 
was  a  purchaser  pendente  lite.  That  question  was  not 
in  issue  in  the  cause.  The  amended  bill  contains  no 
allegation  whatever  in  reference  to  the  twenty  feet 
now  in  controversy.  The  purchase  which  it  imputes 
to  Dr.  Cabell  was  of  the  other  ten  feet  not  now  in 
controversy.  Nor  does  it  make  Coleman,  of  whom 
Dr.  Cabell  purchased  the  twenty  feet,  a  partj^  or  allude 
to  him  in  any  manner  whatever.  It  is  true  Dr.  Cabell 
in  his  answer  states  that  he  purchased  the  lot  of  Cole- 
man during  the  pendency  of  the  case  in  the  Court  of 
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1855.    appeals  and  that   Coleman  had  derived  his  interest 
Tenih'^  from  Morris  though  he  does  not  state  clearly  when; 


but  there  is  nothing  more  in  the  whole  case  upon  this 

^^    subject.     This  cannot  amount  to  an  estoppel  upon  the 

Garland's  question  of  adversary  possession,  in  a  subsequent  ac- 
tion, upon  which  the  court  can  undertake  to  pronounce 
and  hold  the  party  concluded.  It  was  but  evidence 
to  go  to  the  jury  as  the  admission  of  Dr.  Cabell  to 
have  such  weight  as  they  might  deem  it  entitled  to, 
in  common  with  the  other  evidence  oftered  of  his  acts 
and  declarations.  The  decree  was  no  adjudication  of 
the  question  whether  Dr.  Cabell  was  a  purchaser 
under  such  circumstances  that  he  and  those  claiming 
under  him  would  be  bound  thereby,  nor  could  it  be 
conclusive  upon  that  question.  It  was  evidence  and 
conclusive  of  the  fact  that  such  a  decree  had  been 
rendered,  but  it  was  not  conclusive  as  against  the 
heirs  of  Dr.  Cabell  who  were  no  parties,  and  whose  an- 
cestor the  record  itself  showed  was  dead  at  the  time  it 
was  pronounced,  that  that  ancestor  was  such  a  pur- 
chaser. Even  as  against  a  party  a  judgment  or  decree 
is  held  to  be  conclusive  only  upon  what  was  brought 
directly  in  issue  and  not  upon  a  matter  incidentally 
brought  into  controversy.  Duchess  of  Kingston's  Case^ 
20  How.  St.  Tr.  358,  538;  1  Phil.  Ev.  321,  Cow.  & 
Hill's  n.  557;  Arnold  v.  Arnold,  17  Pick.  K.  4;  1  Stark. 
Ev.  (Phil.  ed.  1830,)  p.  198.  And  as  to  those  who  are 
no  parties  though  it  is  always  evidence  to  prove  that 
such  judgment  or  decree  was  rendered  yet  it  is  not 
so  as  a  medium  of  proof  of  ulterior  facts  upon  which 
it  was  founded  or  which  may  be  recited  in  the  record. 
1  Stark.  Ev.  191  and  n;  1  Greenl.  Ev.  §  527,  538. 
Of  necessity  in  a  subsequent  and  separate  suit  against 
one  who  was  no  party  to  the  previous  cause,  but 
whom  it  is  sought  to  hold  bound  by  the  judgment  as 
a  purchaser  pendente  lite,  resort  must  be  had  to  proof 
extrinsic  to  the  judgment  that  he  stood  in  circum- 
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stances  which  made  the  judgment  so  binding  upon     1855. 

him.     And  although  in  the  record  there  may  be  an    xerm' 

admission  or  declaration  in  regard  to  the  fact  it  is  ad 

mitted  in  evidence  against  him  not  as  a  judgment  con-    ^^ 

clusively  establishins:  the  fact  but  as  a  deliberate  decla^  Garland's 

lessee 
ration  or  admission  that  the  fact  was  so,  as  indeed  it 

might  be  admitted  for  such  purpose  even  in  favor  of  a 
stranger ;  and  it  is  to  be  treated  according  to  the  prin- 
ciples governing  admissions  to  which  class  it  properly 
belongs.  1  Greenl.  Ev.  §  527,  a.  In  this  case  it  will 
be  noticed  the  plaintiff  introduced  Robert  Morris  as  a 
witness  before  the  jury  and  sought  to  prove  by  him 
that  Coleman's  authority  to  sell  the  lot  was  acquired 
and  the  sale  made  by  him  to  Dr.  Cabell  while  the  case 
was  pending  in  the  Court  of  appeals. 

If  the  decree  then  was  not  conclusive  upon  its  face 
as  to  the  character  of  the  previous  possession,  still 
less  could  it  be  so  as  to  that  of  Mrs.  Cabell's  posses- 
sion after  the  decree  under  the  assignment  of  dower. 
And  if  it  even  were  so  as  to  the  former  that  could  be 
no  good  reason  why  it  should  be  so  also  as  to  the 
latter. 

Xo  aid  is  derived  to  the  argument  .from  the  cross 
bill  filed  by  Dr.  Cabell  or  from  the  fact  that  the  decree 
was  in  that  case  as  well  as  in  the  original  cause,  both 
being  heard  together.  The  object  of  this  bill  was  to 
assert  the  right  which  Dr.  Cabell  alleged  he  had  ac- 
quired by  purchase  from  Morris  of  his  claim  against 
the  estate  of  Charles  Terrill,  and  the  decree  as  to  it 
simply  provided  for  the  payment  to  the  administrator 
of  Dr.  Cabell  of  the  amount  agreed  to  be  due.  But 
the  heirs  were  'not  parties  in  this  cross  suit  and  there 
is  nothing  in  it  to  estop  them  upon  the  question  of 
adversary  possession.  The  allegations  of  the  bill,  like 
those  of  the  answer  in  the  original  suit,  would  of 
course  be  evidence  against  them,  but  they  belong  to 
the  class  of  admissions  not  to  that  of  judgments  and 
decrees  by  which  the  fact  is  conclusively  established. 
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1865.        Upon  the  question  of  adversary  possession  as  pre- 
Ternf.^  sented  by  the  second  and  third  instructions,  I  think  it 

should  have  been  left  to  the  jury  to  weigh  the  evi- 

^^y  dence  and  draw  from  it  the  proper  conclusion.  Un- 
Garland's  doubtedly  the  court  might  instruct  the  jury  as  to  the 
nature  and  effect  of  the  lis  pendens  as  it  might  upon 
any  other  question  of  law  involved  in  the  enquiry,  but 
to  withdraw  the  case  in  this  form  from  the  jury  by 
first  passing  upon  a  question  of  fact  and  then  refusing 
the  instructions  because  in  its  opinion  the  evidence 
failed  to  prove  the  case  assumed  would  as  it  seems  to 
me  necessarily  involve  a  confusion  of  the  boundaries 
separating  the  province  of  the  court  from  that  which 
properly  belongs  to  the  jury. 

What  has  been  said  disposes  of  the  fourth,  fitth  and 
sixth  instructions,  also.  The  seventh  was  given  by  the 
court  but  the  eighth  appears  to  have  passed  sub  silentio. 
The  failure  to  give  it  has  however  not  been  assigned 
as  error,  nor  do  I  perceive  in  what  view  it  could  be 
with  success.  But  for  the  refusal  of  the  court  to  give 
the  second  and  third  instructions,  I  am  of  opinion  to 
reverse  the  judgment  and  remand  the  cause  for  a  new 
trial. 

Daniel  and  Samuels,  Js.  concurred  in  t?he  opinion 
of  Lee,  J. 

Allen,  P.  and  Moncure,  J.  dissented.  They  thought 
that  Cabell  was  a  pendente  lite  purchaser,  and  that  his 
possession  of  the  lot  was  not  adverse,  but  permissive. 

Judgment  reversed. 
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TicHENOR  V,  Allen.  ig55^ 

October 
Same  v.  Mosby's  adm'r.  Term. 

Same  i\  Clough's  adm'r. 

Same  v,  Ellett. 

November  23. 

1.  A  decree  discharging  a  bankrupt  from  his  debts  under  the  act 

of  congress  of  August  19th,  1841,  is  conclusive  upon  all  his 
creditors  in  all  suits  which  may  be  brought  against  him  in 
any  court,  except  where  the  discharge  is  impeached  for  some 
fraud  or  willftil  concealment  by  the  bankrupt  of  his  property 
or  rights  of  property,  contrary  to  the  provisions  of  that  act. 

2.  Creditors  who  have  not  proved  their  debts  in  the  proceeding  in 

bankruptcy,  may  institute  suits  to  set  aside  fraudulent  con- 
veyances made  by  their  debtor  before  he  petitioned  for  the 
l>enefit  of  the  bankrupt  law ;  and  may  impeach  his  discharge 
in  bankruptcy  on  the  ground  of  fraud  or  the  willful  conceal- 
ment of  his  property  or  rights  of  property  contrary  to  the 
provisions  of  the  act  of  congress ;  such  suits  being  instituted 
more  than  two  years  after  the  decree  of  discharge  in  bank- 
ruptcy. 

3.  Such  suits  may  be  instituted  in  any  court,  state  or  federal,  in 

which,  independent  of  the  bankrupt  act,  a  suit  may  be  prop- 
erly brought  against  the  bankrupt.* 

4.  The  limitation  of  two  years  after  the  decree  in  bankruptcy  or 

after  the  cause  of  suit  shall  first  have  accrued,  provided  in 
3  8  of  the  bankrupt  act,  has  relation  to  proceedings  by  or 
against  the  assignee  in  bankruptcy ;  and  does  not  apply  to 
suits  by  creditors  who  have  not  proved  their  debts  to  set  aside 
fraudulent  conveyances  by  the  bankrupt.  The  only  eflfect  of 
this  provision  on  such  creditors  is  to  prevent  such  a  suit  until 
the  two  years  have  expired.  * 

5.  A  creditor  of  a  discharged  bankrupt  who  has  not  proved  his 

debt  in  the  proceeding  in  bankruptcy,  may  under  the  statute. 
Code,  ch.  179,  J  2,  p.  677,  file  his  bill  to  set  aside  a  fraudulent 
conveyance  made  by  the  bankrupt  and  impeach  his  discharge 
on  the  ground  of  fraud  or  a  willful  concealment  of  his  prop- 

*  See  the  opinion  of  Judge  Daniel  for  the  statute. 
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1855.  ®i^y>  without  having  first  recovered  a  judgment  against  the 

October  bankrupt.  * 

Term.    ^    jjj  ^  ^ju  y^y  ^  crg^jitor  to  set  aside  a  conveyance  of  his  debtor 

-^  ,  as  fraudulent,  a  deed  of  trust  having  been  given  by  the  ven- 

y^  dee  to  secure  the  purchase  money,  and  the  debtor  and  the 

Allen  trustee  in  the  deed  of  trust  stating  in  their  answers  that  the 

&  others.  bonds  given  for  the  purchase  money  had  been  assigned  by 

the  debtor  before  the  institution  of  the  suit  to  a  person 

named,  the  plaintiff  should  be  required  to  make  such  person 

a  party  to  the  suit,  if  upon  a  rule  for  the  purpose,  it  appears 

he  is  an  assignee  of  any  of  said  bonds. 

In  the  year  1839,  and  for  years  previous  thereto, 
Ira  Tichenor  carried  on  the  coaehmaking  business  in 
the  city  of  Richmond;  and  he  had  taken  into  partner- 
ship with  him  a  certain  Isaac  L.  Gary.  On  the  10th 
of  October  1839  Tichenor  executed  to  Benjamin  W. 
Green  two  bonds,  each  for  five  thousand  dollars;  one 
of  them  payable  on  the  10th  of  October  1842  and  the 
other  on  the  10th  of  October  1844;  and  both  bearing 
interest  from  the  date. 

On  the  19th  of  October  1839  the  first  of  these 
bonds  was  assigned  by  Green  to  Joseph  Allen,  Tiche- 
nor having  first  assured  Allen  that  it  should  be  paid  if 
he  took  it;  and  on  the  24th  of  November  following  the 
second  bond  was   assigned  by  Green  to  G.  N.  Clough. 

On  the  5th  of  March  1840  Tichenor  and  wife,  in 
consideration,  as  expressed  in  the  deed,  of  fifteen 
thousand  dollars,  conveyed  to  Isaac  L.  Gary  one  undi- 
vided moiety  of  a  lot  on  Broad  street  in  the  city  of 
Richmond,  on  which  was  situated  Tichenor's  coach- 
making  shop,  with  an  undivided  moiety  of  all  the 
buildings  thereon,  and  also  one  full  moiety  of  all  the 

*Code,  ch.  179,  §  2,  p.  (377.  "A  creditor,  before  obtaining  a  judg- 
ment or  decree  for  his  claim,  may  institute  any  suit  .to  avoid  a  gift, 
conveyance,  assignment  or  transfer  of  or  charge  upon,  the  estate 
of  his  debtor,  which  he  might  institute  after  obtaining  such  judg- 
ment or  decree ;  and  he  may  in  such  suit  have  all  the  relief  in  re- 
spect to  said  estate  which  he  would  be  entitled  to  after  obtaining 
a  judgment  or  decree  for  the  claim  which  he  may  be  entitled  to 
recover." 
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vehicles  of  every  description,  and  the  harness  com-     1855. 
plete,  then  in  the  shop  aforesaid,  and  of  all  the  tools    xerm.^ 


Tichenor 

V. 


and  materials  for  carrying  on  the  business. 

By  deed  bearing  date  on  the  same  day  Gary  con- 
veyed to  Gustavus  A.  Myers  and  Hamilton  Crenshaw  Allen 
the  undivided  moiety  of  the  lot  and  buildings  afore- 
said in  trust  to  secure  the  payment  of  seven  single 
bills,  each  for  two  thousand  one  hundred  and  forty- 
two  dollars  and  eighty-one  cents,  and  payable  with 
interest  on  the  1st  of  January,  1844,  1845,  1846,  1847, 
1848,  1849  and  1850.  Two  of  these  bonds,  with  the 
deed  to  secure  them,  were  assigned  by  Tichenor  to 
Joseph  Allen  on  the  1st  day  of  July  1840. 

On  the  28th  day  of  January  1841  Tichenor  and 
wife,  in  consideration,  as  expressed  in  the  deed,  of 
fifteen  thousand  dollars,  conveyed  to  Cary  the  other 
undivided  moiety  of  the  said  lot  and  the  buildings 
thereon.  And  on  the  same  day  Cary  conveyed  the 
same  to  James  Beale  and  Robert  G.  Scott  in  trust  to 
secure  three  bonds  of  five  thousand  dollars  each,  pay- 
able with  interest  on  the  28th  of  January  1843,  1844, 
and  1845.  All  these  deeds  were  regularly  admitted  to 
record. 

On  the  5th  of  June  1841  the  Bank  of  Virginia  re- 
covered a  judgment  against  Tichenor  for  two  hundred 
dollars,  with  interest  from  the  2l8t  of  October  1839 
until  paid ;  and  he  having  been  taken  in  execution 
upon  this  judgment,  on  the  8th  of  October  1841  took 
the  oath  of  an  insolvent  debtor,  and  was  discharged 
from  custody;  having  declared  in  his  schedule  that 
he  had  no  effects,  either  real  or  personal,  or  debts  due 
to  him. 

In  February  1842  Tichenor  applied  by  petition  to 
tlie  judge  of  the  District  court  of  the  United  States 
for  the  eastern  district  of  Virginia  for  the  benefit  of 
the  bankrupt  law.  In  the  schedule  of  his  debts  ac- 
companying his  petition  are  debts  acknowledged  by 
Vol.  XIII — 3 
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1855.     him  to  be  justly  due  to  the   Bank  of  Virginia  and 
^^m!"  J^^^s  ^'  E"^^t.     Then  follows  a  list  of  debts  which 

he  says  are  claimed  of  him,  but  their  justice  is  denied. 

Tichenor  Qf  ^j^^^^  ^^^  ^j^^  ^^^^^  j^^  ^^  ^j^^^^  ^^^^  Clough  of  five 

Allen     thousand  dollars  each,  and  another  due  to  John  Mosby 
•&  otHcrs 

*  of  one  thousand  two  hundred  dollars.    In  the  schedule 

of  his  assets  he  states  that  having  been  constrained  to 

take  the  oath  of  an  insolvent  debtor  under  the  laws  of 

Virginia  during  the  fall  of  1841,  he  had  no  property  of 

any  kind  and  no  debts  due  to  him. 

Upon' his  petition  Tichenor  was  declared  a  bankrupt, 
and  a  commissioner  was  directed  to  report  an  account 
of  his  debts.  This  report  was  made  in  July  1842, 
from  which  it  appears  that  notice  was  given  to  all  the 
creditors,  but  that  none  of  them  appeared  before  the 
commissioner  to  prove  their  debts.  On  the  13th  of 
July  the  decree  was  made  discharging  the  said  Tiche- 
nor from  all  his  debts. 

In  March  1852  Joseph  Allen  instituted  a  suit  in  the 
Circuit  court  of  Richmond  against  Tichenor,  Gary, 
Beale  and  Scott,  the  trustees  in  the  second  deed  of 
trust,  and  the  Bank  of  Virginia.  In  his  bill  he  stated 
the  execution  of  the  bond  for  five  thousand  dollars  by 
Tichenor  to  Green,  and  its  assignment  by  Green  to 
himself;  and  charged  that  Tichenor,  with  a  knowledge 
of  tliat  assignment,  with  intent  to  defraud  him,  in 
fraudulent  concert  with  Gary  executed  the  deed  of  the 
28th  of  January  1841  to  Gary  for  the  pretended  con- 
sideration of  fifteen  thousand  dollars ;  and  that  for  the 
pretended  purpose  of  securing  the  purchase  money  in 
three  installments  of  five  thousand  dollars  each,  Gary 
had  executed  the  deed  of  trust  to  Beale  and  Scott. 
He  charged  that  the  consideration  for  which  the  deed 
purports  to  be  made  was  false  and  fictitious;  that  it 
never  was  intended  that  Gary  should  pay  that  money 
or  any  money  for  the  property,  for  that  he  was  with- 
out the  means  to  pay  for  it.     That  the  object  of  Tiche- 
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nor  and  Gary  in  making  the  deeds,  was  to  hold  Gary     1855. 
out  to  the  world  as  the  owner  of  the  property,  whilst    xerm/ 


it  would   remain  as   it  did  remain,  the  property  pf  — 

Tiehenor.  That  when  taken  under  the  execution  sued  ^ichenor 
out  by  the  Bank  of  Virginia  Tiehenor  had  given  in  a  , -^^^^'^ 
schedule  stating  that  he  had  no  property  or  debts  due 
him,  which  statement  was  charged  to  be  false,  and  was 
made  in  continuation  of  the  same  fraudulent  intent; 
and  that  he  then  was  and  continued  still  to  be  the 
owner  of  the  property.  That  the  trustees  had  never 
been  called  upon  to  execute  the  trust,  though  it  could 
not  be  pretended  that  Gary  had  paid  the  money.  And 
that  Tiehenor  had  continued  ever  since  the  execution 
of  the  deeds  in  the  occupation  of  the  property  and  to 
hold  and  enjoy  it  as  his  own. 

The  bill  stated  the  application  by  Tiehenor  for  the 
benefit  of  the  bankrupt  law  of  the  United  States,  and 
his  discharge  by  the  decree  of  the  District  court  of 
the  United  States ;  and  insisted  that  it  afforded  no  bar 
to  the  plaintiff's  suit,  because  of  the  fraud  and  willful 
concealment  by  Tiehenor  of  his  property,  contrary  to 
the  provisions  of  said  act.  And  it  proceeded  to  specify 
the  fraud  and  concealment,  as  consisting  in  concealing 
his  property  in  said  lot  and  buildings ;  or  if  there  was 
a  sale  to  Car}',  in  concealing  his  property  in  the  bonds 
given  for  the  purchase  money:  And  also  that  he 
fraudulently  omitted  to  embrace  in  the  schedule  ac- 
companying his  petition  in  bankruptcy  a  large  amount 
of  personal  property  belonging  to  him,  consisting  of 
carriages,  harness,  tools  and  stocks  of  raw  materials 
used  in  the  coachmaking  business. 

The  bill  further  stated  that  the  proceedings  in  bank- 
ruptcy in  the  case  of  said  Tiehenor  had  long  since 
terminated.  That  no  step  had  been  taken  by  Edmund 
Christian,  the  assignee  in  bankruptcy,  in  said  proceed- 
ings, or  by  any  creditor  therein,  or  at  his  instance,  to 
assert  any  claim  against  the  property  herein  before 
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1855.    mentioned,  or  to  recover  the  same,  or  against  Gary  or 
^erou'^  Tichenor  or  any  one  else  in  respect  thereof  or  of  the 

bonds  aforesaid.    Nor  was  any  objection  made  in  the 

Tichenor  com-ge  Qf  gafd  proceedings,  that  Tichenor  had  not  sur- 
Allen  rendered  the  said  property  or  bonds  in  his  schedule ; 
^*  ^^^'  and  that  much  more  than  two  years  had  elapsed  since 
Tichenor  was  declared  a  bankrupt,  and  since  his  dis- 
charge and  the  linal  termination  of  all  proceedings  in 
the  case;  and  that  all  such  proceedings  were  then 
barred  by  the  eighth  section  of  the  act  of  congress 
before  referred  to.  That  the  plaintiff  was  no  party  tx> 
the  said  proceedings,  and  in  no  wise  bound  thereby. 
That  Christian  was  dead,  and  that  there  was  then  no 
assignee  in  his  place. 

The  bill  prayed  that  if  Tichenor  relied  on  his  cer- 
tificate of  discharge  as  a  bankrupt,  it  might  be  declared 
null  and  void.  That  the  two  deeds  of  January  28th, 
1841,  might  be  set  aside  as  null  and  void;  and  that 
after  satisfying  the  debt  of  the  Bank  of  Virginia,  the 
property  embraced  in  said  deeds  might  be  subjected 
to  the  plaintiff's  debt;  and  for  general  relief.. 

Tichenor  answered  the  bill.  He  stated  the  first  sale 
and  conveyance  of  one  moiety  of  the  lot,  &c.,  the 
execution  of  seven  bonds,  the  payment  of  two  of 
them  by  Gary,  and  the  assignment  of  the  other  five 
bonds  to  David  Hayes  of  the  state  of  New  Jersey, 
who  had  assigned  them  to  David  A.  Hayes.  That  he 
(Tichenor)  assigned  the  bonds  to  David  Hayes  in  part 
satisfaction  of  a  large  indebtedness  to  the  said  David 
Hayes,  then  bona  Jide  and  really  existing.  That  in 
1841,  finding  himself  involved  in  pecuniary  difficul- 
ties, he  sold  the  other  moity  of  said  lot  and  buildings 
to  Gary  at  the  price  of  fifteen  thousand  dollars,  for 
which  Gary  executed  his  three  bonds  each  for  five 
thousand  dollars ;  and  that  the  deeds  of  January  28th, 
1841,  were  executed.  That  these  bonds  were  also 
assigned  to  David  Hayes,  who  had  assigned  them  to 
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David  A.  Hayes,  who  was  then  the  bona  fide  holder  of     1856. 
them.     That  David  Hayes  had  since  died.     That  these  ^i^' 

assignments  were  made  on  account  of  a  debt  which  

respondent  owed  to  David  Hayes.     And  he  denies  all  •"^^^^^^^ 
fraud  in  the  said  deeds  and  assignments.  Allen 

He  further  alleged  that  the  plaintiff  had  no  legal  or 
just  demand  against  him.  That  though  it  was  true  he 
executed  the  bond  to  Green,  he  in  fact  executed  it  far 
the  accommodation  of  Green,  who  was  to  pay  the 
bond  when  it  became  due :  And  he  states  that  he  has 
been  informed  that  the  bond  was  assigned  by  Green 
to  the  plaintiff  as  a  collateral  security  for  certain 
claims  which  have  been  discharged;  and  that  Allen 
therefore  had  no  right  to  the  bond.  He  further  pleaded 
his  discharge  as  a  bankrupt,  and  filed  the  decree  of 
discharge ;  and  he  also  relied  upon  the  lapse  of  time. 
He  denied  that  he  had  concealed  his  property  or 
effects  from  his  just  creditors,  or  that  he  had  resorted 
to  any  fraudulent  means  to  defeat  their  claims.  He 
said  that  the  claim  on  Gary  was  no  longer  his;  but 
belonged  to  David  A.  Hayes  of  New  Jersey. 

Beside  the  papers  referred  to  in  the  bill  and  answer 
in  this  case,  se^feral  depositions  were  filed  in  May 
1852,  which  showed  that  Gary  had  no  means  with 
which  to  purchase  the  property  mentioned  in  the 
deeds  to  him ;  and  that  he  had  paid  no  part  of  the 
purchase  money.  That  from  1840  to  1846  he  was 
frequently  sued  for  small  sums,  and  though  in  the 
early  part  of  that  period  he  paid  when  sued,  towards 
the  latter  period  he  failed  to  pay,  and  finally  took  the 
benefit  of  the  act  for  the  relief  of  insolvent  debtors, 
upon  an  execution  issued  by  a  justice  for  a  sum  less 
than  twenty  dollars.  Wellington  Goddin,  who  was 
plaintiff  as  administrator  in  another  suit  which  will 
be  mentioned  presently,  stated  that  Gary  informed 
him  that  the  object  of  the  sale  was  to  avoid  the  pay- 
ment of  some  debt  to  Joseph  Allen ;  and  his  impres- 
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1855.    sion  from   that   conversarion   was  that   the   purchase 
T^rm!*^  money  was  not  intended  to  be  paid,  but  that  the  sale 


was  only  intended  to  avoid  the  payment  of  Tichenor's 

Tichenor  ^^^^^g      To  this  evidence  Tichenor  excepted.     It  also 

Allen     appeared  that   for   a  time    after    1840   the   property 

^^^'  seemed  to  be  in  the  joint  possession  of  Tichenor  and 

Gary,  but  that  for  some  years  prior  to  1852  it  had 

been  in  the  possession  of  Tichenor.     The  trustees  had 

never  been  required  to  execute  the  trust  before  the 

suit  was  brought,  except  by  Allen,  and  they  had  never 

heard  of  any  other  owner  of  the  bonds  but  Tichenor, 

except  the  two  secured  by  the  first  deed  which  had 

been  assigned  by  Tichenor  to  Allen. 

In  January  1853  Scott,  one  of  the  trustees  in  the 
second  deed  of  trust,  answered  the  bill.  lie  said  that 
he  knew  of  no  fraud  or  fraudulent  design  in  making 
the  said  deed.  That  he  had  been  informed  that  Tiche- 
nor had  assigned  Gary's  bonds  to  David  Hayes,  who 
had  assigned  them  to  David  A.  Hayes.  That  Tichenor 
by  his  answer  had  disclosed  the  facts  of  said  assign- 
ments; and  although  respondent  and  his  co-trustee 
were  on  several  occasions  in  the  last  year  required  by 
David  A.  Hayes  to  execute  the  trust,  as  he  was  no 
party  to  the  suit,  yet  feeling  anxious  only  to  act  in 
such  manner  as  to  do  justice  to  all  parties,  and  under 
the  hope  and  expectation  that  the  plaintiff  would 
.  make  said  Hayes  a  party  to  the  suit,  no  action  \yas 
taken  under  said  requisitions  until  lately.  That  the 
trustees  delayed  proceeding,  until  finding  no  action 
taken  to  make  said  Hayes  a  party,  and  he  having  for- 
warded to  them  the  bonds  of  Gary  with  the  assign- 
ments thereon,  with  a  peremptory  requisition  to  pro- 
ceed and  execute  the  trust,  they  did,  in  December 
1852,  advertise  the  property  for  sale,  and  shortly  atter 
the  appearance  of  said  advertisement,  the  plaintiit  and 
others  inserted  a  notice  of  the  pendency  of  their  suits 
for  setting  aside  said  deed  as  fraudulent.     That  this 
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induced  the  trustees  to  postpone  the  sale,  stating  the     1856. 
fact  of  the  assignment,  and  renewing  the  notice  that    xerm.' 


the  property  would  be  sold  unless  they  were  restrained  

by  the  order  of  some  court  of  competent  jurisdiction.  ^^^^^^ 

That  uothinff  having  been  done  by  the  plaintiff  and    Allen 

1.  .  rr..  ,  11  1  &  others. 

the  -other  creditors  ot  Tichenor,  the  sale  was  made  on 

the  3d  of  January  1853,  under  the  said  deed  of  trust, 
at  public  auction,  when  the  property  was  purchased 
by  the  agent  of  David  A.  Hayes,  at  the  price  of  five 
thousand  eight  hundred  dollars,  and  the  trustees  would 
proceed  that  day  to  execute  to  him  a  conveyance  for 
the  same.  That  the  bonds  of  Cary,  with  the  assign- 
ments made  by  Tichenor  to  David  Hayes,  and  by 
David  Hayes  to  David  A.  Hayes,  were  enclosed  to  the 
trustees  in  a  letter  from  David  A.  Hayes,  some  months 
before,  and  were  then  in  respondent's  possession,  and 
would  be  exhibited  to  the  court  whenever  desired. 
The  advertisements  referred  to  in  the  answer  were 
filed  with  it. 

After  the  commencement  of  the  suit  of  Allen,  Wel- 
lington Goddin,as  administrator  with  the  will  annexed 
of  John  Mosby  deceased,  instituted  a  suit  in  the  same 
court  against  all  the  parties  to  Allen's  suit,  including 
Allen  himself.  In  his  bill  he  stated  that  his  testator, 
John  Mosby,  recovered  a  judgment  against  Tichenor 
for  one  thousand  two  hundred  and  fifty-seven  dollars 
and  sixty-seven  cents,  with  interest,  which  remained 
unpaid.  He  then  set  out  both  the  deeds  of  Tichenor 
and  wife  to  Cary,  and  the  deeds  of  trust  and  all  the 
other  tacts  stated  in  Allen's  bill ;  and  he  charged  that 
all  the  deeds  were  fraudulent,  an<l  intended  to  delay 
and  hinder  the  creditors  of  Tichenor  in  the  recovery  of 
their  debts.  He  charged  that  Tichenor's  discharge  in 
bankruptcy  was  obtained  by  a  fraudulent  concealment 
of  his  property ;  and  the  other  allegations  were  sub- 
stantially the  same  as  in  Allen's  bill. 
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1855.        Tichenors  answer  and  the  grounds  of  defense  were 
Ternf^  the  same  as  in  the  previous  case;  and  he  stated  the 
assignments  to  David  and  David  A.  Hayes,  as  in  that 


Tichenor^^^ 

Allen  Allen,  in  his  answer,  stated  that  he  was  the  assignee 
of  two  of  the  notes  given  on  the  first  purchase- hy 
Gary,  which  notes  he  held  as  collateral  security  for  the 
note  of  five  thousand  dollars,  which  had  been  executed 
by  Tichenor  to  B.  W.  Green,  and  by  Green  assigned 
to  him  for  value,  with  the  knowledge  and  concurrence 
of  Tichenor;  and  he  insisted  that  he  became  the  as- 
signee of  the  said  two  notes,  with  full  knowledge  of 
the  assignment  on  the  part  of  Cary,  and  without  any 
knowledge  at  the  time  he  took  said  assignments  of  the 
alleged  fraudulent  transaction  between  the  said  Tiche- 
nor and  Cary,  in  which  the  said  notes  are  said  to  have 
originated.  And  he  insisted  that  he  was  entitled  to 
the  protection  extended  to  a  purchaser  for  value  with- 
out notice.  The  evidence  in  this  cause  was  substan- 
tially the  same  as  that  in  the  previous  case  of  Allen. 

There  were  two  other  cases,  one  by  John  D.  G. 
Brown,  as  administrator  of  George  X.  Clough  deceased, 
claiming  as  a  creditor  of  Tichenor  by  one  of  the  bonds 
for  five  thousand  dollars  before  mentioned,  executed 
on  the  10th  of  October  1839  to  B.  W.  Green,  and  by 
Green  assigned  to  Clough;  and  the  other  by  James  I). 
EUett,  claiming  a  debt  of  two  hundred  and  fitly  dol- 
lars, with  interest,  for  which  he  had  recovered  a  judg- 
ment against  B.  W.  Green  and  Tichenor.  The  charges 
in  these  cases  and  the  defenses  are  similar  to  those  in 
the  case  of  Mosby's  administrator:  and  need  not  be 
set  out.  The  evidence  was  likewise  substantially  the 
same. 

On  the  5th  of  February  1853  the  Bank  of  Virginia 
filed  its  answer  in  all  the  cases,  stating  that  Tichenor 
had  taken  the  oath  of  an  insolvent  debtor  at  the  suit 
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of  the  bank,  and  that  the  debt  was  still  unpaid :  And      1855. 
the  trustees,  Beale  and  Scott,  also  filed  a  plea  in  each    xer^"^ 

case:    That    the    court    had   no  jurisdiction   of   the 

causes:  '^^^^^^'■ 

Ist.    Because,  that  after  the  making  and  recording    Allen 
the  several  conveyances  in  the  bill  mentioned,  Tiche- 
nor  became  a  bankrupt,  and  was,  on  the  19th  of  Au- 
gust 1842,  so  declared  and  discharged  from  all   his 
debts,  and  duly  certificated. 

2d.  Because,  by  the  act  of  congress  of  the  United 
States  establishing  a  system  ot  bankruptcy,  it  is  pro- 
vided that  no  suit  touching  the  rights  and  property  of 
a  bankrupt  shall  be  instituted  after  the  lapse  of  two 
years  from  the  decree  of  bankruptcy;  and  that  more 
than  two  years  did  elapse  after  the  decree  declaring 
the  said  Tichenor  a  bankrupt  was  rendered  before  the 
institution  of  this  suit. 

The  answer  of  Scott  was  taken  as  the  answer  of 
both  the  trustees  in  all  the  causes. 

On  the  same  day  the  four  causes  came  on  together 
to  be  heard,  when  the  court  held  that  both  the  deeds 
from  Tichenor  and  wife  to  Cary,  and  the  two  deeds  of 
trust  executed  by  Cary  were  fraudulent  and  void  as  to 
the  creditors  of  Tichenor.  That  Allen,  as  assignee  of 
Tichenor,  of  the  two  notes  secured  by  the  deed  of 
trust  of  the  6th  of  March  1840,  was  not  entitled  to 
the  benefit  of  that  security.  That  the  trustees  in  the 
deeds  being  before  the  court,  it  was  not  necessary, 
under  the  circumstances,  that  David  A.  Hayes,  as  as- 
signee of  the  bonds  secured  by  the  deeds  of  trust, 
should  be  a  party.  That  it  was  competent  for  the 
plaintifl:s,  as  creditors  of  Tichenor,  who  had  not  proved 
their  debts  before  the  commissioner  in  bankruptcy,  to 
impeach  his  discharge  as  fraudulent.  That  the  limita- 
tion of  two  years  in  the  bankrupt  act  did  not  apply  to 
these  cases.  And  that  the  court  had  jurisdiction  to 
grant  relief  in  the  cases.  There  was  thereupon  a  de- 
VoL.  XIII — 4 
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1855.    cree  in  favor  of  each  of  the  plaintiffs  and  the  Bank  of 
Term.^  Virginia  against  Tichenor  for  the  amount  of  their  re- 

spective  debts.     And  it  was  further  decreed,  that  if 

Tichenor  fichenor  did  not  pay  the  sums  so  decreed  against  him 

Allen    within  six  lAonths,  a  commissioner  named  should  pro- 

*ceed   to   sell   the  real  estate  embraced  in  the  deeds 

aforesaid,  in  the  manner  and  upon  the  terms  specified 

in  the  decree,  and  deposit  the  proceeds  in  one  of  the 

banks  in  Richmond,  and  make  report  to  the  court. 

After  the  foregoing  decree  had  been  made,  David 
A.  Hayes  applied  to  the  court  by  petition,  stating  that 
he  was  the  owner  of  the  real  estate  mentioned  in  the 
deeds  aforesaid,  by  purchase  and  conveyance  to  him  ; 
and  asking  that  no  decree  affecting  his  rights  in  the 
said  property  might  be  rendered,  until  he  had  been 
made  a  party  in  said  causes,  and  allowed  the  privilege 
of  defense.  This  petition  the  court  disallowed.  And 
thereupon  Tichenor  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Lijons  and  Paiton^  tor  the  appellant,  insisted : 

1st.  That  David  A.  Hayes  was  a  necessary  party. 
That  he  was  the  assignee  of  the  bonds  to  secure  which 
the  deeds  of  trust  were  executed,  and  the  decree  took 
from  him  the  property  upon  which  he  claimed  a  lien 
without  giving  him  an  opportunity  of  defending  his 
interest.  They  referred  to  Calvert  on  Parties,  p.  1,  2, 
17,  17  Law  Libr.;  Story's  Equ.  Plead.  §137,  153, 
201;  Milf.  Plead,  p.  73;  Chowningv.  Cox,  1  Hand.  306; 
Clark  V.  Lo})f/,  4  Rand.  451. 

2d.  That  by  §  8  of  the  bankrupt  act,  suits  are 
barred  after  two  years;  and  here  these  suits  were  not 
brought  for  ten  years  after  Ticheuor's  discharge  as  a 
bankrupt. 

3d.  That  the  discharge  of  Tichenor  was  conclusive 
on  all  his  creditors,  whether  or  not  they  proved  their 
debts  before  the  commissioner  in  bankruptcy;  unless 
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it  could  be  shown  in  the  proper  proceeding  that  it     1855. 
was  procured  by  fraud.     Dusar  v.  Murgatroyd^  1  Wash,    xerm.^ 


C.  C.  R.  13;  Peck  v.  Jmness,  7  How.  U.  S.  R.  612;  GoWy 
V.  Leddm,  Id.  626;  Eden  on  Bankr.  413.  That  Mosby  Tichenor 
having  obtained  his  judgment  pending  the  proceed-  Allen 
ings  in  bankruptcy,  stood  on  no  better  footing  than 
those  creditors  who  had  no  liens.  Clark  v.  Rowling^ 
3  Corns.  R.  216;  Fox  v.  Woodruff,  9  Barb.  Sup.  C't 
R.  498.  That  the  fraud  which  will  avoid  the  dis- 
charge mu^t  be  a  fraud  in  procuring  it;  and  not  a 
fraud  perpetrated  long  before  and  without  any  view 
to  such  discharge  in  bankruptcy.  Powell  v.  Knox,  16 
Alab.  R.  364;  Ragly  v.  Robinson,  19  A-lab.  R.  404; 
Shawhan  v.   Wherritt,  7  IIow.  U.  S.  ^.  627. 

4.  That  by  the  decree  declaring  Tiehenor  a  bank- 
rupt, all  his  property  was  vested  in  the  assignee  in 
bankruptcy,  and  only  the  assignee  in  bankruptcy,  in 
whom  the  property  was  vested,  could  sue  for  it.  If 
imleed  he  refiised  to  sue,  the  creditors  might  do  so; 
but  the  creditors  who  would  thus  sue  are  the  creditors 
who  had  proved  their  debts,  as  they  alone  were  enti- 
tled to  have  the  property  subjected  to  the  payment 
of  their  debts.  Richards  Sf  als.  v.  Maryland  Ins,  Co. 
8  Cranch's  R.  84. 

5th.  That  there  was  no  fraud  in  the  sales  to  Gary. 
The  property  was  sold  for  its  full  value,  and  bonds 
taken  for  the  purchase  money,  with  deeds  of  trust  to 
secure  them.  It  was  difficult  to  understand  how  such 
a  transaction  could  be  fraudulent.  As  to  the  state- 
ments of  Gary  to  Goddin,  they  were  incompetent 
evidence  as  against  Tiehenor;  and  Goddin  being  plain- 
titt  in  one  of  the  cases,  was  an  incompetent  witness. 

6th.  That  even  if  there  was  fraud  between  Tiehenor 
and  Gary,  there  was  no  proof  that  the  assignee  Hayes 
was  a  participant  in  it,  or  had  any  knowledge  of  it. 
And  without  bringing  home  the  fraud  to  him  as  an 
assignee  for  value,  he  was  entitled  in  equity  to  the 
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1866.    benefit  of  the  deeds  of  trust  as  securities  for  the  debts 
Term.^  due  to  him.     Moore  v.  Holeombe,  3  Leigh  597. 

-; 7th.   That  the  Circuit  court  had  no  jurisdiction  to 

Tichenor  determine  the  questions  involved  in  these  causes,  but 
Allen  that  the  subject  was  only  cognizable  in  the  courts  of 
'  the  United  States.  They  referred  to  §  3,  4,  5,  of  the 
bankrupt  act;  Sturges  v.  Orowningshield,  4  Wheat.  R. 
122;  Ogden  v.  Saunders,  12  Id.  213;  Golden  v.  Prince, 
3  Wash.  C.  C.  R.  313;  Fames,  ex  parte,  2  Story's 
C.  0.  R.  322;  Neiokall,  ex  parte,  Id.  360;  Christy,  ex 
parte,  3  How.  U.  S.  R.  292;  Norton  v.  Boyd,  Id.  426; 
Houston  V.  City  Bank  of  New  Orleans,  6  Id.  486; 
Shawhan  v.  Wha^ritt,  7  Id.  627. 

A,  Johnston  and  Daniel,  for  the  appellees,  insisted : 

1st.  That  the  deeds  from  Tichenor  to  Gary  were 
fraudulent  and  void  as  to  creditors ;  and  they  reviewed 
the  facts  bearing  upon  that  question.  As  to  the  ad- 
missions of  Gary,  they  referred  to  Babb  v.  Clemson, 
10  Serg.  &  Rawle  419;  Piatt  Card  v.  Walbridge,  18 
Ohio  R.  411;   Clagtor  v.  Anthony,  6  Rand.  286. 

2d.  That  the  deeds  being  fraudulent,  Tichenor  was 
guilty  of  a  fraudulent  concealment  of  his  property  in 
his  application  for  the  benefit  of  the  bankrupt  law, 
and  by  the  terms  of  the  statute  his  discharge  did  not 
protect  him.  And  that  this  fraudulent  concealment 
of  his  property  might  be  set  up  in  any  court  where 
the  discharge  was  relied  on  as  a  defense.  They  re- 
ferred to  Chapman  v.  Forsyth,  2  How.  U.  8.  R.  202; 
McLouth  V.  Rathbone,  19  Ohio  R.  21;  Alcott  y.  Avery, 
1  Barb.  Gh.  R.  347;  Suidam,  Read  ^  Co.  v.  Walker 
^  als,  16  Ohio  R.  122;  Mabry,  Giller  ^  Walker  v. 
Hemdon,  8  Alab.  R.  848 ;  The  State  v.  Bethune,  8  Ired. 
Law  R.  139;  Bond  ^  Bennett  v.  Baldwin,  9  Georgia 
R.  9;   Tuway  v.  Bourn,  2  Burr.  R.  716. 

3d.  That  the  state  court  had  jurisdiction  to  im- 
peach the  deeds  for  fraud  at  the  suit  of  the  creditors 
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of  Tichenor,  especially  those  creditors  who  had   not     1865. 
proved  their  debts  before  the  commissioner  in  bank-    xerm ' 


ruptcy.     Christy^  ex  parte,  3  How.  U.  S.  R.  292 ;  Nor 

ton  y^Bot/d,  Id.  426  ;  Mace  v.  Wells,  7  Id.  272 ;  Peck  v.  Tichenor 
Jenness,  Id.  612;  Strader  v.  Baldioin,  9  Id.  261;  Linton    Allen 
V.  Stanton,  12  Id.  428  ;  Hubbell  v.  Cramp,  11  Paige's  R.  *  ''*^®"^* 
310;  JLawri/v.  Morrison,  Id.  327;  Piatt  Card  v.  WoZ- 
briiiffe,  18  Ohio  R.  411 ;  Davenport  v.  Bartlett,  9  Alab. 
R.  179. 

4th.  That  the  limitation  of  two  years,  prescribed  in 
the  8th  section  of  the  statute,  only  relates  to  suits  by 
the  assignee ;  and  the  assignee  not  having  sued  in  that 
time,  so  that  his  right  to  sue  was  at  an  end,  the  right 
of  creditors  then  to  sue  was  revived.  Mabry,  Oilier  ^ 
Walker  v.  Herndon,  8  Alab.  R.  848,  863 ;  Deadrick  v. 
Armour,  10  Hump.  R.  588 ;  Mitford  v.  Milford,  9  Ves. 
R.  87. 

5th.  That  the  allegation  that  Hayes  was  assignee  of 
the  bonds  secured  by  the  deeds  of  trust  was  an  affir- 
mative allegation,  which  should  have  been  proved; 
but  there  was  no  proof  of  the  fact  in  the  record. 
Tennant  v.  Pattons,  6  Leigh  195  ;  Cm-bin  v.  Enimerson, 
10  Id.  663 ;  Breckenridge  v.  Auld,  1  Rob.  R.  148,  156. 
That  the  suggestion  in  the  answers  of  Tichenor  and 
Scott  was  not  sufficient  to  induce  the  court  to  require 
the  plaintiffs  to  amend  their  bills  and  make  Hayes  a 
party.  Barber  v.  Whitlock,A  Monr.  R.  180:  West  v. 
Sanders,  1  A.  K.  Marsh.  R.  108.  That  Hayes'  applica- 
tion to  be  made  a  party  was  in  the  character  of  a  pur- 
chaser of  the  property,  and  as  such  he  was  a  purchaser 
pendente  lite,  and  not  entitled  to  be  made  a  party. 
Morton  v.  Long,  3  A.  K.  Marsh.  R.  415 ;  Barbour  v. 
Whitlock,  4  Monr.  180;  West  v.  Sanders,  1  A.  K. 
Marsh.  R.  108 ;  Jtugelt/  v.  Robinson,  19  Alab.  R.  404 ; 
Camack  v.  Bisguay,  18  Id.  286. 
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1855.         Daniel,  J.     The  first  question  which  we  have  to  de- 
Term^^  cide,  is  that  raised  and  disputed  in  the  several  bills  and 


answers,  as  to  the  effect  of  Tichenor's  discharge  and 
Tichenor  certificate  as  a  bankrupt.     On  the  part  of  the  appellees, 
Allen    it  is  charged  that  Tichenor  "was  guilty  of  fraud  and 
*  willful  concealment  of  his  property  and  rights  of  pro- 
perty," in  several  particulars  specified  in  the  bills ;  and 
they   insist  that  his  discharge   and  certificate  conse- 
quently present  no  bar  to  the  recovery  which  they  seek. 
Whilst  he,  denying  all  fraud  and  concealment,  relies 
on  the  said  discharge  and  certificate  as  a  complete  bar, 
and  insists  that  though  it  should  be  made  to  appear 
that  the  allegations  of  fraud  and  concealment  were 
true,  there  would  still  be  no  ground  laid  for  the  juris- 
diction of  the  Circuit  court. 

The  fourth  section  of  the  bankrupt  act  of  1841  de- 
clares that  "  every  bankrupt  who  shall  bona  fide  sur- 
render all  his  property  and  rights  of  property,  <fec. 
shall  be  entitled  to  a  full  discharge  from  all  his  debts, 
to  be  decreed  and  allowed  by  the  court  which  has 
declared  him  a  bankrupt,  and  a  certificate  thereof 
granted  to  him  accordingly,  upon  his  petition  filed  for 
that  purpose.  Such  certificate  not,  however,  to  be 
granted  until  after  ninety  days  from  the  decree  of 
bankruptcy,  nor  until  after  seventy  days'  notice  in 
some  public  newspaper  designated  by  such  court,  to 
all  creditors  who  have  proved  their  debts,  and  other 
persons  in  interest,  to  appear  at  a  particular  time  and 
place,  to  show  cause  why  such  discharge  and  certifi- 
cate shall  not  be  granted;  at  which  time  and  place 
any  such  creditors  or  other  persons  in  interest  may 
appear  and  contest  the  right  of  the  bankrupt  thereto. 
Provided,  that  in  all  cases  where  the  residence  of  the 
creditor  is  known,  a  service  on  him  personally,  or  by 
letter  addressed  to  him  at  his  known  usual  place  of 
residence,  shall  be  prescribed  by  the  court,  as  in  their 
discretion  shall  seem  proper,  having  regard  to  the  dis- 
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taiice  at  which  the  creditor  resides  from  such  court.     1855. 
And  if  any  such  bankrupt  shall  be  guilty  of  any  fraud    xenn.'^ 


or  willful  concealment  of  his  property  or  rights  of 
property,  or  shall  have  preferred  any  of  his  creditors  '''"^^^^^^^^ 
contrary  to  the  provisions  of  this  act,  or  shall  willfiilly  Allen 
omit  or  refuse  to  comply  with  any  order  or  direction 
of  such  court,  or  to  conform  to  any  other  requisition 
of  this  act,  or  shall,  in.  the  proceedings  under  this  act, 
admit  a  false  or  fictitious  debt  against  his  estate,  he 
shall  not  be  entitled  to  any  such  discharge  or  certifi- 
cate.'* If  the  section  stopped  here,  there  would,  I 
think,  appear  strong  ground  for  maintaining  that  it 
was  the  intention  of  the  act  to  make  the  decree  allow- 
ing the  discharge  binding,  not  only  on  the  creditors 
who  might  prove  their  debts,  but  on  all  other  persons 
in  interest,  who  had  an  opportunity  of  contesting  it, 
and  conclusive  as  well  in  respect  to  questions  of  fraud 
or  willful  coiKjealment  of  his  property  by  the  bank- 
nipt,  as  in  relation  to  any  of  the  other  matters  which 
the  act  allows  to  be  urged  as  causes  for  refusing  the 
discharge.  It  is  difficult  to  conceive  on  what  principle 
a  creditor  who  had  proved  his  debt,  and  who  had  un- 
successfully contested  the  right  of  the  bankrupt  to  a 
discharge,  on  the  ground  of  his  refusal  to  comply  with 
*'  some  order  or  direction  of  the  court,"  could  be  heard 
to  dispute  the  validity  of  the  discharge  on  the  same 
ground  in  another  forum.  And  I  do  not  perceive  how 
a  creditor,  who  is  served  with  notice  of  the  proceed- 
ings, but  declines  to  make  any  objection,  stands  on 
higher  ground  in  this  regard.  And  if  this  be  so,  there 
is,  in  this  portion  of  the  section,  nothing  which  re- 
serves to  any  of  the  creditors  a  right  to  impeach  the 
discharge,  after  it  is  obtained,  for  "fraud  or  willful 
concealment."  All  the  creditors  are  allowed  to  eon- 
test  the  right  of  the  bankrupt  to  a  discharge;  and  all 
the  conditions  to  be  complied  with  on  his  part,  before 
his  right  to  the  decree  is  perfected,  are  placed  in  the 
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1855.     same  category ;  the  creditors  have  the  same  right  to 
Terxn^  show  his  failure  to  perform  avy  one  of  these  conditions 


as  they  have  to  show  his  failure  to  perform  ant/  other  of 
Tichenor  ^j^g^  His  right  to  have  a  decree  might  be  defeated 
Allen  by  showing  a  willful  refusal  on  his  part  to  comply  with 
' "  the  orders  of  the  court,"  as  effectually  as  by  proving 
a  "willful  concealment  of  his  property."  And  when 
the  bankrupt  shows  that  he  has  made  a  bo7ia  fide  sur- 
render of  all  his  property,  and  otherwise  obeyed  cdl 
the  other  requisitions  of  the  act,  this  portion  of  the 
section  declares  him  to  be  entitled  to  a  full  dischargee 
from  all  his  debts.  If,  therefore,  the  act  said  nothing 
further  in  relation  to  the  discharge,  the  jurisdiction  of 
the  court  being  conceded,  the  conclusiveness  of  the 
decree,  on  all  the  creditors  who  might  have  resisted  its 
allowance,  and  in  respect  to  all  prerequisites,  (includ- 
ing absence  of  fraud  on  the  part  of  the  bankrupt,) 
would  seem,  on  general  principles,  to  follow  as  a  legi- 
timate consequence.  But  the  section,  a  part  of  which 
we  have  already  quoted,  does  not  stop  here.  It  pro- 
ceeds, in  terms,  to  declare  what  shall  be  the  legal 
effect  of  the  discharge  and  certificate,  and  in  doing  so, 
presents  an  entirely  different  view  of  the  influence  of 
fraud  or  willfiil  concealment  by  the  bankrupt,  on  their 
conclusiveness.  It  declares,  that  "such  discharge  and 
certificate,  when  duly  granted,  shall,  in  all  courts  of 
justice,  be  deemed  a  full  and  complete  discharge  of  all 
debts,  contracts  and  other  engagements  of  such  bank- 
rupt, whieh  are  probable  under  this  act,  and  shall  be  and 
may  be  pleaded  as  a  full  and  complete  bar  to  aU  splits 
brought  in  any  court  of  judicature  whatever;  and  the 
same  shall  be  conclusive  evidence  of  itself  in  favor  of 
such  bankrupt,  unless  the  same  shall  be  impeached  for  some 
fraud  or  willful  concealment  by  him  of  his  property  or  rights 
of  property  as  aforesaid,  contrary  to  the  provisions  of  this 
act,  on  prior  reasonable  notice,  specifying  in  writing 
such  fraud  or  concealment." 
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This  clause  of  the  section,  it  is  perceived,  is  wholly     1855. 
silent  as  to  all  the  matters  mentioned  as  prerequisite    rp^^"^ 

to  the  discharge,  except  the  bona  fides  of  the  conduct 

of  the  bankrupt.  The  discharge  is  declared  liable  to  Tichenor 
impeachment  for  his  "  fraud  or  willful  concealment,"  Allen 
but  for  nothing  else.  To  that  extent,  and  to  that  *  ^^^^^ 
extent  only,  a  conclusive  character  is  denied  to  the 
discharge;  but  is  it  not  denied  to  that  extent  fnlly 
and  in  all  regards  ?  What  is  there  in  the  terms  em- 
ployed which  would  exclude  any  creditor  from  the 
benefit  of  this  proviso  ?  I  can  perceive  none.  And  I 
can  conceive  of  no  process  of  reasoning,  founded  on 
this  section  of  the  act,  which  would  place  a  creditor 
in  the  predicament  to  be  bound  by  the  discharge  in 
other  respects,  that  would  not  at  the  same  time  show 
him  entitled  to  impeach  the  discharge  for  fraud.  If 
the  design  to  debar  any  of  the  creditors  of  the  bank- 
rupt of  this  right  is  to  be  found  in  the  act,  reference 
must  be  had  to  some  other  section  for  its  disclosure, 
I  have  been  unable  to  discover  any  language  in  the 
act,  which,  by  fair  interpretation,  can  be  regarded  as 
having  such  an  aspect,  unless  perhaps  it  may  be  found 
in  one  of  the  clauses  in  the  proviso  to  the  5th  section. 
That  section,  after  declaring  that  all  creditors,  who 
shall  come  in  and  prove  their  debts  in  the  manner  pre- 
scribed by  the  act,  shall  be  entitled  to  share  in  the 
bankrupt's  property  and  effects,  provides,  among  other 
things,  "  that  no  creditor  or  other  person,  coming  in 
and  proving  his  debt  or  other  claim,  shall  be  allowed 
to  maintain  any  suit  at  law  or  in  equity  therefor,  but 
shall  thereby  be  deemed  to  have  waived  all  right  of 
action  and  suit  against  such  bankrupt."  Whether 
this  clause  is  to  be  construed  into  an  inhibition  on  any 
of  the  creditors  to  open  the  discharge  for  fraud,  is  a 
question  which  it  is  obviously  unnecessary  for  us  to 
decide.  Such  inhibition  can,  by  the  terms  of  the 
clause,  reach  only  those  creditors  who  come  in  and 
Vol.  xiii — 5 
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1865.    prove  their  debts ;  and,  as  appears  by  the  report  of  the 
^^^^  commissioner  in   bankniptcy,   none  of  the  appellees 


(indeed  none  of  Tichenor's  creditors)  proved  or  ap- 
Tichenor  p^ared  to  prove  their  debts. 
Allen  The  same  clause  of  the  fourth  section,  which  de- 
^  ^^'  clares  the  effect  of  the  discharge,  ascertains  clearly, 
as  I  conceive,  the  tribunals  or  "courts"  in  which  the 
impeachment  of  the  discharge  for  fraud  may  be  had. 
Jurisdiction  over  the  matter  is,  by  obvious  implica- 
tion, conferred  on  every  court  in  which  a  suit  may, 
independent  of  the  act,  be  properly  brought  against 
the  bankrupt.  In  the  language  of  the  court  in  the 
case  of  Mahry^  GiVei"  ^  Walker  v.  Heinnhm^  8  Alab.  R. 
857,  "I  cannot  understand,  by  the  terms  'all  courts. of 
justice,'  and  'any  court  of  judicature  whatever,'  that 
none  other  than  the  federal  courts  are  competent  to 
entertain  an  objection  to  the  validity  of  the  discharge 
and  certificate  of  a  bankrupt.  In  employing  w^orda  of 
most  extensive  application  and  import,  when  every 
thing  said  was,  or  at  least  should  have  been,  well  con- 
sidered, it  cannot  be  contended  that  congress  designed 
to  convey  a  meaning  much  more  limited  than  is  ex- 
^  pressed.     The  fair  and  natural  inference  is,  that  as  the 

discharge  and  certificate,  when  duly  granted,  were 
effectual  in  all  judicial  tribunals  in  which  they  should 
be  drawn  in  question,  so  they  should  be  invalid  in 
every  court  in  which  the  bankrupt  was  sued  and  re- 
lied on  them  as  a  bar,  if  impeachable  for  any  of  the 
causes  for  which  they  are  declared  to  be  inoperative. 
If  competent  for  congress  to  have  withheld  from  the 
state  courts  the  right  to  examine  the  validity  of  a  bank- 
rupt's discharge  for  extrinsic  objections,  it  is  enough 
to  say  that  this  has  not  only  not  been  done,  but  that 
the  power  has  been  conferred  in  terms  of  unequivocal 
signification." 

These  views  are  fully  sustained  by  numerous  deci- 
sions of  the  supreme  courts  of  other  states,  and  are 
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not  in  conflict  with  any  decision  of  the  Supreme  court    1855. 
of  the  United  States  which  I  have  seen.     Bond  ^  Ben-    xerm.'^ 

nelt  V.  Baldwin  J  9  Georgia  R.  9;     Beekman  v.  Wilson^ 

9  Mete.  R.  434;  Gapion  v.  Connor  ^.  11  Humph.  R.  Tichenor 
287;  Humphreys  v.  Sioett,  31  Maine  R.  192;    Wales  v.    Allen 
Lyon^  2  Mich.  R.  276;  Dorimus^  Suklam  ^  Co,  v.  Walker y 
8  Alab.  R.  194.   • 

It  seems  to  me,  therefore,  that  it  was  competent  for 
the  appellees  to  impeach  Tichenor's  discharge  and  cer- 
titicate  on  the  grounds  of  fraud  alleged  in  the  bills,  and 
that  the  Circuit  court  had  juris<liction  over  the  ques- 
tion of  its  validity. 

And  I  do  not  perceive  how  the  decree  in  bank- 
ruptcy operated  as  any  bar  to  the  jurisdiction  which 
the  Circuit  court  would  otherwise  have  had  to  hear 
and  determine  the  matters  of  controversy,  litigated  in 
the  cause,  in  respect  to  the  property  conveyed  by  the 
several  deeds  in  the  bills  and  proceedings  mentioned. 
It  is  true  that  all  the  property  and  rights  of  property 
of  Tichenor  were,  upon  his  obtaining  the  decree  de- 
claring him  a  bankrupt,  vested  in  his  assignee  in 
bankruptcy.  And  it  may  be  conceded  that  there  was 
a  period  during  which  it  was  competent  for  the 
a^jsignee  to  have  instituted  suits  for  the  purpose  of 
recovering  from  any  alienee  or  assignee  of  Tichenor, 
property  or  evidences  of  debt  held  by  them  in  virtue 
of  conveyances  or  assignments  made  by  him,  in  fraud 
of  his  creditors,  previously  to  his  being  declared  a 
bankrupt ;  and  that  during  such  period  such  alienees 
and  assignees  might  have  relied  on  the  outstanding 
title  of  the  assignee  in  bankruptcy  as  a  defense  to 
suits  instituted  for  a  like  purpose  by  creditors  of 
Tichenor  seeking  to  recover  in  derogation  of  such 
title.  But  that  period  had  passed  long  before  the 
institution  of  this  suit,  the  right  of  the  assignee  to 
institute  suits  for  the  purpose  of  recovering  the  pro- 
perty of  the  bankrupt,  from  the  adverse  holders  of  it, 
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1855.    being,  by  the  8th  section  of  the  bankrupt  act,  limited 
Ternf.'^  to  two  years  after  the  decree  of  bankruptcy,  or  aft^er 


the  cause  of  suit  shall   first  have  accrued.     During 

Tichenor  ^j^^|.  p^^iod  no  suit  was  instituted  by  him  to  re- 
Allen  cover  the  property  in  controversy ;  nor  indeed  did 
*  any  exigency  arise  making  it  necessary  for  him,  in  the 
performance  of  the  duties  of  his  frust,  to  institute 
such  suit,  as  none  of  the  creditors  came  in  to  prove 
their  debts;  no  occasion  presented  itself  calling  for 
the  prosecution  of  the  rights  of  action  with  which  he 
was  temporarily  clothed,  and  they  were  suffered  to 
expire  under  the  limitation  imposed  by  the  law  which 
conferred  them. 

The  creditors  who  are  seeking  to  subject  the  pro- 
perty of  Tichenor  to  the  payment  of  their  demands, 
claim  nothing  by  virtue  of  his  assignment  in  bank- 
ruptcy. They  do  not  invoke  the  aid  of  the  bankrupt 
law,  nor  do  they  seek  to  interfere  with  any  right  of  the 
assignee  under  it.  The  appellees,  Ellet  and  the  Bank 
of  Virginia,  are  seeking  to  enforce  liens  which  had 
been  acquired  by  them  under  the  laws  of  the  state 
before  Tichenor  was  declared  a  bankrupt.  Such  liens, 
so  far  from  being  invalidated  by  the  act,  are  expressly 
recognized  in  the  proviso  of  the  second  section ;  and  it 
is  now  well  settled  that  the  jurisdiction  of  the  federal 
courts  to  enforce  such  liens,  is  not  in  exclusion  of  a 
like  jurisdiction  in  the  state  courts.  Russell  v.  Cheat- 
ham,  8  Smeades  &  Marsh.  703;  Talberi  v.  Melton 
9  Id.  9 ;  McCance  v.  Taylor,  10  Gratt.  580.  The  ju- 
risdiction of  the  Circuit  court  to  extend  to  the  appel-  , 
lees  Allen,  Mosby's  administrator  and  Clough's  admin- 
istrator, the  aid  sought  by  them  in  their  several  bills, 
in  subjecting  Tichenor's  property  to  their  demands,  is, 
I  think,  equally  clear,  and  equally  free  from  the  objec- 
tion of  involving  an  encroachment  on  the  rights  of  the 
assignee  in  bankruptcy,  or  any  claiming  under  him. 
The  claim  of  Mosby's  administrator  is  founded  on  a 
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judpneni  obtained  against  Tichenor  in  1842,  since  the  1855, 
decree  in  bankruptcy;  and  upon  showing  that  Tiche-  xerm 
nor's  discharge  was  procured  by  fraud,  the  right  of 


Tichenor 


Allen  and  of  Clough's  administrator  to  obtain  judgments  ^ 
against  him  upon  their  debts,  would  stand  on  the  same  .^^^^ 
footing  as  if  he  had  never  been  declared  a  bankrupt; 
and  for  all  the  purposes  of  the  jurisdiction  of  a  court  of 
equity  the  second  section  of  the  179th  chapter  of  the 
Code  of  1849  places  them  (on  proof  of  their  allega- 
tions) on  the  same  footing  as  if  they  had  obtained  judg- 
ments against  Tichenor  before  filing  their  bills.  To 
enforce  srtch  judgments  against  the  property  of  Tiche- 
nor in  the  hands  of  his  fraudulent  alienees,  would 
now,  on  account  of  the  facts  already  adverted  to,  de- 
feat no  purpose  or  policy  of  the  bankrupt  law,  nor  in- 
terfere, in  any  manner,  with  the  right  of  the  bankrupt 
court  to  administer  the  assets  of  the  bankrupt. 

In  a  suit  brought  by  the  assignee  in  bankruptcy  or 
any  claiming  under  him,  the  alienees  of  Tichenor 
might  rely  on  the  limitation  of  two  years  prescribed 
for  such  suits.  But  such  defense,  so  far  from  present- 
ing a  bar  to  the  claims  of  the  creditors  in  this  suit, 
just  mentioned,  shows  a  state  of  facts  remitting  them 
to  the  rights  which  thej'  had  before  the  decree  in 
bankruptcy,  and  protecting  the  alienees  from  all  dan- 
ger of  being  subjected  to  a  double  recovery.  No 
effort  has  ever  been  made  by  the  assignee  in  bank- 
ruptcy, or  any  claiming  under  him,  to  disturb  Gary  or 
his  trustees,  or  the  assignees  of  his  bonds,  in  the  en- 
joyment of  any  rights  which  they  may  have  acquired 
by  the  conveyances  and  assignments  under  which  they 
claim;  and  no  effort  of  the  kind  could  now  be  of  any 
avail.  They  are  no  longer  exposed  to  demands  founded 
on  the  proceedings  in  bankruptcy,  and  they  can  no 
longer  set  up  those  proceedings  as  a  detense  against 
those  creditors  of  Tichenor  who  are  in  a  condition  to 
enquire  into  the  fairness  and  validity  of  his  convey- 
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1856.    ances  and  assignments.      It  seems  to   me  that   the 
Term.'  Circuit  court  had  full  jurisdiction  of  the  controversy, 

and  power  to  determine  the  conflicting  claims  of  the 

Tichenor  pg^j^j^g^  uninfluenced  by  the  proceedings  in  bank- 
Allen  ruptcy.  But  it  seems  to  me  that  the  Circuit  court 
'  erred  in  proceeding  to  render  a  decree  in  the  absence 
of  David  A.  Hayes.  Upon  the  supposition  of  the 
truth  of  the  averments  contained  in  the  answers  of 
Tichenor  and  the  trustee  Scott,  he  may  have  most 
important  interests  in  the  controversy,  rendering  it 
proper  that  he  should  be  made  a  party  before  the 
subject  is  disposed  of.  For  though  the  d^eds  from 
Tichenor  to  Gary  and  from  Gary  to  his  trustees  should, 
upon  a  final  hearing  of  the  cause,  be  adjudged  to  be 
void  as  to  the  creditors  of  Tichenor,  it  would  not,  I 
think,  necessarily  follow  that  assignees,  for  value  with- 
out notice,  of  the  bonds  given  by  Gary,  might  not 
have  a  better  right  to  subject  the  property  to  the  pay- 
ment of  the  bonds  than  any  creditor  of  Tichenor,  who 
did  not  claim  by  some  lien  on  the  property,  acquired 
prior  to  the  execution  of  the  deeds.  Xo  proof  was 
oftered  of  the  assignment  to  Hayes,  other  than  the 
aflidavits  of  Tichenor  and  Scott. 

These  aflidavits,  however,  furnished  a  sufficient 
ground  for  justifying  and  requiring  the  court  to  make 
a  rule  on  the  plaintifis  in  the  several  suits,  to  show 
cause  why  the  said  Hayes  should  not  be  made  a  party. 
And  without  expressing  any  opinion  as  to  the  extent 
and  nature  of  the  interests  in  the  cause,  which  may 
be  held  by  Hayes,  or  by  Allen  as  assignee  of  the  two 
bonds  which  he  claims  to  hold  as  collateral  security 
for  the  debt  claimed  by  him  in  his  bill,  I  think  that 
the  cause  should  be  remanded  in  order  that,  unless  the 
plaintiffs  in  the  several  bills  will  amend  them,  and 
make  Hayes  a  party  thereto,  they  be  compelled  to  do 
so,  if,  upon  the  hearing  of  a  rule  to  show  cause  why 
they  should  not  make  him  a  party,  first  granted,  it 
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shall  appear  that  the  said  Hayes  is  an  assignee  of  any     1855. 
of  the  bonds  given  by  Gary  to  Tichenor,  as  averred  in    xermJ 
the  answers  of  Tichenor  and  Scott;  and  in  order  for 
farther  proceedings,  &c. 

The   other  judges    concurred    in    the    opinion    of 
Daniel,  J. 

Decree  reversed. 
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40  court  of  appeals  of  virginia. 

1855.    Baltimore  &  Ohio  R.  R.  Co.  v.  City  of  Wheeling. 
October 
Term.  May  23. 

1.  A  proceeding  for  a  contempt  in  disobeying  an  injunction  is  not 

an  order  in  the  cause  ;  but  is  in  the  nature  of  a  criminal  pro- 
ceeding, and  the  judgment  in  such  a  proceeding  can  only  be 
reviewed  by  a  superior  tribunal  by  a  writ  of  error,  and  not 
always  in  that  way. 

2.  An  order  overruling  a  motion  to  dissolve  an  injunction  may  be 

appealed  from,  if  the  principles  of  the  cause  are  thereby  ad- 
judicated ;  and  this  though  such  an  order  is  made  in  vaca- 
tion.* 

3.  The  court,  for  good  cause  shown,  may  overrule  a  motion  to  dis- 

solve an  injunction  and  continue  it  to  the  hearing,  without 
adjudicating  the  principles  of  the  cause ;  in  which  case  no 
appeal  will  lie  from  the  order. 

4.  Where  the  principles  of  the  cause  are  adjudicated  by  such 

order,  an  appeal  may  be  refused,  if  the  court  or  judge  to  whom 
the  petition  of  appeal  is  presented  deems  it  most  proper  that 
the  cause  should  be  proceeded  in  further  in  the  court  below 
before  an  appeal  is  allowed  therein.  And  if,  in  such  case,  an 
appeal  is  allowed,  it  may  be  dismissed  as  prematurely  al- 
lowed.f 

5.  In  a  case  which  is  purely  an  injunction  cause,  the  parties  having 

had  time  to  prepare  the  case,  and  having  taken  testimony  to 
support  their  respective  pretensions,  and  it  not  being  pro- 
bable that  any  other  facts  can  be  brought  into  the  cause 
which  will  affect  its  principles,  a  motion  was  made  in  vaca- 
tion to  dissolve  the  injunction,  on  the  ground  that  it  was  im- 
providently  awarded,  and  upon  the  cause  as  it  then  stood. 

*  Code,  ch.  182,  ?.  2,  p.  632.  "  A  person  who  is  a  party  to  "  **  any 
case  in  chancery  wherein  there  is  a  decree  or  order  dissolving  an 
injunction,  or  requiring  money  to  be  paid,  or  the  possession  or  title 
of  property  to  be  changed,  or  adjudicating  the  principles  of  the 
cause,  or  to  any  civil  case,  wherein  there  is  a  final  judgment,  de- 
cree or  order,  may  present  a  petition,  if  the  case  be  in  chancery, 
for  an  appeal  from  the  decree  or  order,  or  if  not  in  chancery,  for  a 
writ  of  error  or  8Ui>ersedeas  to  the  judgment  or  order,  except,"  &c. 

t  Code,  ch.  182,  §  10,  p.  684.  "  The  petition  shall  be  rejected 
when  it  is  for  an  appeal  from  an  interlocutory  decree  or  order,  in 
a  case  which  the  court  or  judge  to  whom  it  is  presented  deems  it 
most  proper  should  be  proceeded  in  farther  in  the  6ourt  below, 
before  an  appeal  is  allowed  therein." 
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The  hearing  of  the  motion  was  objected  to :    Ist.  Because  a      1855. 
foreign  corporation,  which  was  a  party,  had  not  answered.  October 
2d.  Because  exceptions  had  been  filed  to  the  suflSciency  of     •'^®"^* 


the  answer  of  the  defendant,  which  were  still  pending  and     -o^u: 
undetermined.    3d.  Because  the  answer  of  the  defendant,  a     more 
corporation,  was  not  verified  by  afiSdavit.    The  judge  heard  and  Ohio 
the  motion,  but  refused  to  dissolve  the  injunction,  and  con-  ^-  ^-  ^• 
tinned  it  until  further  order  or  decree.    Held  :  q^^'  ^f 

1.  The  refusal  of  the  judge  to  dissolve  the  injunction  adju-   Wheel- 

dicated  the  principles  of  the  cause  to  the  extent  that      i»g- 
the  injunction  had  not  been  improvidently  awarded ; 
and  that  the  cause^  as  it  then  stood,  ought  to  be  con- 
tinued.   It  is  therefore  such  an  order  as  may  be  ap- 
pealed from ;  and  it  is  a  proper  case  for  appeal  at  once. 

2.  That  the  defendant  which  had  not  answered  being  a 

foreign  corporation,  which  could  not  be  compelled  to 
answer,  and  the  answer  not  being  required  for  a  dis- 
covery :  the  absence  of  such  answer  is  not  ground  for 
refusing  to  dissolve  the  injunction. 
.3.  That  as  upon  a  motion  to  dissolve  an  injunction  all  the 
allegations  of  the  bill,  which  are  not  denied  by  the 
answer,  are  taken  as  true,  it  is  no  objection  to  the  mo- 
tion to  dissolve,  that  the  exceptions  to  the  answer  for 
insufficiency  had  not  been  acted  on. 
4.  As  a  corporation  cannot  be  sworn,  it  must  put  in  its  answer 
under  its  common  seal  only.    Not  being  sworn  to,  it 
is  not  evidence  for  the  corporation,  though  responsive 
to  the  bill ;  but  it  puts  in  issue  the  allegations  of  the 
bill  to  which  it  responds;  and  this  as  well  upon  a  mo- 
tion to  dissolve  the  injunction,  qb  upon  the  hearing. 
B.  The  act  of  March  6th,  1847,  Sess.  Acts,  ch.  99,  p.  86,  in  securing 
to  the  city  of  Wheeling  the  benefits  of  the  western  terminus 
of  the  Baltimore  and  Ohio  rail  road,  does  not  forbid  said 
company  to  connect  with  the  Ohio  river  or  a  rail  road  in  the 
state  of  Ohio,  at  any  point  between  the  mouth  of  Grave 
creek  and  Wheeling.* 
7.  To  induce  the  Baltimore  and  Ohio  Rail  Road  Company  to  ac- 
cept the  act  of  March  6th,  1847,  the  city  of  Wheeling  and  the 
company  entered  into  a  contract,  by  which  Wheeling  under- 
took to  do  certain  things  therein  specified ;  and  the  commit- 
tee of  the  company  agreed  to  recommend  to  it  to  accept  said 
act:  "It  being  the  intention  of  the  parties  to  the  agreement, 
among  other  things,  to  secure  to  the  city  of  Wheeling  the 
practical  benefits  of  the  terminus  of  the  Baltimore  and  Ohio 
rail  road,  according  to  the  provisions  of  said  law.*'   The  com- 

*  See  the  opinion  of  Judge  Moncure  for  the  statutes. 
Vol.  XIII— 6 
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pany  is  not  forbidden  by  the  contract  to  connect  with  the 
Ohio  river,  or  a  rail  road  in  the  state  of  Ohio,  at  any  point 
between  the  mouth  of  Grave  creek  and  Wheeling. 

The  Baltimore  and  Ohio  Rail  Road  Company  having  been 
subjected  by  the  act  of  March  6th,  1847,  to  the  provisions  of 
the  act  in  relation  to  rail  roads,  passed  March  11th,  1837,  *'  so 
far  as  the  same  are  properly  applicable  ; "  under  this  last  act, 
the  company  has  power  to  make  a  branch  road  from  the  line 
.  of  her  road  to  low  water  mark  on  the  Ohio  river,  between 
Grave  creek  and  Wheeling,  in  order  to  form  a  connection 
with  the  river,  and  with  a  rail  road  in  Ohio,  terminating  op- 
posite on  the  other  bank  of  the  river.* 

Although  a  stockholder  in  a  corporation  may  ei\join  it  from  em- 
ploying the  property  or  powers  of  the  corporation  for  a  pur- 
pose wholly  or  materially  diflerent  from  that  which  was  de- 
signed by  the  act  of  incorporation,  yet  it  has  no  right  to  en- 
join it  from  doing  what  is  in  direct  furtherance  of  the  object 
of  its  creation,  and  is  for  the  benefit  of  all  the  stockholders 
as  such  ;  though  it  may  be  injurious  to  such  stockholder  in 
another  character ;  or  the  interest  of  some  other  person  or 
the  public  may  be  injuriously  aflfected  by  the  work  about  to 
be  executed. 


In  November  1844,  the  city  of  Wheeling  applied 
to  the  judge  of  the  Circuit  court  of  Marshall  county 
for  an  injunction  to  restrain  the  Baltimore  and  Ohio 
Rail  Road  Company  from  forming  a  connection  with 
the  Central  Ohio  rail  road  at  Benwood,  a  place  on 
the  Ohio  river  about  four  miles  southwest  of  Wheel- 
ing. In  the  bill  it  was  set  out  that  the  general 
assembly  of  Virginia,  on  the  6th  of  March  1847, 
passed  the  act  entitled  "An  act  to  authorize  the  Bal- 
timore and  Ohio  Rail  Road  Company  to  construct  the 
extension  of  their  rail  road  through  the  territory  of 
Virginia,"  thereby  intending,  among  other  purposes, 
"to  secure  to  the  said  city  of  Wheeling  the  benefits 
of  the  western  terminus  "  of  that  road.  That  the  act 
is  framed  with  a  view  to  require  the  business  of  the 
road  at  the  Ohio  river  to  be  transacted  or  concentrated 
in  the  city  of  Wheeling  as  "  the  western  terminus." 
That  after  the  passage  of  this  act  a  contract  in  writing 
*  See  the  opinion  of  Judge  Moncure  for  the  statutes. 
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was  made  between  the  said  company  and  the  said  city,     1855. 
dated  the  6th  day  of  July  1847,  and  duly  ratified  by  ^^^^ 

both  parties  during  the  year;  it  being  the  intention  of 

the  parties,  as  expressed  in  the  contract,  among  other    ^{^J 
things,  "  to  secure  to  the  city  of  Wheeling  the  prac-  and  Ohio 
tical  benefits  of  the  western  terminus  of  the  Baltimore    '  y. 
and  Ohio  rail  road,  according  to  the  provisions  of  said  ^J  ^.^ 
law."     That  it  w^as  the  duty  of  the  said  company  so  to      ing. 
exercise  the  privilege  conferred  upon  it  by  the  state  as 
to  secure  to  the  said  city  the  practical  benefits  of  the 
6ai<l   western   terminus.      That  the  practical   benefits 
contemplated  by  the  parties  were  the  transaction  in 
said  city  of  the  business  between  the  rail  road  and  the 
Ohio  river,  and  that  between  said  road  and  the  Central 
Ohio  rail  road. 

The  bill  further  set  out  the  performance  by  the  city 
of  Wheeling  of  the  stipulations  of  the  aforesaid  con- 
tract, and  especially  that  the  city  had  subscribed  for 
stock  of  the  company  to  the  amount  of  five  hundred 
thousand  dollars,  and  was  a  stockholder  to  that 
amount;  though  in  fact  at  the  time  the  subscription 
was  made  and  since,  the  stock  was  worth  little  more 
than  half  that  sum;  and  it  was  well  understood  at  the 
time  by  the  parties  to  the  contract  aforesaid,  that  the 
chief  inducement  to  the  city  of  Wheeling  to  make  the 
said  subscription  and  the  donations  and  grants  men- 
tioned in  said  contract,  was  the  expected  practical  bene- 
fits of  the  western  terminus  of  the  road,  and  not  the 
value  of  the  stock. 

It  was  further  stated,  that  in  direct  and  manifest 
violation  of  these  obligations  of  the  law  and  the  said 
contract,  the  Baltimore  and  Ohio  Rail  Road  Company 
were  engaged  in  the  construction  of  certain  works  at 
and  near  Benwood,  a  place  on  the  east  bank  of  the 
Ohio  river,  about  four  miles  southwestward  of  their 
depot  in  the  city  of  Wheeling,  for  the  purpose  of 
there  receiving  and  delivering  the  travel  of  the  Cen- 
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1855.    tral   Ohio  rail  road;   and  for  the  same  purpose  had 
Term^  adopted  and  approved,  in  conjunction  with  the  said 


Central  Ohio  Company,  certain  plans  for  the  ferriage 

more     ^^  ®^^^  traffic  and  travel  across  the  Ohio  river  at  that 

and  Ohio  place.     And  that  the  same  structures  were   adapted 

V.       and  designed  for  making  transfers  of  freight  and  pas- 

Wfi  ^f   sengers  to  the  Baltimore  and  Ohio  rail  road  from  ves- 

ing.     sels  navigating  the  Ohio  river,  and  to  the  latter  from 

the  former. 

The  bill  further  stated,  that  the  road  of  the  Balti- 
more and  Ohio  Rail  Road  Company  having  been  built 
near  the  hills,  this  connection  at  Benwood  could  not 
be  made  without  great  expense ;  and  it  <lescribcd  the 
works  which  the  company  was  constructing.  These 
consisted  of  a  branch  road  extending  from  the  main 
track  down  the  bank  of  the  river,  and  into  it  to  low 
water  mark,  the  whole  being  about  two  thousand  teet 
in  length,  and  a  large  embankment  being  made  into 
the  river  for  about  three  hundred  feet,  upon  which  a 
wharf  was  to  be  constructed.  Just  opposite  this  struc- 
ture W41S  one  like  it,  erected  by  the  Central  Ohio  Com- 
pany; and  by  the  agreement  between  the  companies, 
the  latter  was  to  run  a  steamer  from  the  one  wharf  to 
the  other  for  the  transportation  of  freight  and  passen- 
gers. And  it  was  charged  that  the  object  of  this  struc- 
ture was  illegal,  and  in  violation  of  the  contract  be- 
tween the  citv  of  Wheeling  and  the  Baltimore  and 
Ohio  Rail  Road  Company;  that  the  expenditure  of  the 
money  of  the  company  upon  the  work  was  an  improper 
application  of  the  funds  of  the  company;  and  that  the 
embankment  and  wharf  extended  into  the  river  would 
be  injurious  to  its  navigation. 

It  is  further  stated,  that  the  Central  Ohio  Company 
is  authorized  by  its  charter  to  extend  its  road  to  a 
point  opposite  the  city  of  Wheeling;  and  such  had 
been  the  declared  purpose  of  that  company,  until  the 
Baltimore   and    Ohio   Rail  Road  Company   had  con- 
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sented  to  make  the  structures  and  have  the  connec-     1855. 
tion  between  the  two  roads  at  Benwood.     And  it  is  ^xerm/ 
charged  that  said  company  has  no  authority  to  make 


the  agreement  entered  into  with  the  Ohio  company.        ^q^ 

Tt   is  further  stated,  that  the   Baltimore  and  Ohio  and  Ohio 

R  R   Co 
Rail  Road  Company  have  illegally  agreed  to  lend  to    '  v. 

the  Central  Ohio  Rail  Road  Company  the  effects  of  ^^^^l 
the  former  company  to  the  amount  of  four  hundred  ing. 
thousand  dollars,  being  bonds  of  the  Northwestern 
Virginia  Rail  Road  Company.  That  this  loan  was 
made  to  enable  the  Ohio  company  sooner  to  accom- 
plish the  said  connection  at  Benwood ;  and  was  wholly 
unauthorized  by  any  law  of  this  state,  and  was  in  vio- 
lation of  the  rights  of  the  city  of  Wheeling  a«  a  stock- 
holder as  aforesaid. 

It  is  charged  that  the  city  of  Wheeling  will  be  in- 
jured by  the  action  of  the  Baltimore  and  Ohio  Rail 
Road  Company,  in  being  thereb}'  deprived  of  the 
practical  benefits  of  the  western  terminus  of  the 
road ;  that  as  owner  of  wharfs  in  the  city,  from  which 
a  revenue  is  derived,  the  city  will  be  materially  in- 
jured, and  also  as  a  stockholder  of  the  company ;  and 
that  the  injuries  which  would  be  done  by  the  comple- 
tron  of  the  works  at  Benwood  would  be  great  and 
irreparable. 

The  Baltimore  and  Ohio  Rail  Road  Company  and 
the  Central  Ohio  Railroad  Company  were  made  de- 
fendants to  the  bill,  and  called  upon  to  answer.  And 
the  prayer  of  the  bill  was  for  an  injunction  to  restrain 
them  and  each  of  them  from  parting  with  any  of  the 
bonds  of  the  Northwestern  Rail  Road  Company  afore- 
said. That  the  Baltimore  and  Ohio  Rail  Road  Com- 
pany, their  officers  and  agents,  might  be  restrained 
from  carrying  into  effect  the  said  contract,  or  any  con- 
tract between  them  and  the  Central  Ohio  Rail  Road 
Company,  or  any  contract,  agreement  or  arrangement 
between    their   respective    officers,   in    pursuance   of 
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1855.    which  the  one  of  said  defendants  was  to  receive  from 

Term.'^  or  to  deliver  to  the  other,  at  or  near  Benwood,  freight 

or  passengers  carried  on  the  rail  road  of  one  of  them, 

^J.*J    and  to  he  carried  on  the  railroad  of  the  other,  or  in 

and  Ohio  pursuance  whereof  the  Baltimore  and  Ohio  Rail  Road 
R.  R.  Co.  >,  ^      ^.  ^  ^      ^ 

V.       Company  were  constructmg  or  were  to  construct  or 

^^  ^^  complete  any  such  works  at  or  near  Benwood  as  they 
ing.  were  constructing  or  about  to  construct  as  aforesaid ; 
or  to  use  the  same,  or  any  part  thereof,  or  to  use,  em- 
ploy, or  run  any  such  steamboat  as  aforesaid,  or  to 
make  any  such  loan  as  aforesaid  to  the  Central  Ohio 
Rail  Road  Company ;  and  to  restrain  the  Baltimore 
and  Ohio  Rail  Road  Company,  their  officers  and 
agents,  from  doing  any  such  acts,  whether  in  pursu- 
ance of  such  contract,  agreement  or  arrangement  as 
last  aforesaid  or  not ;  and  from  constructing  or  com- 
pleting, at  or  near  Benwood,  any  wharf,  pier  or  em- 
bankment within  Qr  below  the  banks  of  the  Ohio 
river,  or  connecting  the  same  with  their  rail  road;  from 
receiving  or  delivering,  at  or  near  the  same  place, 
goods,  &c.  freight  or  passengers,  to  be  carried  on  the 
Central  Ohio  rail  road,  or  which  had  been  carried  on 
said  rail  road ;  and  from  making  any  expenditure  of 
money,  structures  or  arrangements,  or  doing  any  other 
act  designed  or  tending  to  cause  or  induce  freight  or 
passengers,  brought  from  or  destined  for  the  Central 
Ohio  rail  road  or  the  Ohio  river,  to  be  received  or  de- 
livered on  or  from  the  said  Baltimore  and  Ohio  rail 
road,  at  or  near  Benwood  aforesaid ;  or  to  cause  or 
induce  any  business  connected  with  their  rail  road, 
which,  without  such  act  or  acts  on  their  part,  might 
probably  be  transacted  at  Wheeling,  to  be  done  or 
transacted  at  Benwood ;  from  forming  any  connection 
with  the  Central  Ohio  rail  road  at  that  place;  and 
from  obstructing  the  navigation  of  the  Ohio  river  by 
making  or  completing  any  wharf,  pier  or  other  struc- 
ture, within  the  bed  or  betweeen  the  banks  thereof;  or 
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from  doing  any  other  act  of  the  like  nature  with  those     1855. 
herein  before   specified,  designed  or  tending  to  take    xerm.^ 


away  or  withhold  from  the  city  of  Wheeling  the  prac- ; — 

tical  benefits  of  the  western  terminus  of  the  Baltimore    ^q}q 
and  Ohio  rail  road,  or  to  injure  the  interests  or  violate  and  Ohio 
the  rights  of  the  said  city  as  a  stockholder  in  the  Bal-    '  y. 
timore  and  Ohio  Rail  Road  Company,  or  as  interested  ^^7  ^^^ 
in  the  navigation  of  the  Ohio  river.     That  all  such      ing. 
structures  made  by  the  said  company  within  the  bed  or 
between  the  banks  of  the  Ohio  river  might  be  abated 
and  removed ;  and  for  general  relief. 

The  application  for  an  injunction  was  made  to  the 
judge  in  vacation,  upon  notice  to  the  Baltimore  and 
Ohio  Rail  Road  Company ;  and  that  company  and  the 
city  of  Wheeling  having  appeared  by  counsel,  the 
judge  awarded  the  injunction  substantially  according 
to  the  prayer  of  the  bill. 

At  the  April  rules  for  1855  the  Baltimore  and  Ohio 
Rail  Road  Company  filed  its  answer.  The  company, 
whilst  it  admitted  the  act  of  1847  and  the  contract 
with  the  city  of  Wheeling,  referred  to  in  the  bill, 
strenuously  contested  the  construction  put  upon  them 
in  the  bill,  and  referred  to  their  several  provisions,  as 
well  as  the  past  action  of  the  general  assembly  and 
the  company,  as  showing  conclusively  that  the  con- 
struction insisted  on  by  the  city  of  Wheeling  was 
erroneous;  and  that  both  under  the  law  and  the  agree- 
ment the  company  was  entitled  to  form  a  connection 
with  the  Central  Ohio  rail  road  at  Benwood,  and  had 
authority  to  make  the  branch  road  from  its  main  track 
to  the  river,  and  do  all  other  things  which  had  been 
done  by  it  to  form  that  connection.  The  answer 
admits  that  it  was  expected  at  the  time  the  agreement 
was  made,  that  the  Central  Ohio  Company  would  ter- 
minate its  road  opposite  Wheeling,  and  avers  that  the 
Baltimore  Company  desired  and  endeavored  to  induce 
said  company  to  do  so:     But  it  was  an  independent 
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1855.     company,  over  which  the  Baltimore  and  Ohio  Rail 

TermT  ^<>^   Company    had  no    authoritative   control ;    and 
judging  for  itself  of  its  own  interests,  it  had  deter- 

^ore    "'^^'^^^  ^^  terminate  its  road,  at  least  for  the  present,  at 

and  Ohio  Bellair,  opposite  Benwood.     It  denies  that  the  prac- 

V.       ti^^l  benefits  of  the  terminus  which  it  was  intended 

Wlf  ^\    ^^^^  Wheeling  should  enjoy,  were  such  as  are  stated 

ing.  in  the  bill.  It  admits  the  compliance  by  Wheeling 
with  the  terms  of  the  agreement.  And  it  admits  that 
at  the  time  the  injunction  was  granted  they  were  em- 
ployed in  the  construction  of  works  substantially  the 
same  as  described  in  the  bill,  for  the  purpose  of  facili- 
tating the  connection  with  the  Central  Ohio  rail  road 
at  Benwood,  both  as  to  trade  and  travel;  but  they 
deny  that  these  works  have  reference  to  the  river 
trade,  as  the  latter  would  be  more  convenient  to  them 
received  at  Wheeling.  They  were  advised,  however, 
that  if  any  freight  was  offered  at  Benwood,  which  is  a 
regular  station  of  the  company,  they  could  not  decline 
it.  They  deny  that  the  works  constructed  by  them 
would  in  any  manner  obstruct  the  navigation  of  the 
river;  and  if  it  did,  they  insist  that  the  plaintift  has  no 
rights  to  raise  such  a  question  in  this  form  of  proceed- 
ing: And  they  demur  to  so  much  of  the  bill  as  relates 
to  this  subject. 

The  answer  further  denies  that  there  was  any  specific 
agreement  between  them  and  the  Central  Ohio  Rail 
Road  Company  as  to  said  works  or  ferry  boat.  There 
w^as  simply  a  concert  of  action  to  subserve  the  mutual 
convenience  of  both  parties;  nor  had  the  Baltimore 
and  Ohio  Rail  Road  Company  any  interest  in  the  ferry 
boat  referred  to.  But  if  such  had  been  the  case,  they 
had  a  right  to  enter  into  such  an  agreement  or  arrange- 
ment as  charged  in  the  bill. 

The  answer  further  denies  that  the  expenditures 
were  unnecessary,  wasteful  or  illegal.  It  admits  the 
loan  to  the  Central  Ohio  rail  road  of  four  hundred 
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thousand  dollars,  as  charged  in  the  bill,  but  denies     1855. 
that  the  transaction  was  illegal  or  injudicious;   and    xerm.'^ 

whatever  might  be  its  true   character,  it  was  not  a 

proper  subject  of  enquiry  in  this  cause;  and  this  part    ^^^ 
of  the  bill  is  demurred  to.     They  say  that  this  loan  and  Ohio 
was  in  no  manner  connected  with  the  connection  at    *  y. 
Benwood ;  and  that  these  bonds,  whether  properly  or  ^^y  ^^ 
improperly   loaned,  as  above   mentioned,   have   long     ing. 
siuce  been  transferred  to  said  Central  Ohio  Rail  Road 
Company,  and  are  therefore  alike  beyond  the  control 
of  the  respondents  and  the  court. 

They  deny  that  they  have  in  any  manner  interfered 
to  injure  or  affect  the  proper  rights  and  interests  of 
the  plaintiff,  in  yielding  to  the  necessity  arising  trora 
no  act  of  theirs,  of  forming  the  proposed  connection 
with  the  Central  Ohio  rail  road  at  Benwood;  a  right 
which  they  are  advised  properly  belongs  to  them,  and 
which  *a  due  regard  to  the  interests  of  those  whom 
they  represent  required  them  to  exercise. 

The  answer  was  not  sworn  to,  but  was  under  the 
corporate  seal  of  the  company.  To  this  answer  the 
plaintiff  filed  numerous  exceptions  for  the  failure  to 
respond  to  special  allegations  in  the  bill.  The  cause 
was,  on  the  motion  of  the  defendant,  set  for  hearing 
on  the  bill  and  answer.  And  on<  motion  of  the  plain- 
tiff, the  exceptions  were  set  down  for  hearing  and 
argument  at  the  next  term.  And  the  cause  was  Bet 
for  hearing  as  to  the  Central  Ohio  Rail  Road  Company. 

At  the  May  term  of  the  court  for  Marshall  county, 
the  plaintiff  moved  the  court  for  a  fine  and  sequestra- 
tion, for  the  contempt  of  the  company  in  willfully 
disobeying  the  order  of  injunction  made  in  the  cause; 
and  a  rule  was  made  upon  the  company  to  show  cause 
against  it  upon  a  certain  day  in  the  term. 

Upon  the  hearing  of  the  rule,  a  number  of  aflidavits 
and  depositions  in  relation  to  the  action  of  the  Balti- 
more and  Ohio  Company  were  read,  which  satisfied 
Vol.  XIII — 7 
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1856.     the  court  that  the  injunction  ha<l  been  violated  by  the 

^^^^  company.     But  whilst  it  held  that  there  had  been  a 

violation  of  the  injunction,  yet  being  of  opinion  that 

«?™     it  was  not  committed  with  a  willful  intent  to  disobey 
more  ^  ^ 

and  Ohio  the  order  of  the  court,  the  rule  Wiis  discharged  upon 
V.       the  payment  of  the  costs  thereof  by  the  Baltimore  and 

wif  °f   ^^'^  1^^^  Road  Company.     And  the  court  then   pro- 
ing.      ceeded  to  explain  in  its  order  what  action  by  the  com- 
pany would  be  a  violation  of  the  injunction. 

On  the  12th  of  May  1855,  the  Baltimore  and  Ohio 
Kail  Road  Company  gave  notice  to  the  city  of  Wheel- 
ing that  on  the  5th  of  June  the  company  would  move 
the  judge  in  vacation  for  a  dissolution  of  the  injunc- 
tion. And  on  that  day  the  parties  appeared  before  the 
judge,  when  the  counsel  of  the  company  moved  tor 
the  dissolution  of  the  injunction,  as  well  upon  the 
ground  that  the  said  order  of  injunction  had  been  irn- 
providently  awarded,  as  upon  the  cause  as  il  then 
stood:  And  thereupon  the  plaintift*  ottered  the  affida- 
vit of  its  counsel,  and  objected  to  the  said  motion  and 
to  the  determination  thereof,  until  a  sufticient  answer 
should  be  filed  by  the  defendant;  and  also  by  the 
other  defendant,  the  Central  Ohio  Rail  Road  Com- 
pany: And  also  objected,  that  the  Baltimore  and  Ohio 
Rail  Road  Company  was  not  entitled  to  move  for  such 
dissolution  ui)on  its  answer  theretofore  filed,  because 
it  was  not  verified  by  aflidavit.  And  the  said  matters 
being  argued,  upon  consideration  thereof  the  judge 
overruled  the  motion  to  dissolve,  and  ordered  that  the 
injunction  be  continued  until  further  order  or  decree. 
And  the  clerk  of  the  Circuit  court  of  Marshall  was 
directed  to  enter  the  certificate  of  the  judge's  order 
among  the  records  of  said  court. 

The  aflidavit  of  the  counsel  stated  that  he  had  en- 
deavored, by  such  means  as  occurred  to  him  to  be 
legal  and  effective,  to  mature  the  cause  as  well  against 
the  Central  Ohio  Rail  Road  Company  as  the  other  de- 
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fendant,  and  to  obtain  the  answer  of  that  company ;     1855. 
and  that  he  considered  it  material  for  the  interests  of   Term?'^ 


his  client  that  the  Central  Ohio  Rail  Road  Company ; — 

should  appear  and  ansvver.the   bill.      And   he  stated    ^J^e 
that  almost  continually  since  the  said  injunction  was  oxid  Ohio 
issued,  he  had  been  engaged  in  different  courts,  so  that    '  v. 
he  had  been  unable  to  collect  and  take  the  testimony  ^r^^^f. 
which  h^  considered  material  for  the  complainant  in      ing. 
the  cause. 

Beside  a  mass  of  documentary  evidence,  and  the 
affidavits  and  depositions  taken  upon  the  proceeding 
for  contempt,  the  examinations  of  the  president  of  the 
Baltimore  and  Ohio  Rail  Road  Company  and  of  one 
other  of  its  officers,  taken  upon  interrogatories,  were 
filed  in  the  cause.  The  evidence  is  sufficiently  stated 
by  Judge  Moncurb  in  his  opinion. 

The  judge  having  refused  to  dissolve  the  injunction, 
the  Baltimore  and  Ohio  Rail  Road  Company  applied 
to  this  court  for  an  appeal,  both  from  the  order  in  the 
proceeding  for  contempt  and  from  that  refusing  to  dis- 
solve the  injunction ;  which  was  allowed. 

A.  Hunter y  Patton  and  Robimoi)^  for  the  appellant, 
insisted : 

1st.  That  it  was  not  competent  for  Wheeling  to 
raise  the  question  whether  the  navigation  of  the  Ohio 
river  was  injured  by  the  construction  of  the  embank- 
ment and  pier  to  low  water  mark,  by  the  Baltimore 
and  Ohio  Rail  Road  Company.  That  is  a  question,  as 
they  insisted,  which  can  only  be  raised  by  the  state  in 
a  proper  proceeding  for  the  purpose.  They  referred 
to  Beveridge  v.  Lacey^  3  Rand.  63 ;  O'Brien  v.  Nonvich, 
f  Worcester  R.  R.  Co.  17  Conn.  R.  372 ;  Gty  of  George- 
town  V.  Alexandria  Canal  Co.  12  Peters'  R.  91;  Bige- 
low  V.  Hartford  Bridge  Co.  14  Conn.  R.  565 ;  Coming 
V.  Lowerre^  6  John.  Ch.  R.  439 ;  Orowder  v.  Tinkler, 
19  Ves.  R.  617;  Dimes  v.  Petleg,  69  Eng.  C.  L.  R.  276. 
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1855.    And  they  insisted,  that  in  fact  there  was  no  obstruction 

T^em^^  to  the  navigation. 
2d.   That  it  was   not  a  case  in  which  the  city  of 

^ore    Wheeling,  as  a  stockholder,  had  a  right  to  come  into 

and  Ohio  equity   to   enjoin  the  expenditure  of  money  in  con- 

y      '  structing  the  works  at  Benwood,  or  the  loan  of  the 

^ty  of  bouds  to  the  Central  Ohio  Rail  Road  Company.  That 
ing.  the  loan  was  not  made  to  enable  that  company  to 
construct  its  works  at  Bellair,  opposite  Benwood,  with 
a  view  to  the  connection  of  the  two  roads,  but  to 
enable  the  company  to  reach  the  river :  and  that  the 
expenditure  of  money  in  forming  the  connection  was 
essential  to  the  prosperity  of  the  Baltimore  and  Ohio 
Rail  Road  Company ;  and  the  policy  of  that  connec- 
tion, if  the  company  was  authorized  to  make  it,  no 
stockholder  of  the  company,  looking  to  his  interest  as 
a  stockholder,  could  for  a  moment  doubt.  That  in 
fact  the  city  of  Wheeling  was  endeavoring  to  use  its 
character  of  a  stockholder  to  sustain  what  it  deemed 
its  interests  as  a  city.  That  the  only  ground  on  which 
a  stockholder  can  come  into  equity  in  such  a  case  is, 
where  the  company  is  about  to  apply  its  effects  to  an 
illegal  purpose;  and  then  the  power  will  be» exercised 
with  great  caution^  and  only  where  the  damage  would 
be  irreparable.  Ffooks  v.  London  and  Southwestern  BaU- 
way  Cb.  19  Eng.  Law  &  Equ.  R.  7;  Graham  v.  Birken- 
head ^  a  Co.  6  Eng.  L.  &  Equ.  R.  132. 

3d.  That  an  appeal  lies  from  an  order  in  vacation 
refusing  to  dissolve  an  injunction.  That  this  was  so 
formerly;  Loniax  v.  Picot,  2  Rand.  247;  laUey  v. 
Tt/ree,  2  Rob.  R.  500 ;  and  that  the  Code  of  1849  was 
still  more  explicit.  Code,  ch.  182,  §  2,  p.  682;  Penn  v. 
Whiteheads,  12  Gratt.  74. 

4th.  That  under  the  act  of  March  6th,  1847,  which 
expressly  subjected  the  Baltimore  and  Ohio  Rail  Road 
Company  to  the  provisions  of  the  general  rail  road 
law,  Code,  ch.  61,  §  1,  p.  316,  that  company  had  the 
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power  to  construct  the  branch  road  at  Benwood ;  and     1855. 
that  instead  of  there  being  any  provison  in  the  act    xerm 

which,  either  in  its  terms  or  by  implication,  forbade  • 

the  company  to  connect  with  other  roads  elsewhere    ^^^ 
than  at  Wheeling,  its  provisions  plainly  showed  that  and  Ohio 
such  a  power  was  understood  to  exist  as  to  any  point    '  v\ 
between  Grave  creek  and  Wheeling.     And  the  act  S^^f 
also  showed  that  instead  of  securing  to  Wheeling  the      ing. 
benefit  of  the  terminus  of  the  road,  by  forbidding  the 
connection  with  other  roads  elsewhere  than  at  Wheel-    » 
ing,  that  act  provided  other  means  for  eftecting  this 
object.     They  referred  to  §  4  of  the  act,  to  show  that 
it  recognized  the  existence  of  the  power  to  make  a 
branch   of   the   road;    §  2,   to   show  what   were  the 
means  relied  on  to  give  to  Wheeling  the  benefit  of 
the  terminus;  and  to  §6,  to  show  that  the  company 
is  also  protected.     They  further  denied  that  the  bene- 
fits of  the  terminus  of  the  road  contemplated  by  the 
statute   were  such  as   were   claimed   by   the  city  of 
Wheeling.     They  also  referred, to. the  previous  and 
subsequent  legislation. oi*  \h(i  Htattv  qf.  Virgima  afid  to 
the  previous  action  of  the  company,  to  show  what  was 
the  true  meaning  of  'dif;  act  of  Marrh  6th,  iMT. 

5th.  That  the  agreement  between  the  city  of 
Wheeling  and  the  company  did  not  give  the  city  any 
greater  rights  as  to  the  benefits  of  the  western  ter- 
minus, than  was  conferred  by  the  act  of  March  6th, 
1847.  And  they  further  insisted  that  the  agreement 
was  so  indefinite  and  uncertain  in  its  terms  that  a 
court  of  equity  would  not  enforce  a  specific  execution 
of  it.  They  referred  to  James  v.  Cochrane,  7  Welsh. 
Hurlst.  &  Gord.  170;  A$pdi7i  v.  Austin,  48  Eng.  C.  L. 
R.  671;  Diom  v.  Sayles,  Id.  685;  Kemble  v.  Kean, 
6  Simons  R.  333,  9  Cond.  Eng.  Ch.  R.  296;  Kimherki/ 
v.  Jennings,  Id.  340,  Id.  300  ;  Baldwin  v.  Society  for  the 
Diffusion  of  Useful  Knowledge,  9  Id.  393,  16  Id.  394 ;  2 
Eden  on  Inj.  365,  tiote. 
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1855.         6th.    That  the  judgment  upon  the  proceeding  for 
TeroL^  contempt  was  erroneous,  because  the  original  order  of 


injunction   was   improper.     Ben  wood   was   a   regular 

^ore     ^^^i^">   ^t   which   the   company    was   bound  by  law 

and  Ohio  under  a  penalty  to  receive  all  passengers  and  freight 

v\       that  were  offered.     Drewry  v.    7  haoker^  3  Swanst.  R. 

^tyof    546;  2  Eden  on  In j.  363. 
Wheel-  '  '^ 

ing. 

RasseUj  for  the  appellee,  insisted : 

1st.  That  the  appeal  ought  not  to  have  been  allowed 
from  the  judgment  in  the  proceeding  for  contempt, 
because  it  was  not  an  order  in  the  cause,  but  a  judg- 
ment in  a  criminal  proceeding  at  the  suit  of  the  com- 
monwealth. And  the  judgment  was  correct.  3  Eng. 
Law  and  Equ.  R.  263;  Og(kn  v.  Gibbons^  4  John.  Ch. 
R.  174. 

2d.  That  no  appeal  lies  from  a  refusal  of  the  judge 
in  vacation  to  dissolve  the  injunction.  And  in  this 
case  the  order  of  the  judge  does  not  adjudge  the 
principletj  pf.,th(^  gause,  and  therefore  no  appeal  lies. 
CodVelj.  JH2.'  i,i,  p,  682.  ..At  Jeast  only  the  bill  can 
be  regarded  oq  th^.  appeal,  .because  the  order  adjudi- 
catcd/tlve^pHpcipl^d  puly,  if  at  yll,  by  affirming  that 
the  bill  conlains  sufficient  eciuity. 

3d.  That  the  city  of  Wheeling,  as  a  stockholder  in 
the  company,  had  a  right  to  come  into  equity*  to  en- 
join the  execution  of  the  illegal  contract  between  the 
Baltimore  and  Ohio  Rail  Road  Company  and  the  Cen- 
tral Ohio  Company  for  making  the  connection  at  Ben- 
wood  ;  and  also  to  enjoin  the  Baltimore  and  Ohio 
Company  from  constructing  a  work  or  expending 
money  not  authorized  by  its  charter:  And  of  this 
character,  he  insisted,  was  the  building  a  pier  in  the 
bed  of  the  river;  the  transportation  of  freight  and 
passengers  to  and  from  the  state  of  Ohio  by  ferriage, 
&c. ;  and  the  loan  to  the  Central  Ohio  Rail  Road  Com- 
pany,    lie  referred  to  Beman  v.  lifffford,  6  Eng.  Law 
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k  Equ.  R.  106 ;    Winch,  v.  Birkenhead^  Lane.  ^  Chesh.     1855. 
June.  Railway  Co.  13  Id.  506;   Code,  ch,  62,  §  3,  p.  ^^^ 

326;   Diynmett  v.  Eskridge,  6  Munf;  308,  311;  Inhabit — 

iants  of  Springfield  v.  Connecticut  River  R.  R.  Co.  4  Gush.    ^^^" 
R.  63 ;  Rex  v.  Traford,  20  Eng.  C.  L.  R.  498 ;  Trafford  ^nd  Ohio 
V.   The  King,  21 -Id.  272;   Rex  v.  Ward,  31  Id.  92;^"^v.^" 
Peaveg  v.  Calais  R.  R.  Co.  30  Maine  R.  498.     To  show  ^^^^^l 
the  rule  in  constrning  the  powers  of  corporations,  he      ing. 
referred  to  State  of  Ohio  v.  Granville  Alexandria  Soc. 
11  Ohio  R.  1,  12;  State  of  Ohio  v.  Washington  Social 
Library  Co.  Id.  96 ;   Moorehead  v.  Little  Miami  R.  R. 
Co.  17  Id.  340;   People  v.  Utica  Ins.  Co.  15  John.  R. 
358,  381 ;  New   York  Fire  Ins.   Co.  v.  Ely,  2  Cow.  R. 
699;  Beaty  v.  Knoiders  lessee,  4  F^eter^'  R.  152;  Simp- 
son  V.  Denison,  13.  Eng.  Law  &  Equ.  R.  359;  and  New 
York  ^  Sharon  Canal  Co.  v.  Fulton  Bank,  7  Wend.  R. 
412;  and  insisted  that  according  to  the  principle  estab- 
lished in  these  cases,  the  contract  between  the  two  rail 
road  companies,  establishing  between  them  a  partner- 
ship in  transporting  from  one  state  to  another,  &c.  was 
unauthorized  bv  the  charter  of  the  Baltimore  and  Ohio 
Rail   Road   Company.      Middle  Bridge   Corporation  v. 
Marks,  26  Maine  R.  826. 

4th.  That  the  acts  enjoined  were  illegal,  because 
they  were  in  conflict  with  the  provisions  of  the  com- 
pany's charter  intended  to  secure  to  Wheeling  the 
benefit  of  the  Western  terminus  of  the  road.  And 
that  Wheeling  would  be  entitled  to  enforce  these  pro- 
visions by  injunction,  even  if  she  had  no  contract  with 
the  company.  Blakeniore  v.  Glamorganshire  Canal  Nav. 
6  Cond.  Eng.  Ch.  R.  544 ;  Coats  v.  Clarence  Railway 
Co.  1  Russ.  &  Mylne  181,  4  Cond.  Eng.  Ch.  R.  378 ; 
Lirlngston  v.  Van  Ingen,  9  John.  R.  507,  585.  But 
that  if  this  were  otherwise,  the  law,  he  insisted,  was 
incorporated  in  the  contract  between  Wheeling  and 
the  company,  and  she  might  sue  to  enforce  the  provi- 
sions of  the  law  as  part*  of  her  contract.     And  to  aid 
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1855.    in  the  construction  of  both,  he  gave  a  history  of  the 
^^^ /  transaction  between  the  parties,  and  of  the  legislation 


Balti- 


of  the  state  on  the  same  subject ;  and  also  a  statement 

more    ^^  extrinsic  circumstances  existing  at  the  date  of  the 

and  Ohio  charter  and  the  contract,  and  having  relation  thereto. 
R  R   Co  . 

y\     '     5th.  To  show  that  the  paper  on  which  he  relied  was 

^^  ^^  an  agreement  binding  on  the  company,  he  referred  to 
ing.  Shepherd's  Touchstone  162;  Foster  v.  Mapes^  1  Leo- 
nard's R.  324;  Hill  v.  Carr,  1  Ch.  Cas.  294;  HaUis  v. 
Carr^  2  Mod.  R.  86 ;  Rigly  v.  Great  Western  Railway 
Co.  14  Mees.  &  Welsh.  811 ;  Easterly  v.  Sampson^  19 
Eng.  C.  L.  R.  188,  17  Id.  431;  SaHoun  v.  Houston,  8  Id. 
368 :  Chesapeake  Sr  Ohio  Canal  Co,  v.  Baltimore  ^  Ohijo 
Rail  Road  Co.  4  Gill  &  John.  1,  129;  Nat^by  v.  Forsyth, 
3  Gratt.  308;  Seddon  v.  Senate,  13  East's  R.  63;  I>uke 
of  St.  Alhans  v.  Ellis,  16  Id.  352. 

6th.  He  insisted,  that  as  by  the  charter  of  the  com- 
pany, Wheeling  was  entitled  to  the  benefits  of  the 
western  terminus  of  the  road,  the  company  could  not, 
unless  specially  authorized,  do  any  act  to  defeat  that 
benefit,  although  the  act  be  ot  a  class  w^hich  was  law^- 
ful  for  such  corporations  generally.  Nor  could  the 
enumeration  of  particular  means  for  securing  that  ob- 
ject absolve  the  company  from  the  duty  of  abstaining 
from  all  eiibrts  to  defeat  the  object  by  the  exercise  of 
mere  general  franchises;  especially  when  its  charter 
ex[)licitly  confers  these  general  powers  only,  "  80  far 
as  properly  applicable."  Nothing  less  than  an  express 
grant  of  power  to  do  the  very  act  in  the  very  ea^e 
could  justify  acts  opposed  to  the  general  purpose.  He 
referred  to  Angel  &  Ames  on  Corporations,  p.  84,  96; 
2  Kent's  Com.  298 ;  People  v.  Utiea  Ins,  Co.  15  John. 
R.  358,  380 ;  London  ^  Brighton  R.  R.  Co.  v.  Cooper, 
2  Eng.  Railr.  k  Can.  Cas.  229 ;  Blakernore  v.  Glamor- 
ganshire Canal  Nav.  6  Cond.  Eng.  Ch.  R.  544.  That 
this  was  so  under  the  charter;  und  that  the  agreement 
by  the  company  "to  secure  to   Wheeling  the  practical 
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benefits  of  the  terminus,"  rendered  it  only  still  more     1855. 
obligatory  upon  the  company  to  abstain  from  every  act    xerm^'^ 

which  could  defeat  that  object.     That  agreement,  in- 

terpreted  in  good  faitli,  signified  to  Wheeling  that  the    ^^^e 
company  would  so  exercise  its  powers  and  privileges,  and  Ohio 
under  the  law,  as  to  secure  to  her  these  practical  bene-    '  y. 
fits  as  tar  as  it  lawfully  could.     Or  at  the  very  least,  ^^^  ^^ 
that  it  would  not  voluntarily  exercise  or  abuse  those      ing. 
powers  so  as  to  defeat  her  just  expectations  as  to  these 
benefits,  unless  obliged  by  law  to  do  so. 

MoNCURB,  J.  Before  the  merits  of  this  case  are  con- 
sidered, it  is  necessary  to  dispose  of  several  preliminary 
questions. 

1.  As  to  the  order  of  the  Circuit  court  in  the  pro- 
ceeding for  contempt.  It  is  not  an  interlocutory  order 
made  in  the  cause;  much  less  an  order  adjudicating 
the  principles  of  the  cause.  A  contempt  of  court  is  in 
the  nature  of  a  criminal  oftense;  and  the  proceeding 
for  its  punishment  is  in  the  nature  of  a  criminal  pro- 
ceeding. The  judgment  in  such  a  proceeding  can  be 
reviewed,  by  a  superior  tribunal,  only  by  writ  of  error, 
and  not  always  in  that  way.  Code,  p.  682,  ch.  182, 
§2;  p.  737,  ch.  194,  §24,  25,  26  and  27;  and  p.  779, 
ch.  209,  §1  and  4.  This  appeal,  so  tar  as  it  is  from 
that  order,  must  therefore  be  dismissed. 

2.  As  to  the  objection  that  no  appeal  lies  from  the 
other  order;  it  being  a  mere  refusal  of  the  judge  in 
vacation  to  dissolve  the  injunction,  and  not  an  order 
adjudicating  the  principles  of  the  cause.  There  seems 
to  be  no  substantial  diflference  between  the  provision 
on  this  subject  in  the  Code,  p.  682,  ch.  182,  §  2,  and 
the  law  as  it  existed  when  the  Code  took  efiect.  In 
Lomax  v.  Jfco^,  2  Rand.  247,  it  was  decided  that  an 
order  overruling  a  motion  to  dissolve  an  injunction 
might  come  within  the  terms  of  the  law  allowing  ap- 
peals from  interlocutory  orders,  and  within  the  mis- 

VoL.  XIII — 8 
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1855.    chief  intended   to  be   remedied  by   that  law.      The 
Ter^*^  appeal  in  that  caae  was  from  such  an  order,  and  the 


court  entertained  jurisdiction  of  it.     In  Talley  v.  Tyree^ 

^iVl     2  Kob.  R^  500,  it  was  held,  in  accordance  with  Lomax 
more  '  ' 

and  Ohio  v.  Jfco^  that  an  appeal  lies  to  this  court  from  an  order 
*  V.     *  of  a  Circuit  court  overruling  a  motion  to  dissolve  an 

^^7^,^  injunction  which  was  improvidently  granted.  The 
inj?.  law  under  which  those  two  cases  were  decided  being 
the  same  in  effect  with  the  provision  on  the  subject  in 
the  Code,  they  maintain  the  right  of  appeal  from  the 
order  in  this  case.  That  order  adjudicated  the  prin- 
ciples of  the  cause,  if  any  order  overruling  a  motion 
to  dissolve  an  injunction  can  have  that  eftect.  The 
court,  for  good  cause  shown,  may  refuse  to  dissolve  an 
injunction  and  continue  it  to  the  hearing,  without 
adjudicating  the  principles  of  the  cause;  in  which 
case  of  course  no  appeal  would  lie  from  the  order. 
And  even  when  the  principles  of  the  cause  are  adju- 
dicated by  the  order,  an  appeal  may  be  refused,  if  the 
court  or  judge  to  whom  the  petition  therefor  is  pre- 
sented deems  it  most  proper  that  the  cause  should  be 
proceeded  in  farther  in  the  court  below  before  an 
appeal  is  allowed  therein.  Code,  p.  684,  ch.  182,  §  10. 
Or  if  an  appeal  is  allowed  in  such  a  case,  it  may  be 
dismissed  as  having  been  prematurely  allowed,  if  the 
court  deems  it  most  proper  that  the  cause  should  be 
farther  proceeded  in  as  aforesaid.  The  order  for  the 
injunction  in  this  case  was  made  by  the  judge  in  vaca- 
tion on  the  22d  of  November  1854.  It  was  made  on 
due  notice  of  the  motion  therefor  to  the  Baltimore 
and  Ohio  Rail  Road  Company,  and  after  hearing  the 
argument  of  the  counsel  of  both  parties.  The  reasons 
of  the  judge  for  making  the  order  were  given  at 
length,  in  writing,  from  which  it  appears  that  he  then 
fully  considered  the  principles  of  the  cause  as  they 
appeared  in  the  bill  and  exhibits.  The  injunction  was 
not  perfected  by  the  execution  of  process  until  March 
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1855.    The  appellants  liled  their  answer  on  the  30th     1855. 
of  April,  and  on  the  12th  of  May  gave  notice  to  the  ^Twm^' 

appellee  of  a  motion  to  dissolve,  to  be  made  to  the  

judge  in  vacation  on  the  5th  day  of  June  next  follow-  ^^^ 
ing.  On  that  day  the  parties  appeared  by  counsel  and  Ohio 
before  the  judge,  and  the  motion  was  accordingly  *  v\ 
made.  It  was  made  as  well  upon  the  distinct  ground  ^^y  ^^ 
that  the  injunction  had  been  improvidently  awarded,  ing. 
as  upon  the  cause  as  it  then  stood.  The  appellee  ob- 
jected to  the  motion,  and  to  the  determination  thereof, 
on  the  grounds,  1,  that  the  Central  Ohio  Rail  Road 
Company  ha<l  not  filed  an  answer;  2,  that  exceptions 
had  been  taken  to  the  sufficiency  of  the  answer  of  the 
appellants,  which  were  still  pending  and  undeter- 
mined; and  3,  that  that  answer  was  not  verified  by 
affidavit.  The  said  matters  being  argued  by  counsel 
and  considered  by  the  judge,  he  (for  the  reasons  given 
at  the  hearing  of  the  motion  for  the  injunction,  and 
filed  with  the  order  refusing  to  dissolve  it,  and  upon 
the  authority  of  certain  cases  referred  to,)  overruled 
the  motion  to  dissolve,  and  directed  the  order  of  in- 
junction to  be  continued  until  further  order  or  decree. 
Both  parties  had  taken  depositions  to  sustain  their 
respective  allegations  in  the  bill  and  answer;  and 
those  depositions  formed  part  of  the  cause  as  it  stood 
when  the  motion  to  dissolve  was  made.  The  refusal 
of  the  judge  to  dissolve  the  injunction  adjudicated 
the  principles  to  this  extent,  that  the  injunction  had 
not  been  improvidently  awarded,  and  that  as  the  cause 
then  stood  it  ought  still  to  be  continued.  It  is  there- 
fore such  an  order  as  may  be  appealed  from.  And  it 
does  not  seem  most  proper  that  the  cause  should  be 
proceeded  in  farther  in  the  court  below,  before  an 
appeal  is  allowed  therein.  The  parties  had  ample 
time  Uy  prepare,  and  it  seems  did  fully  prepare,  the 
cause  for  the  decision  of  its  principles.  It  is  not  pro- 
bable that   any   other  fact  will   be   brought    into   it 
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1855.     which   can   at  all   affect  them.     It  is  mainly,  if  not 
Terirf*^  entirely,  an  injunction  cause,  in  which  the  most  suni- 


mary  proceedings  compatible  with  its  direct  decision 

more     ^^^^  ^^  ^^  proper.     Irreparable  mischief  may  be  done, 

and  Ohio  not  only  by  denying,  but  also  by  granting  and  refusing 

V.       ^^^  dissolve  an  injunction.     The  legislature   has   pro- 

w^^  ^]  vided  the  most  summary  means  of  relief  in  both  cases, 
ing.  and  has  authorized  an  application  to  a  judge  in  vaca- 
tion, not  only  to  grant,  but  to  dissolve  an  injunction. 
An  order  refusing  to  dissolve  an  injunction  seems, 
therefore,  to  be  peculiarly  within  the  meaning  and 
object  of  the  law  authorizing  appeals  from  interlocu- 
tory orders  adjudicating  the  principles  of  a  cause. 
That  the  order  in  this  case  was  made  in  vacation  can 
make  no  difference.  It  is  an  interlocutory  order  made 
by  authority  of  law  in  the  cause,  and  comes  within 
the  letter  as  well  as  the  spirit  of  the  law  in  regard  to 
appeals.  In  Pemt  v.  Whiteheads,  12  Gratt.  74,  this 
court  entertained  jurisdiction  of  an  appeal  from  such 
an  orde/,  and  affirmed  it  so  far  as  it  overruled  the 
motion  to  dissolve,  but  reversed  it  in  other  respectfl. 
That  case  at  least  shows  that  it  is  no  objection  to  the 
appeal  in  this  case  that  the  order  appealed  from  was 
made  in  vacation. 

8.  As  to  the  objection  that  the  Central  Ohio  Rail 
Road  Company  had  not  filed  an  answer.  It  is  a  gene- 
ral rule  that  an  injunction,  properly  granted,  will  not 
be  dissolved  until  all  the  defendants  have  answered. 
But  to  this  rule  there  are  many  exceptions.  2  Rob. 
Pr.  242;  Adams'  Equity  196,  and  note  1.  It  may  be 
<lis8olved  upon  the  answer  of  one  or  more  defendants 
within  whose  knowledge  the  facts  charged  especially 
or  exclusively  lie,  or  upon  whom  the  gravamen  of  the 
charge  rests;  and  this,  too,  where  all  the  defendants 
are  implicated  in  the  same  charge,  and  the  answer  of 
all  can  and  ought  to  come  in,  if  the  plaintitt  has  not 
taken  the  requisite  steps,  with  reasonable  diligence,  to 
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expedite  his  cause.     See  the  cases  cited  ini  the  note  to     1856. 
Adams,  above  referred  to.     lu  this  case  the  appellee    xerm. 


cannot  be  charged  with  any  want  of  diligence  in  ex- ; — 

pediting  the  cause.     But  the  Centi-al  Ohio  Eail  Road    ^^^J 
Company  is  a  foreign  corporation,  and  cannot  be  com- and  Ohio 
pelled  to   file   an   answer.     An   opportunity  will   be    '  y. 
afforded  to  the  plaintiff,  in  a  proper  case,  to  enforce  an   ^^^|^. 
answer  from  all  the  defendants,  before  a  motion  will     ing. 
be  heard  to  dissolve  an  injunction  properly  granted; 
but  there  can  be  no  reason  for  affording  such  an  oppor- 
tunity as  to  defendants  who  are  out  of  the  jurisdiction 
of  the  court,   and   cannot  be   compelled   to   answer. 
Again,  the   answer  of  the   Central   Ohio  Rail  Road 
Company  is  not  required  for  the  purpose  of  discovery. 
None  of  the  officers  or  members  of  the  corporation  are 
made  defendants,  as  might  have  been  done  for  that 
purpose;  and  it  is  not  perceived  what  effect  an  answer 
from  that  company  could  have  upon  the  right  of  the 
appellants  to  have  the  injunction   dissolved.     Where  a 
discovery  is  required  of  a  defendant  who  may  be  com- 
pelled to  make  it,  the  answer,  though  it  may  not  be 
evidence  against  a  codefendant,  may  yet  properly  have 
some  effect  in  preventing  or  postponing  a  dissolution 
of  the  injunction. 

4.  As  to  the  objection  that  the  appellants'  answer 
was  insufficient.  This  objection  is  answered  by  the 
rule  that  upon  u  motion  to  dissolve  an  injunction  on 
bill  and  answer,  the  facts  alleged  in  the  bill  and  not 
denied  by  the  answer,  are  taken  to  be  true ;  which  is 
the  most  that  the  appellee  could  obtain  from  a  full 
answer.  None  of  the  officers  or  members  of  the  Bal- 
timore and  Ohio  Rail  Road  Company  are  made  defen- 
dants, as  they  might  have  been,  for  the  purpose  of 
discovery.  But  the  president  of  the  company  was 
examined  as  a  witness,  and  answered  all  the  interroga- 
tories propounded  to  him  by  the  appellee. 

5.  As  to  the  objection  that  the  appellants'  answer 
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1855.     was  not  verified  by  affidavit.     A  corporation  cannot  be 
Term^'^  sworn,  and  therefore  must  put  in  its  answer,  under  its 


Balti- 


common   seal   only.      Story's   Eq.   PI.   §  235.     K  the 

more     pl^iiitiff   wishes   to   bave   a   sworn   answer,    he   must 

and  Ohio  make  some  of  the  officers  or  members  of  the  corpora- 
R  R    Co    .  .  '  .  . 

v\       ti^^^  parties.     The  answer  of  a  corporation  not  being 

Cit>'  of    verified  bv  affidavit,  is  no  evidence  for  the  defendant, 
Wheel-  ^  ,  , 

ing.      though  responsive  to  the  bill.     But  it  at  last  has  the 

eflTect  of  putting  the  allegation  to  which  it  responds  in 
issue,  and  of  imposing  on  the  plaintiff  the  burden  of 
proving  it.  This  is,  undoubtedly,  its  effect  on  the 
hearing  of  the  cause;  and  it  is  not  perceived  why  the 
same  effect  does  not  exist  on  a  motion  to  dissolve. 
That  it  does,  was  decided  by  Judge  Washington  in 
Haight  v.  Proprietors  of  Morris  Aqueduct^  4  Wash.  C. 
C.  R.  601.  The  case  of  Fulton  Bank  v.  New  York  ^ 
Sharon  Canal  Company y  1  Paige's  ,R.  311,  seems  to  be 
contra.  But  the  circumstances  in  that  case  were  pe- 
culiar. The  case  of  the  Union  Bank  of  Georgetown  v. 
Geary y  5  Peters'  R.  99,  tends  to  sustain  the  case  iu 
4  Wash,  supra.  The  difficulty  in  that  case  was  in  not 
giving  to  the  answer  of  a  corporation,  under  its  com- 
mon seal,  the  same  effect  as  to  the  sworn  answer  of 
an  individual.  But  the  court  inclined  to  adopt  it  as  a 
general  rule,  that  an  answer  not  under  oath  is  to  be 
considered  merely  as  a  denial  of  the  allegations  in  the 
bill,  analogous  to  the  general  issue  at  law,  so  as  to 
put  the  complainant  to  the  proof  of  such  allegation. 
Even  if  it  would  have  been  improper  to  have  dissolved 
the  injunction  in  this  case  on  the  bill  and  answer  only, 
it  might  still  have  been  proper  to  have  done  so  in  the 
condition  in  which  the  case  stood  when  the  motion 
was  made. 

It  may  be  remarked,  in  reference  to  all  of  the  three 
last  mentioned  objections,  that  whether  they  are  well  or 
ill  founded,  it  was  error  to  refuse  to  dissolve  the  in- 
junction if  it  was  improvidently  awarded. 
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Having  disposed  of  all  the  preliminary  questions,  I     1855. 
will  proceed  to  consider  whether,  on  the  merits,  the    xerm^^ 


Balti- 
more 


motion  to  dissolve  the  injunction  was  properly  over- 
ruled. 
Wheeliue  claims   to   have  the  acts  complained  of  and  Ohio 

.  R  R   fJo 

enjoined,  because  they  are  in*  violation  of  her  rights ;    '  v. 
first,  under  the  act  of  March  6,  1847 ;  secondly,  under  ^^  9^ 
the  contract  of  July  6,  1847 ;  and,  thirdly,  as  a  stock-     ing. 
holder.     And, 

First:  Under  the  act  of  March  6,  1847. 

Wheeling  claims  that  under  this  act  the  benefits  of 
the  westera  terminus  of  the  Baltimore  and  Ohio  rail 
road  are  secured  to  her ;  that  the  appellants  had  no 
power  to  do,  or  were  bound  to  refrain  from  doing, 
any  thing  which  might  deprive  her  of  any  of  these 
benefits ;  and  that  the  acts  enjoined  would  have  that 
effect,  and  therefore  are  unlawful.  On  the  other  hand, 
the  appellants  contend  that  they  have  done  every 
thing  they  were  bound  to  do  to  secure  to  Wheeling 
the  benefits  of  the  western  terminus ;  that  their  inte- 
rest and  duty  required  them  to  connect  at  Benwood 
with  the  Central  Ohio  rail  road,  which  terminated  on 
the  opposite  side  of  the  river  at  Bellair;  that  they 
were  expressly  authorized  by  the  act  to  make  such  a 
connection ;  and  that  in  doing  the  acts  enjoined  they 
were  doing  no  more  than  was  necessary  to  enable 
them  to  effect  that  object.  Let  us  see  what  are  the 
relative  rights  of  the  parties.  And  to  enable  us  to  do 
80  we  must  look  to  the  act  itself,  and  as  far  as  may  be 
necessary,  to  the  preceding  acts  in  pari  materia^  and  to 
the  surrounding  facts. 

The  first  Virginia  act  on  the  subject  of  the  road, 
the  act  of  March  8,  1827,  which  re-enacted,  with 
modifications,  the  Maryland  charter  passed  in  the  pre- 
ceding month,  did  not  fix  any  definite  terminus,  but 
required  that  the  road  should  not  strike  the  Ohio 
lower  down  than  the  mouth  of  the  Little  Kanawha. 
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1855.  In  the  succeeding  year  an  act  was  passed  by  Pennsyl- 
Term!^  vania,  authorizing  the   company   to   make   the   road 

through  that  state,  on  condition  of  making  it,  or  a 

more     ^''^"^^h,  to   Pittsburg.     Under  the  acts  of  these  three 

and  Ohio  states,  the  company  had  a  broad  river  front,  as  they 

V,    ^*  call  it,  extending  from  Pittsburg  to  the  mouth  of  the 

Su^^f   Little  Kanawha,  in  which  to  select  a  terminus.      It 
Wheel- 
inj?.      seems   they   selected   two.  Wheeling  and   Pittsburg. 

But  the  time  limited  by  these  acts  expired,  leaving 
the  work  unfinished  beyond  Harpers  Ferry.  In  1836, 
1837  and  1838,  other  acts  were  passed  by  Virginia, 
assuming  that  Wheeling  was  to  be  the  terminus, 
authorizing  conditional  subscriptions  to  the  work  by 
Wheeling  and  the  state,  and  extending  the  period  of 
its  completion  to  1843.  But  this  period  also  expired, 
leaving  the  work  unfinished  beyond  Cumberland. 

Pennsylvania,  it  seems,  was  unwilling  to  renew  the 
permission  to  make  the  road  through  that  state,  except 
on  condition  of  making  Pittsburg  the  terminus ;  and 
the  company  could  get  to  the  Ohio  river  at  no  other 
point  but  by  passing  through  the  territory  of  Virginia, 
without  passing  through  that  of  Pennsylvania.  They 
accordingly  made  an  application  to  the  legislature  at 
the  session  of  1843-'44  for  the  privilege  of  extending 
their  road  to  the  Ohio,  without  restriction  as  to  termi- 
nus, except  that  it  should  be  north  of  the  mouth  of 
the  Little  Kanawha,  as  in  the  original  act  of  1827. 
"  This,  (in  the  language  of  the  learned  counsel  for 
Wheeling,)  was  the  opening  of  the  controversy  be- 
tween the  company  and  Wheeling."  The  application 
failed.  It  was  renewed  at  the  session  of  1844-'45, 
and  again  failed.  But  an  act  was  then  passed,  (Sees. 
Acts,  p.  69,)  the  first  section  of  which  authorized  the 
company  to  construct  their  road,  in  whole  or  in  part, 
through  the  territory  of  this  state,  "  so  as  to  terminate 
and  strike  the  Ohio  river  at  the  city  of  Weeling;" 
and  in  the  17th  section  it  was  declared  that  "  no  part 
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of  this  act  shall  be  so  construed  as  to  authorize  or  per-     1855. 
mit  the  said  company  to  construct  their  said  rail  road,    Term** 


or  any  branch  thereof,  to  any  point  on  the  Ohio  river 

below  the  said  citv  of  Wheelins:."     The  act  contained    ^fiii' 
*  ^  ^  more 

many  other  provisions  objectionable  to  the  company,  and  Ohio 
and  they   rejected   it.     In    1845~'46   another  act  was    *  y. 
passed,  repealing  some  of  the  objectionable  features  of  ^*y  ^.^ 
the  act  of  1844-'45,  but  leaving  the  provisions  as  to      ing. 
the  route  and  terminus  in  force.     Sess.  Acts,  p.  88. 
This  act  was  not  accepted.     At  the  next  session  of  the 
legislature,  the  act  of  March   6,   1847,   was  passed; 
which  was  accepted,  (after  the  contract  with  Wheeling 
of  July  6,  1847,  was  entered  into.)     The  terms  of  this 
act  and  the  relative  rights  of  the  parties  under  it,  are 
now  to  be  considered. 

The  first  section  authorizes  the  company  to  com- 
plete their  road  through  the  territory  of  the  state,  so 
as  to  pass  from  a  point  in  the  ravine  of  Buftalo  creek 
at  or  near  the  mouth  of  Piles'  fork  to  a  depot  to  be 
established  by  said  company  on  the  northern  side  of 
Wheeling  creek  in  the  city  of  Wheeling,  by  such 
route  as,  upon  minute  estimates,  &c.  shall  appear  to 
be  the  cheapest  upon  which  to  construct,  maintain  and 
work  said  road.  Provided  that  it  should  not  be  made 
to  enter  the  ravine  of  the  Ohio  river  at  any  point 
further  south  than  the  mouth  of  Fish  creek:  or  at  any 
point  further  south  than  Grave  creek,  if  Wheeling 
would  pay  the  excess  of  the  cost  of  the  latter  over  the 
former  route. 

The  second  section  is  in  these  words:  "That  to  se- 
cure to  the  said  city  of  Wheeling  the  benefit  of  the 
western  terminus,  all  parts  of  the  said  rail  road  be- 
tween the  Monongahela  river  and  said  terminus,  shall 
be  opened  for  the  transportation  of  freight  and  pas- 
sengers simultaneously ;  and  the  aggregate  charge  for 
toll  and  transportation,  upon  freight  and  passengers 
respectively,  shall  be  the  same  between  Baltimore  and 
Vol.  XIII — 9 
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1855.    any  point  on  said  road  within  a  direct  distance  of  five 
Term.'^  miles  from  the  Ohio  river,  as  between  Baltimore  and 


Wheeling." 


^Q^e        ^^^  ^^^  section  declares,  ''that  the  said  company 

and  Ohio  shall  be  subject  to  the  provisions  of  the  act  of  assem- 

V.       bly  passed  on  the  11th  day  of  March  1837,  establish- 

^^  ^^   ing  general  regulations  for  the  incorporation  of  rail 

ing.     road  companies,  with  respect  to  that  portion  of  their 

road  or  other  improvements  now  or  hereafter  to  be 

constructed  within  this  commonwealth,  so  far  as  the 

same  are  properly  applicable;"  and  a  proviso  is  added 

as  to  charges  on  way  trade  and  travel. 

The  9th  section  authorizes  Wheeling  to  subscribe  to 
the  capital  stock  of  the  company  such  sum  not  exceed- 
ing one  million  dollars,  and  upon  such  terms  as  may  be 
agreed  upon  between  the  council  of  said  city  and  said 
rail  road  company. 

By  the  11th  section,  the  act  is  to  be  accepted  in  six 
months,  and  the  road  to  be  begun  in  three  years,  and 
completed  in  twelve. 

By  the  25th  section  of  the  general  rail  road  law 
above  referred  to,,  authority  is  given  to  the  president 
and  directors  of  a  company,  which  is  subject  to  that 
law,  to  make  branches  or  lateral  rail  roads  in  any  di- 
rection whatever,  in  connection  with  their  rail  road, 
not  exceeding  ten  miles  in  length,  &c.  This  provision 
is  to  be  considered  as  much  a  part  of  the  act  of  March 
6, 1847,  as  if  it  had  been  embodied  therein  in  totidem 
verbis^  lilt  \)Q  "properly  applicable."  The  appellants 
contend  that  it  is  so  applicable,  and  under  it  claim  the 
right  to  make  the  connection  at  Benwood.  On  the 
other  hand,  Wheeling  contends  that  it  is  not  so  appli- 
cable; at  least  to  the  extent  of  authorizing  that  con- 
nection. She  does  not  deny  that  the  provision  is  ap- 
plicable to  some  extent;  that  it  confers  on  the  com- 
pany the  branching  power.  Indeed,  the  4th  section 
of  the  act  of  March  6,  1847,  expressly  recognizes  the 
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existence  of  such  a  power.     But  she  contends  that  it     1855. 
must  be  taken  in  subordination  to  the  main  intent  of   xerm/ 

the  act  to  confer  on  her  the  practical  benefit  of  the 

western  terminus;  and  that  it  cannot  be  so  exercised    ^^^ 
as  to  contravene  that  benefit:  especially,  that  it  can- and  Ohio 
not  be  exercised  for  the  purpose  of  connecting  with    *  y. 
the  Ohio  river  or  the  improvements  on  the  other  side,  ^^  ^^^ 
except  at  Wheeling.     This  is  the  main,  if  not  the  only      ing. 
hinge  on  which  this  controversy  turns. 

I  am  of  opinion  that  the  provision  is  applicable, 
and  does  authorize  the  connection  in  question.  What 
was  the  state  of  things  when  the  act  was  passed? 
Wheeling  had  desired  not  only  that  the  road  should 
run  to  her,  but  run  and  terminate  in  such  a  way  as 
that  could  make  no  connection  with  the  river  or 
improvements  beyond  it  but  in  that  city.  The  com- 
pany had  desired  so  to  run  and  terminate  the  road  as 
to  be  in  a  position  to  make  the  most  favorable  con- 
nections with  those  great  highways.  The  legislature 
had  favored  the  yiews  of  Wheeling,  and  passed  the 
act  of  1845  and  1846.  But  those  acts  could  have  no 
effect  without  the  consent  of  the  company.  The  road 
was  to  be  made  with  their  money,  and  would  cost 
about  six  million  dollars.  .They  were  unwilling  to 
expend  and  risk  so  large  a  sum  without  more  favora- 
ble terms  than  those  acts  presented,  and  therefore 
declined  to  accept  them.  The  route  to  Pittsburg  was 
still  within  their  power;  and  some  of  the  stockhol- 
ders, it  seems,  desired  to  pursue  that  route.  But  a 
majority  were  still  anxious  to  terminate  the  road  at  or 
below  Wheeling.  It  very  clearly  appeared  that  if  it 
passed  through  Virginia,  it  must  terminate  at  Wheel- 
ing: and  the  company  were  willing  to  make  it  to 
Wheeling,  provided  they  could  pursue  such  a  route  as 
would  place  them  in  a  position  to  make  the  connec- 
tions they  desired.  There  were  two  great  rail  roads 
then  in  a  course   of  construction   in   Ohio,  and  ap- 
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1855.  proaching  the  river:  The  Central  Ohio  road  pass- 
^erm^*^  ing  through  the  centre  of  the  Btate,  and  the  Cincin- 
nati  and  Marietta  road  passing  through  the  southern 

Balti-    pa^j.^^      T[j^  company  desired  to  connect  with  both  of 

more     ^  r      j 

and  Ohio  these  roads.     They  supposed   that  by   ruuning   their 

R.  R  Co.  j.^^^^  ^^  ^j^^  river  at  the  mouth  of  Fishing  creek,  and 

City  of   thence  up  the  river  about  forty  miles  to  Wheeling, 

ing.      the  object  they  had  in  view  would  be  effected.     They 

would  then  have  it  in  their  power  to  connect  it  with 

those  roads  at  any  point  or  points  in  all  that   river 

front  of  forty  miles,  which  the  termination  of  those 

roads   on   the   river   might   render  necessary.      They 

accordingly  proposed  to  the  legislature,  at  the  session 

of  1846~'47,  so  to  run  their  road.     Their  proposition 

was  rejected,  and  the  act  of  that  session  was  passed, 

the  terms  of  which  have   already   been   referred   to. 

Wheeling  was  in  favor  of  it;  and  her  object  was  the 

passage  of  such  an  act  as  would  be  most  apt  to  attain 

her  views,  and  at  the  same  time  hold  out  sufficient 

inducements  to  its  acceptance  by  the  company. 

In  this  state  of  things,  it  was  important  that  the 
act  should  plainly  express  the  intention  of  the  legis- 
lature; that  nothing  should  be  intended  which  was 
not  expressed,  and  nothing  expressed  which  was  not 
intended,  in  order  that  there  might  be  no  mistake  on 
either  side.  When,  therefore,  the  legislature  by  that 
act  gave  to  the  company  the  branching  power  without 
any  express  restriction,  it  cannot  be  fairly  presumed 
that  they  intended  to  restrict  it.  If  they  had  so  in- 
tended, they  ought  and  would  have  said  so  expressly. 
It  was  known  that  the  company  desired  to  make  con- 
nections wherever  the}'  could  do  so  to  advantage; 
especially  with  the  river  and  roads  beyond  it.  And  it 
was  known  that  it  might  be  necessary  to  connect  with 
those  roads  below  Wheeling,  should  they  terminate 
below  that  city.  With  this  knowledge,  the  act  was 
passed. 
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Another  important  fact,  tending  to  show  that  such     1865. 
a  restriction  as  is  contended  for  was  not  intended,  is,    xer^' 

that  in  the  act  of  1845,  which  was  rejected   by  the  

company,  the  branching  power  was  given  in  precisely    ^^^^ 
the  same  terms  as  in  the  act  of  1847,  but  with  an  and  Ohio 
express  restriction  to  prevent  the  road  or  a  branch    *  v. 
from  striking  the  river  below  Wheeling.     Why,  then,  ^^  ^/ 
was  this  express  restriction  in  the  act  of  1845  left  out     ing. 
of  the  act  of  1847,  if  it  was  not  by  design;  and  be- 
cause it  was  known  that,  with  its  insertion,  the  latter 
act  would  have  shared  the  fate  of  its  predecessors,  and 
been  rejected  by  the  company?     We  are  irresistibly 
led  to  the  conclusion,  then,  that  the  omission  was  by 
design. 

It  was  doubtless  the  desire  of  the  legislature,  as 
well  as  of  Wheeling  and  the  company,  that  all  the 
connections  with  the  river  and  the  improvements  be- 
yond it  should  be  made  in  Wheeling.  But  the  subject 
was  not  entirely  within  their  control.  The  Ohio  com- 
panies might  terminate  their  works  according  to  their 
pleasure,  and  would  do  so  according  to  their  interest. 
They  were  embarrassed ;  and  want  of  funds  might 
prevent  them  from  reaching  Wheeling.  It  was  pro- 
per, therefore,  that  the  appellants  should  be  left  free 
to  make  connections  wherever  ne(?essity  might  require 
and  the  location  of  their  road  along  the  river  might 
enable  them.  Wheeling,  not  being  able  to  do  better, 
was  willing  to  incur  this  risk  tor  the  sake  of  the  bene- 
fits she  expected  to  derive  from  the  road.  It  was  ex- 
pressly required  to  terminate  at  Wheeling:  That 
benefit  she  would  certainly  obtain  by  its  construction; 
the  benefit  of  a  direct  and  continuous  rail  way  to  one 
of  the  largest  and  most  important  Atlantic  cities;  the 
benefit  of  daily  arrivals  and  departures  of  rail  road  . 
trains  from  and  to  that  city ;  and  all  the  local  benefits 
necessarily  incident  to  the  terminus  of  a  great  rail 
road.     She  desired  benefits  bevond  these — the  benefit 
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1855.     of  conueetioiij*  between  that  and  other   roadn  within 
^^^    her  limits.     But  she  exf>ecte<l  to  obtain  them  by  the 


advantages  of  her  position,  her  wealth,  trade,  popula- 
^^  tion  and  imjK)rtanee:  which  she  hope*l  and  expected 
and  Ohio  would  be  sufficient  to  attract  to  her  limits  all  connec- 
Y,  '  tions  which  might  otherwise  have  l>een  made  at  soiue 
S!^  ^  other  point  of  the  road  within  its  limited  river  front 
ing.  of  ten  or  twenty  miles.  For  these  expected  benefits 
the  company  did  not  stipuHte  by  the  acceptance  of 
the  act,  except  to  the  extent  of  a  compliance  with  its 
terms.  It  does  contain  terms  which  were  intended  to 
promote  the  attainment  of  these  l>enefits.  But  these 
very  terms  plainly  indicate  that  the  company  would 
have  the  power  to  make  connections  below  Wheeling, 
it  necessary.  The  first  section,  refjuiring  the  road  not 
to  enter  the  ravine  of  the  Ohio  lower  down  than  a  cer- 
tain point,  shows  that  Wheeling  wiks  to  incur  the  risk 
of  intermediate  connections.  The  second  section  shows 
the  same  thing.  In  requiring  all  parts  of  the  road  be- 
tween the  Monongahela  and  Wheeling  to  be  opened 
for  trans[»ortation  simultaneously,  and  the  aggregate 
charge  for  toll  and  trans[H)rtation  to  be  the  same  be- 
tween Baltimore  and  any  point  on  the  road  within  live 
miles  of  the  Ohio  river  as  between  Baltimore  and 
Wheeling,  it  was  intended  to  give  to  Wheeling  these 
advantages  in  attracting  connections  to  her  limits,  but 
not  to  prohibit  them  elsewhere. 

These  being  the  relative  rights  of  the  parties  under 
the  act  of  March  ♦>,  1847,  have  the  rights  of  Wheeling 
been  violated  by  the  ap|>ellants?  They  made  the  road 
within  the  time  and  along  the  route  preseribed  by  the 
act.  It  terminates  in  Wheeling,  to  and  trom  which 
all  the  through  trains  run,  and  where  all  the  depots 
and  other  struetures  suitable  to  the  terminus  of  such  a 
road  have  been  erected,  and  where  a  large  force  of 
officers,  clerks,  mechanics  and  laborers  are  constant! v 
employed.     The  requisitions  of  the  2d    section  have 
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been  strictly  complied  with ;  or,  at  least,  there  is  no     1855. 
complaint  in  that  respect.     And  the  only  complaint  on    xemK"^ 


the  part  of  Wheeling,  is  of  the  connection  at  Ben- 
wood.     Is  that  a  violation  of  her  rights  under  the  act?    ^^ 
I  think  not.     I  think  they  had  a  right  to  make  it,  and  Ohio 
under  their  branching  power.     They   deny   that  the    '  y, 
necessity  which  has  arisen  to  make  it  was  the  result  of  ^j*/  ^[ 
any  act  or  course  of  policy  on  their  part :  And  in  sup-      ing. 
port  of  this  denial,  they  refer  and  exhibit  a  letter  of 
their  late  president,  Mr.  Swann,  in  reply  to  one  from 
the  president  ol  the  Central  Ohio  rail  road  of  Decem- 
ber 18,  1849,  made  an  exhibit  with  the  bill,  in  which 
the  writer  says,    '*This  company  have  no  intention  of 
snaking  a  terminus  at  any  other  point  than  the  city  of 
Wheeling :  nor  could  I  advise  you  to  locate  your  work 
under  any  expectation   of  this  company  doing  more 
than  making  their  road  under  their  Virginia  charter, 
to  its  terminus  on  the  Ohio  river  at  that  city.     The 
whole  road  from  the  Ohio  river  to  the  city  of  Wheel- 
ing will  be  put  under  contract  at  the  same  time,  and 
pressed  to  completion,  so  as  to  be  opened  simultane- . 
ously  throughout  its  entire  length." 

It  appears,  from  the  evidence  of  Mr.  Harrison,  the 
present  president,  and  Mr.  Done,  master  of  transporta- 
tion, that  the  company  had  no  agency,  directly  or  in- 
directly, in  the  selection  of  a  route  of  the  Central 
Ohio  road,  or  in  causing  it  to  stop  at  Bellair.  These 
witnesses  say  they  were  anxious  to  connect  with  that 
road  through  Wheeling,  and  endeavored  to  eflfect  that 
object,  but  the  president  of  that  road  refused,  and  in- 
sisted on  the  connection  between  Benwood  and  Bell- 
air.  The  appellants,  then,  had  to  choose  between  the 
alternatives  of  that  direct  connection  and  the  circui- 
tous and  uncertain  one  through  Wheeling ;  in  the  latter 
case,  subjecting  passengers  to  the  inconvenience  of  an 
additional  journey  of  eight  miles,  one-half  of  it  by 
water  or  in  an  omnibus,  according  to  the  state  of  navi- 
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1855.  gation,  and  to  the  danger  of  being  delayed  on  their 
T^rm  ^'^y  ^y  ^^^  arriving  in  time  to  make  the  connection ; 
and  subjecting  themselves,  in  their  competition  with 
more  ^^^^^  great  rival  roads,  to  the  disadvantage  of  8uch  a 
and  Ohio  break.  They  chose  the  former,  as  it  was  their  interest, 
*  y  ^'and  I  think  their  right  to  do.  Suppose  the  Central 
wh  ^f  ^^^^  ^^^^  ^^^  terminated  opposite  Moundsville,  at  the 
ing.  mouth  of  Grave  creek,  where  the  Baltimore  road  first 
enters  the  ravine  of  the  river,  and  ten  or  eleven  miles 
below  Wheeling,  would  a  connection  at  that  point 
have  been  unlawful  ?  It  is  necessary  to  maintain  that 
it  would,  in  order  to  carry  out  the  principle  contended 
for  by  Wheeling  in  regard  to  the  connection  at  Ben- 
wood.  And  so  also,  if  the  Cincinnati  and  Marietta 
road  should  reach  and  terminate  at  a  point  opposite 
Moundsville. 

If  the  company  have  the  right  to  make  the  connec- 
tion at  Benwood,  it  is  their  right  and  duty  to  provide 
all  proper  facilities  to  effect  the  object  in  a  manner 
most  convenient  for  their  travel  and  trade ;  and  there 
is  nothing  in  the  manner  of  making  the  connection 
which  can  give  Wheeling  a  right,  under  the  act  of 
1847,  to  complain. 

The  next  question  to  be  considered  is  as  to  her 
rights  : 

Secondly :  Under  the  contract  of  July  6,  1847. 

So  much  of  what  has  been  said  under  the  preceding 
head  is  applicable  to  this,  that  it  will  not  be  necessary 
to  say  much  more.  I  am  ot  opinion  that  there  is 
nothing:  in  this  contract  which  can  restrain  the  riofht 
to  make  the  connection  in  question  any  more  than  in 
the  act  of  1847.  The  contract  was  obviously  designed 
on  the  part  of  Wheeling  to  induce  the  company  to 
accept  the  act,  and  prosecute  at  their  earliest  con- 
venience the  construction  of  the  road.  It  consists 
almost  entirely  of  terms  to  be  fulfilled  on  the  part  of 
Wheeling.     She  agreed,  1,  to  grant  ten  acres  of  land 
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for  a  depot;  2,  to  secure  the  right  of  way  within  her     1865. 

limits;  3,  to  subscribe  five  hundred  thousand  dollars    xerm.^ 

to  the  stock  of  the  company;  4,  to  waive,  sub  modoj  

the  control  given   her  by  the  act  of  1847  over  the    ^^^ 

selection  of  routes  between   Fish   creek   and  Grave  and  Ohio 

•p  -p  qq 

creek;  and  5,  to  be  bound  by  the  contract  as  soon  as  '  y. 
the  stockholders  of  the  company  should  accept  the  act  ^?  ^^ 
of  March  6,  1847,  and  agree  to  prosecute^  at  the  earliest  ing. 
eonrenience  of  the  company^  the  construction  of  the  road 
from  Cumberland  to  Wheeling.  The  acceptance  of  the 
act  and  early  prosecution  of  the  work  seem  here  to  be 
the  only  consideration  for  the  stipulations  made  on  the 
part  of  Wheeling;  and  this  is  not  affected  b}'  any 
thing  that  follows  in  the  contract;  which  contains  four 
other  paragraphs:  The  first  of  which  provides  for  the 
return  to  Wheeling  the  amount  paid  on  account  of 
her  subscription  and  cost  of  depots  and  interest,  in 
ease  the  road  should  not  be  made  in  time.  The  second 
is  an  agreement  on  the  part  of  the  committee  of  the 
company  to  convene  a  meeting  of  the  stockholders  at 
as  early  a  day  as  practicable,  and  to  recommend  to 
them  the  acceptance  of  the  conditions  above  referred 
to.  The  third  is  in  these  words:  "It  being  the  inten- 
tion of  the  parties  to  this  agreement,  among  other 
things,  to  secure  to  the  city  of  Wheeling  the  practical 
benefits  of  the  western  terminus  of  the  Baltimore  and 
Ohio  rail  road,  according  to  the  provisions  of  the  said 
law."  The  fourth  declares  the  understanding  to  be, 
that  the  necessary  surveys  and  estimates  should  be 
made,  and  the  route  decided  upon,  as  soon  after  the 
ratification  of  the  agreement  by  both  parties  as  the 
company  should  find  convenient. 

If  any  additional  obligation  is  imposed  on  the  com- 
pany, it  is  by  the  third  of  the  four  paragraphs  above 
mentioned.  It  is  difficult  to  perceive  the  precise  pur- 
pose for  which  that  paragraph  was  inserted.  Without 
making  any  speculations  on  the  subject,  it  is  enough 
Vol.  XIII — 10 
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1855.     to  say  that,  in  my  opinion,  it  imposes  no  additional 
^eroL^  obligation  on  the  company.     The  words  "according 


Balti- 


to  the  provisions  of  the  said  law,"  with  which  the 
more  P^^^graph  closes,  expressly  limits  the  security  referred 
and  Ohio  to,  to  a  compliance  with  the  provisions  of  the  law. 
v.  It  therefore  only  raises  the  question  which  I  have 
W^  ^l  ^^''^^^y  ^l^y  considered  under  the  preceding  head, 
ing.  Certainly  the  company,  unwilling  to  accept  the  act 
without  further  inducements  from  Wheeling,  would 
not  have  agreed  to  surrender  a  right  secured  to  them 
by  that  act;  especially  a  right  so  important  to  enable 
them  to  make  the  connections  they  had  so  long  de- 
sired. Wheeling  knew  they  desired  to  make  them, 
and  might  have  an  opportunity  of  doing  so  at  any 
point  in  all  their  river  front.  She  knew  they  had  the 
branching  power,  without  any  express  restriction  in 
the  act.  And  if  she  desired  to  restrain  them,  she 
ought  to  have  done  so  expressly  in  the  contract.  Had 
she  insisted  on  such  a  restriction,  it  would  doubtless 
have  resulted  in  a  rejection  of  the  act.  The  strict 
rule  of  construction  contended  for  in  regard  to  charters 
of  incorporation,  certainly  do  not  apply  to  a  contract 
made  between  two  corporations.  The  waiver  by 
Wheeling  of  her  control  over  the  selection  of  routes, 
(thus  giving  the  company,  as  they  then  supposed,  the 
right  to  enter  the  ravine  of  the  river  as  low  down  as 
Fish  creek,  twenty-eight  miles  below  Wheeling,  in- 
stead of  Grave  creek,  eleven  miles  below,)  serves 
strongly  to  show  that,  instead  of  giving  up  the  right 
to  make  favorable  connections  below  Wheeling,  the 
company  desired  and  intended  by  the  contract  to  en- 
large that  right,  by  extending  their  river  front.  That 
such  was  their  desire  and  intention,  and  such  their 
understanding  of  the  contract,  plainly  appears  from 
the  report  of  the  committee,  (made  in  pursuance  of  a 
stipulation  contained  in  the  contract,)  recommending 
the  acceptance  of  the  act  and  ratification  of  the  con- 
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tract  to  the  stockholders.     Upon  that  recommendatiou     1855. 
the  act  was  accepted  and  the-contract  ratified.  Term/ 


It  now  only  remains  to  be  considered,  whether  the 
rights  of  Wheeling  have  been  violated :  ^^re 

Thirdly,  as  a  stockholder.  and  Ohio 

The  gronnd  on  which  she  bases  her  claim  to  relief   '  y*. 
as  a  stockholder  is,  that  the  acts  enjoined  are  unlaw-  ^^/  ^^ 
fdl;   and  therefore  any  stockholder  of  the  company     ing. 
may  have  an  injunction  to  restrain  them.     Some  of 
these  acts  are  said  to  be  unlawful,  without  respect  to 
their  effect  on  Wheeling  as  the  terminus;  and  others, 
only  because  in  contravention  of  the  purposes  of  the 
law  to  secure  "to  her  the  benefits  of  the  terminus.     I 
have  already  disposed  of  the  latter.     The  former  only 
remain  to  be  considered  under  this  head.     As  enume- 
rated by  the  counsel  for  Wheeling,  they  are,  1.   The 
construction  of  a  pier  in  the  bed  of  the  river,  with  a 
rail  way   track   upon  it;    2.   The   contract  with   the 
Central  Ohio  Rail  Road  Company ;  3.   The  transpor- 
tation of  freight  and  passengers  to  and  from  the  state 
of  Ohio  by  ferriage,  &c.;    and  4.    The  loan  to  that 
company.      The  appellants  deny  that  they  have  vio- 
lated, or  intended  to  violate,  the  law  in  any  of  these 
respects.     But  I  deem  it  unnecessary  to  enquire  how 
far  the  appellants  are   implicated   in   these   acts,  or 
whether  the  said  acts  or  any  of  them  be  in  themselves 
unlawful  or  not ;  as  I  am  decidedly  of  opinion  that, 
even  if  they  be  so,  the  claim  of  Wheeling  as  a  stock- 
holder to  have  them  enjoined  (rannot  be  maintained. 
Undoubtedly  there  are  cases  in  which  a  stockholder 
may  be  entitled  to  this  mode  of  relief.     Cases,  for  in- 
stance, in  which  the  property  or  powers  of  the  com- 
pany are  about  to  be  perverted  to  a  purpose  wholly 
or  materially  different  from  that  which  was  designed 
by  the  act  of  incorporation.     If  a  company  incorpo- 
rated to  make  a  rail  road  should  be  about  to  make  a 
canal;  or,  incorporated  to  make  a  road  from  A  to  B, 
should  be  about  to  make  one  from  A  to  C.     These 
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1856.     would  be  plain  and  palpable  violations  of  the  charter, 

Tera.^  and  would  be  restrained  at  the  suit  of  a  dissatisfied 

stockholder. 

^ilL'        The  cases  relied  on  by  the  counsel  for  Wheelincr  in 
more  ^  *^  ^ 

and  Ohio  support  of  her  claim  as  a  stockholder,  seem  to  be  of 
V,     '  this  kind.     In  Beman  v.  Rujford^  6  Eng.  Law  &  Eq.  R. 

Wh  ^\  ^^^^  ^"^  ^^^^  ^^'^^  company  gave  up  the  management 
ing.  of  its  line  to  another.  Lord  Cran worth,  V.  C,  who 
decided  the  ca«e,  said, ''In  my  opinion,  that  is  dele- 
gating the  functions  which  the  legislature  has  given 
them  to  other  parties;  which  they  have  no  possible 
right  to  do.  For  the  security  of  the  public,  there  are 
a  vast  quantity  of  duties  imposed  on  the  company,'^ 
&c.  But  even  in  that  case,  he  said,  "I  only  restrain 
them  from  carrying  into  execution  that  portion  of  it, 
(the  agreement  between  the  two  companies,)  which 
we  call,  for  want  of  a  better  expression,  irreparable 
injury;  that  is,  the  expenditure  of  money  which  it 
will  be  impossible,  perhaps,  ever  to  get  back  again." 

The  suit  there  was  brought  by  some  of  the  stock- 
holders in  behalf  of  themselves  and  the  others.  Winch 
V.  The  Birkenhead^  ^c.  Railum/  Co,  13  Id.  506,  decided 
by  Turner,  V.  C,  was  a  similar  case;  and  the  right  to 
relief  by  injunction  was  sustained  on  similar  grounds. 
There,  too,  the  suit  w^as  brought  by  one  of  the  stock- 
holders in  behalf  of  himself  and  all  the  rest.  Even  in 
cases  of.  this  kind,  relief  by  injunction  has  been  very 
cautiously  administered;  and  has  been  denied  to  par- 
ties in  consoiiuence  of  their  acquiescence  in  the  illegal 
act  of  the  company,  or  other  peculiar  circumstances. 
Graham  v.  Birkenhead^  cfe.  Co.  6  Id.  132,  decided  by 
Lord  Cottenham,  and  Ffooks  v.  The  London,  ^^c.  0>. 
19  Eng.  Law  &  Eq.  R.  7,  decided  by  Stuart,  V.  C,  were 
cases  of  this  class.  Some  of  the  observations  of  the 
court  in  those  cases  apply  very  forcibly  to  this;  but  I 
will  not  prolong  my  opinion  by  repeating  them. 

In  this  case  there  has  been  no  perversion  of  the 
property   or   powers  of  the   company   to   a   purpose 
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wholly  or  materially  different  from  that  which  was     1855. 
designed  by  the  act  of  incorporation.     The  connection    xerm!^ 


at  Benwood  seems  to  have  been  required  by  the  inte 

rest  of  all  the  stockholders,  and  was  in  direct  tiirther-    ^5!*?^ 


more 


auce  of  the  design  of  their  work  to  form  a  part  of  a  and  Ohio 
great  national  thoroughfare.     Every  stockholder,  ex-    *  y. 
cept  Wheeling,  must  have  been  in  favor  of  that  con-  ^}J  ^^ 
nection ;  and  Wheeling  would  doubtless  have  been  so,      ing. 
if  her  relation  to  the  subject,  had  been  only  that  of  a 
stockholder.      She   has   other    interests    to   subserve, 
which  prompt  her  to  endeavor  to  avail  herself  of  her 
position  as  a  stockholder  to  arrest,  by  injunction,  the 
contemplated  connection,  though  at  the  imminent  risk 
of  loss  to  all  the  other  stockholders,  as  well  as  dt  great 
inconvenience  to  a  large  portion  of  the  traveling  pub- 
lic.    Under  such  circumstances,  can  she  be  entertained 
in  a  court  of  equity  in  her  character  of  stockholder, 
merely  because,  in  the  manner  of  making  the  con- 
nection, the   navigation   of   the  Ohio   river    may  be 
obstructed,  the  franchise  of  some  neighboring  ferry 
owner  may  be  interfered  with,  or  the  powers  of  the 
corporation  may,  in  some  other  respect,  be  exceeded 
or  misused.     I  think  not. 

I  am,  therefore,  for  dismissing  the  appeal,  as  impro- 
vidently  allowed,  so  far  as  it  is  from  the  order  of  the 
Circuit  court  in  the  proceeding  for  contempt;  for  re- 
versing, with  costs,  the  order  of  the  judge  in  vacation 
refusing  to  dissolve  and  continuing  the  injunction ; 
and  for  dissolving  the  said  injunction. 

Allen,  P.  and  Samuels,  J.  concurred  in  the  opinion 

of  MONCURB,  J. 

Daniel  and  Lee,  Js.  concurred  in  the  first,  second 
and  third  questions  considered  by  Moncure,  J.  But 
on  the  merits  they  dissented. 

Decree  revjersed. 


Digitized  by 


Google 


78  COURT   OF   APPEALS   OF   VIRGINIA. 


1855.  Bull  ^  als.  v.  Read  ^  als. 

October 
'T®™-       •  November  23. 

1.  A  statute  having  provided  for  a  svstem  of  free  schools  in  a  par- 

ticular district  in  a  county,  and  provided  for  commissioners 
to  establish  and  manage  the  schools ;  some  of  the  inhabitants 
of  the  district  may  file  a  bill  in  behalf  of  themselves  and  the 
other  inhabitants  against  the  commissioners,  to  test  the  va- 
lidity of  the  act,  and  the  propriety  of  the  proceedings  of  the 
commissioners  under  it. 

2.  Where  a  large  number  of  persons  are  interested  in  a  common 

suj)ject,  and  acts  are  done  to  the  injury  of  the  common  right, 
the  approval  of  the  majority  will  neither  excuse  the  wrong 
nor  take  away  from  the  other  parties  their  remedy  by  suit. 

3.  An  act  is  passed  providing  for  the  establishment  of  a  system 

of  free  schools  in  a  particular  district  in  a  county ;  and  it 
provides  that  it  shall  not  be  carried  into  effect  until  the  peo- 
ple of  the  district  shall,  by  a  vote  taken  for  the  purpose,  ap- 
prove it.  A  majority  of  the  people  of  the  district  having 
approved  it  by  their  vote,  the  act  is  a  valid  and  constitutional 
law.* 

4.  The  act  provides  for  the  election  of  certain  commissioners  who 

are  authorized  to  establish  schools  in  the  district,  and  to  levy 
taxes  for  their  support.    This  is  constitutional. 

5.  The  commissioners  being  authorized  to  establish  schools  and 

levy  taxes  sufficient  to  defray  the  expenses  thereof;  they 
may  build  the  necessary  school-houses,  and  levy  sufficient 
taxes  to  pay  for  them. 

6.  The  act  authorizes  the  commissioner  to  levy  a  capitation  tax 

upon  the  white  male  inhabitants,  and  an  ad  valorem  tax  upon 
the  property  of  the  district,  sufficient  to  raise  the  amount 
necessary  to  defray  the  expense  of  the  schools.  This  provi- 
sion is  to  be  construed  in  accordance  with  the  constitution ; 
and  the  capitation  tax  is  properly  levied  upon  the  white  male 
inhabitants  above  twenty-one  years  of  age  only ;  and  the  ad 
valorem  tax  upon  slaves  is  properly  levied  upon  slaves  over 
twelve  years  of  age,  and  valued  each  at  three  hundred  dol- 
lars. And  the  ratio  of  the  capitation  to  the  ad  valorem  tax 
may  be  greater  than  that  prescribed  in  the  constitution.  Ar- 
ticle 4,  i  25. 

*See  for  the  statute  the  statement  of  the  case. 
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Thomas  W.  Bull   and  sixteen   others,   white  male.    1855. 
inhabitants   of   the   first  magisterial    district  in   the    xer^' 


BuU 


county  of  Accomack,  in  behalf  of  themselves  and  the 
Other  inhabitants  of  said  district,  except  the  defen-  ^^^ 
dants,  applied  to  the  judge  of  the  Circuit  court  of  v. 
that  county  for  an  injunction  against  the  board  of  &al8. 
school  commissioners  of  that  magisterial  district.  In 
their  bill  they  set  out  the  provisions  of  an  act  of  the 
general  assembly  of  Virginia,  passed  the  31st  of  March 
1863,  entitled,  "An  act  to  establish  the  first  magis- 
terial district  free  school  in  the  county  of  Accomack." 
By  the  first  section  of  this  act  it  is  provided,  that  that 
portion  of  Accomack  county  known  by  the  name  of 
the  first  magisterial  district,  shall  form  a  district  dis- 
tinct from  the  other  portions  of  the  county.  By  the 
second  section,  the  County  court,  of  said  county  is 
directed  to  order  a  vote  to  be  taken  in  said  district  for 
or  against  the  establishment  of  a  separate  free  school 
system  within  and  for  that  district ;  and  the  court  is  di- 
rected to  appoint  a  day  not  exceeding  six  months  after 
the  passage  of  the  act,  and  a  suitable  place  within  the 
district  for  holding  said  election.  The  third  section 
provides  that  commissioners  of  election  shall  certify 
the  result  of  the  election  to  the  court  within  ten  days 
from  the  time  of  holding  the  same.  The  fourth  section 
declares  that  if  three-fifths  of  the  voters  be  in  favor  of 
adopting  a  separate  free  school  system  within  and  for 
said  district,  the  said  court  shall  have  the  fact  entered 
on  the  minutes  of  their  proceedings  :  And  this  section 
also  provides  for  three  commissioners.  These  com- 
missioners are  constituted  a  corporation  under  the 
name  and  style  of  "  The  Board  of  school  commission- 
ers for  the  first  magisterial  district  free  school  in 
Accomack  county ;  "  with  power  to  sue  and  be  sued, 
and  to  "  take  and  hold,  to  them  and  their  successors 
in  office,  any  property  which  may  be  given,  granted, 
bequeathed  or  devised  to  them,  or  which  they  may 
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1855.  .  purchase  to  an  amount  not  exceeding  twenty-five  thou- 

T^m     ^^^^  dollars."     The  commissioners  are  authorized  to 
establish,  if  they  deem  it  necessary,  more  than   one 

^^|g     school  for  said  district  at  such  place  or  places  therein 
V.       as  they  think  best,  adapted  to  the  wants  and  conve- 

&a1s.  Jii^J^^^  of  the  scholars  in  said  district.  The  ninth  sec- 
tion provides  for  the  boards  holding  annual  meetings 
to  ''ascertain  the  amount  necessary  to  defray  the.  ex- 
pense of  the  school  or  schools  for  said  district ;"  and 
declares,  that  "  the  said  board  shall  levy  a  capitation 
tax  upon  the  white  male  inhabitants,  and  an  ad  valorem 
tax  upon  the  property  of  said  district  sufficient  to  raise 
the  necessary  amount:  provided  such  amount  be  not 
less  than  two  hundred  and  fifty  dollars  per  annuri},'' 
There  is  a  provision  for  the  appointment  of  a  superin- 
tendent, who  is  to  be  the  treasurer  and  clerk  of  the 
board ;  and  he  is  to  collect  the  taxes  assessed  by  the 
board,  with  the  powers  of  sherifife  in  the  collection  of 
county  and  state  taxes.  And  another  section  provides 
for  abolishing  the  system  by  a  majority  of  the  votes 
taken  as  therein  provided. 

The  vote  having  been  taken  according  to  the  direc- 
tions of  the  act,  the  system  was  adopted  by  a  vote  of 
one  hundred  and  seventy-two  to  twenty-five;  and 
subsequently,  Richard  P.  Read,  Augustus  J.  F.  Kel- 
1am  and  James  R.  Garrison,  were  elected  commis- 
sioners. These  commissioners  organized  by  appoint- 
ing Obed  P.  Twiford  superintendent.  They  then 
determined  on  the  number  and  fixed  the  location  of 
the  school-houses,  fixing  the  number  at  eight;  and 
they  proceeded  to  let  out  to  the  lowest  bidder  the 
contracts  for  building  the  houses ;  the  aggregate  cost 
of  the  eight  amounting  to  three  thousand  seven  hun- 
dred and  ninety-seven  dollars  and  ten  cents.  At  ano- 
ther meeting,  in  March,  1854,  they  proceeded  to  assess 
the  tax  for  that  year,  laying  a  capitation  tax  on  white 
males   above   twenty-one  years   old,   at  five   dollars ; 
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slaves  ov^r  twelve  years  valued  at  three  hundred  dol-     1855. 
lars,  tax  on  land,  slaves  and  personal  property,  at  fifty    xerm.^ 


cente  on  the  hundred  dollars;  the  whole  assessment 

amounting  to  about  six  thousand   five    hundred  and     ^^^ 

twenty-five  dollars.  v. 

Read 
The  plaintiffs  in  their  bill  insist  that  the  board  had     &alB. 

no  authority,  under  the  act  of  assembly,  to  build 
school-houses,  or  to  raise  funds,  by  taxation,  for  that 
purpose.  That  the  board  should  have  levied  a  capita- 
tion tax  on  all  white  male  inhabitants  of  the  district, 
of  whatever  age,  instead  of  restricting  it  to  those 
above  the  age  of  twenty-one  years.  That  the  mode 
of  levying  the  tax  on  slaves,  in  confining  it  to  those 
above  the  age  of  twelve  years,  and  fixing  the  value  of 
all  above  that  age  at  three  hundred  dollars,  was  in  vio- 
lation of  the  act  of  assembly:  And  that  the  act  itself 
was  unconstitutional  and  void,  in  providing  that  it 
should  be  submitted  to  the  vote  of  the  people  of  the 
district  for  ratification. 

The  defendants  to  the  bill  were  the  three  commis- 
sioners and  the  superintendent,  who  filed  their  answer, 
and  put  in  issue  the  several  questions  raised  by  the 
plaintifis.  And  the  cause  coming  on  to  be  heard  on 
the  24th  day  of  January  1855,  the  injunction  which 
had  been  granted  was  dissolved  and  the  bill  dismissed. 
Whereupon  the  plaintiflTs  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Patim^  for  the  appellants : 

Ist.  To  ^how  that  the  mode  of  proceeding  by  bill 
in  equity  was  proper,  referred  to  Calvert  on  Parties 
35,17  Law  Libr.;  Story's  Equ.  PI.  U14,  115,  a,  b; 
Bromley  v.  Smithy  2  Cond.  Eng.  Ch.  R.  5 ;  Milligan  v. 
MitcheUy  3  Mylne  &  Craig  72,  84 ;  Goddin  v.  Crump, 
8  Leigh  120;  Osbom  v.  Bank  U.  S,  9  Wheat.  R.  738; 
Bonaparte  v.  Cconden  ^  Amboy  R.  R,  Co.  Baldwin's^  R. 
Vol.  xiii — 11 
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1855.     205,  218;  Gardner  \.  ViUage  of  Newburgh,  2  John.  Ch. 
^T^m.'  K.  162;  Belhiap  v.  Belknap,  Id.  463. 
2d.   To  show  that  this  act  was  to.be  construed  as  a 


&al8     P^iv^^^  ^^'^>  ^^^  referred  to  7  Dodd's  Bac.  Abr.  title 
V.       Statute,  letter  F,  p.  444 ;  Dwarris  on  Statutes,  p.  629, 

<fe  als.  9  Law  Libr.  And  to  show  that  a  private  statute  was 
not  to  be  liberally  construed,  he  referred  to  Thread- 
needle  V.  Lyman,  2  Mod.  R.  57.  And  that  wheiv  a  law 
is  plain  and  unambiguous,  there  is  no  room  for  con- 
struction, but  it  is  to  be  understood  according  to  its 
terms,  he  referred  to  United  States  v.  Fisher,  2  Cranch's 
R.  358,  386,  390,  399;  Loftt's  R.  438;  Dwarris  on 
Statutes,  711,  748,  750,  9  Law  Libr. ;  Rex  v.  Croke, 
Cowp.  R.  26 ;  Jones  v.  Stnart,  1  T.  R.  52. 

3d.  He  insisted  that  though  the  act,  Sess.  Acts 
1852-3,  p.  232,  provides  for  schools,  and  authorizes  a 
levy  for  the  amount  of  the  animal  expenses  of  the 
school,  it  does  not  authorize  a  levy  for  building  school- 
houses  ;  and  the  language  is  inconsistent  with  and  in- 
applicable to  that  object.  The  word  school  refers  to 
pupils,  not  the  house  in  which  they  are  taught.  And 
he  referred  to  many  acts  of  the  general  assembly  estab- 
lishing such  schools,  in  all  of  which,  except  those  relat- 
ing to  the  county  of  Accomack,  the  authority  to  build 
or  purchase  school-houses  was  expressly  given.  He  re- 
ferred to  Priesiman'y.  The  United  States,  4  Dall.  R.  30, 
note  1 ;  Moser  v.  Newman  ^  Boole,  19  Eng.  C.  L.  R. 
165;  and  he  insisted  that  if  the  general  assembly  in- 
tended to  give  this  power,  quod  volait  nan  dixit. 

4th.  That  the  act  did  not  authorize  the  omission  of 
all  the  white  males  under  twenty-one  years  old,  from 
the  capitation  tax;  nor  the  omission  of  slaves  under 
twelve,  or  the  fixing  the  price  of  every  slave  over 
twelve  at  three  hundred  dollars,  in  laying  an  ad 
valorem  tax  upon  personal  property.  That  when  the 
act  said  white  males,  it  included   all   of  them,  and 
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when  it  authorized  an  ad  valorem  tax  upon -personal     1855. 
property,  it  meant  all  of  it.     That  the  board  had  no  ^^^.^ 

authority  to  adapt  the  act  to  the  provisions  of  the 

constitution;  the  board  being  but  a  creature  of  the  ^"{^ 
act  and  deriving  all  its  authority  from  it.  That  if  the  v. 
legislature  could  not  confer  the  power  as  given,  then  <feal8. 
it  was  a  void  power.  That  the  board  derived  no 
power  from  the  constitution  but  from  the  law;  and 
the  law  conferring  on  them  an  unconstitutional  power, 
it  is  void  and  illegal ;  and  the  board  could  not  execute 
it  upon  the  doctrine  of  cy  pries.  Christy  v.  Minor,  4 
Munf.  431;  Wilson  v.  Bell,  7  Leigh  22;  Nalle  v.  Fen- 
wick,  4  Rand.  585;  Alkn  v.  Smith,  1  Leigh  231 ;  Chajy- 
man  v.  Bennett,  2  Leigh  329;  Jesse  v.  Preston,  5  Gratt. 
120.  And  in  fact  the  relative  amount  of  the  capitation 
tax  and  the  tax  upon  property,  was  not  that  fixed  in 
the  constitution ;  but  to  make  it  conform  to  that  rule 
the  capitation  tax  should  have  been  thirty-six  cents 
instead  of  five  dollars. 

5th.  That  the  law  was  unconstitutional  and  void, 
because  the  general  assembly,  instead  of  exercising 
the  legislative  power  exclusively  vested  in  it  by  the 
constitution,  and  enacting  the  law,  referred  it  to  a 
vote  of  the  people,  and  mad^  its  existence  as  a  law  to 
depend  upon  the  vote  of  the  people.  He  admitted 
that  there  had  been  a  number  of  statutes  similar  in 
this  respect  to  this  act,  but  said  the  subject  had  not 
been  considered.  But  the  evil  had  now  gone  to  such 
an  extent  as  to  have  attention  attracted  to  it,  and  the 
most  serious  consequences  might  arise  if  the  systeni 
was  not  arrested.  Upon  the  question  of  the  constitu- 
tionality of  the  act,  he  referred  to  Price  v.  Foster, 
4  Barring.  R.  479;  Parker  v.  Commonwealth,  6  Barr 
Pa.  R.  507;  Bradley  v.  Baxter,  1  Amer.  Law  Reg.  for 
August  1853,  p.  658, 15  Barb.  Sup.  C't  R.  122;  Thorn 
v.  Thanier,  Id.  112;  Bar  to  v.  Himrod  ^  als.  6  Monthly 
Law   Rep.  for   1853,  N.   S.   233 ;    People   v.    Collim, 
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1855.    Amer.  Law  Reg.  1854,  p.  691.    And  further,  that  the 
Term     ^^^  ^^  unconstitutional,  because  it  gave  the  power  of 

taxation  to  these  commissioners.     That  though  the 

?"}g     courts  had  sustained  the  power  of  the  county  courts 

V.       to  levy  taxes,  this  was  on  the  ground  of  immemorial 

&Tl8.    ^sage ;  a  ground  which  could  not  be  invoked  for  such 

boards  as  this.     And  the  constitution  having  required 

the  legislature  to  levy  a  tax  for  schools,  it  could  not 

confer  that  power  on  a  part  of  the  people. 

L(/onSj  for  the  appellees,  insisted : 

1st.  That  the  act  is  to  be  expounded  reasonably, 
and  with  a  view  to  the  end  to  be  accomplished;  and  the 
real  intention,  when  ascertained,  is  to  be  carried  out, 
though  against  the  letter  of  the  statute.  Dwarris  on 
Statutes,  p.  688,  9  Law  Libr.  Nor  is  the  intent  to  be 
ascertained  from  a  particular  expression,  l^ut  from  the 
whole  act.  Id.  703;  Cooper  v.  Telfair,  4  Dall.  R.  14; 
Pmnington  v.  Ck)xe,  2  Granch's  R.  33 ;  United  States  v. 
Fisher,  2  Id.  358;  Fletcher  v.  Peck,  6  Id.  87. 

The  language  of  the  Code,  p.  376,  is  that  they  shall 
provide  school-houses ;  and  this  may  be  done  by  build- 
ing as  well  as  buying.  By  the  act  under  consideration 
the  commissioners  have  •  authority  to  receive  and  to 
purchase  property,  to  establish  schools,  to  visit  schools, 
&c.  A  school  is  defined  to  be  a  place  where  any  lan- 
guage or  science  is  taught,  or  a  place  for  all  kinds  of 
education.  And  as  a  school  cannot  exist  without  a 
local  habitation,  when  the  commissioners  are  autho- 
rized to  establish  schools,  and  to  levy  for  the  expenses 
attending  them,  the  term  must  be  held  to  embrace  the 
preparation  of  a  suitable  building,  as  well  as  the  ap- 
pointment of  a  teacher,  and  the  regulation  of  the 
institution. 

2d.  That  the  act  did  not  intend  to  embace  all  the 
white  males  in  the  capitation  tax,  because  it  would 
be  impossible  to  ascertain  them  at  any  one  moment; 
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and  the  omission  of  one  would  be  as  much  a  violation     1855. 
of  the  law   as  the  omission  of  all  under  the  age  of  xerm^^ 

twenty-one  years.     The  constitution  provides  for  the  

levy  of  a  tax  for  education  purposes,  upon  \yhite  males    ^^^ 
over  the  age  of  twenty-one  years,  and  the  act  should       v. 
be  construed  with  reference  to  this  constitutional  pro-    Scsln. 
vision,  and  as  not  intended  to  conflict  with  it. 

3.  That  as  slaves  under  twelve  years  old  are  ex- 
empted from  taxation  by  the  constitution,  it  was  pro- 
per to  exempt  them  in  this  case.  So  as  the  constitu- 
tion had  fixed  the  value  of  slaves  who  are  to  be  taxed, 
it  was  proper  for  these  commissioners  to  adopt  that 
valuation.  Indeed,  it  was  necessary  for  them  to  do  so, 
as  they  had  no  authority  to  appoint  a  person  to  value 
them;  and  their  assessment  of  the  tax  was  necessarily 
based  upon  the  valuations  of  property  made  by  the 
state  officers.  And  as  to  the  relative  amount  of  the 
capitation  tax  and  the  levy  upon  property,  the  act  left 
that  to  the  discretion  of  the  commissioners. 

4th.  That  the  question  as  to  the  constitutionality  of 
the  law  made  by  the  appellants,  did  not  arise  in  this 
case.  That  there  was  nothing  in  this  act  which  was 
not  done  every  day  in  the  creation  of  corporations  for 
useful  public  or  private  purposes.  The  act  was  passed 
by  the  general  assembly,  and  became  a  law,  by  its 
terms,  from  its  passage.  The  people  were  not  autho- 
rized to  say  whether  it  should  be  a  law;  but  whether, 
it  being  a  law,  they  would  accept  its  provisions  made 
solely  for  their  benefit.  What  the  people  were  to  do, 
was  precisely  what  is  to  be  done  by  those  interested 
in  every  case  of  a  charter  of  incorporation  granted  by 
the  general  assembly.  That  to  hold  that  this  act  is 
unconstitutional,  would  be  to  condemn  and  overturn  a 
large  mass  of  our  legislation;  legislation  which  had 
been  most  considerately  entered  upon,  as  was  to  be 
seen  by  the  provisions  in  the  Code  of  1849;  and  to 
destroy  our  whole  system  of  free  schools.     The  coun- 
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1855.     sel  then  reviewed  tlie  cases  cited  on  this  question  by 
Term.^  the  counsel  for  the  appellants,  and  insisted  that  they 

either  related  to  laws  essentially  unlike  the  one  before 

Aals     ^^^  court,   or  enunciated  principles  inconsistent  with 
V.       the  settled  doctrines  of  this  court.     And  as  to  confer- 
rals,    ring  the  power  of  taxation  on  the  commissioners,  he 
referred  to  the  Fairfax  Justices,  5  Call  139;   Goddin  w 
Cramp,  8  Leigh  120;  Hamson  Justices  v.  Holland,  i 
Gratt.  247. 


Lee,  J.  The  mode  of  suing  in  this  case  and  the 
jurisdiction  of  the  court  have  both  been  called  in 
(luestion  but  as  I  think  upon  insufHcient  grounds. 
The  act  in  question  is  one  necessarily  affecting  all  the 
inhabitants  of  the  district  named  wiio  in  respect  of 
persons  or  property  were  liable  to  taxation  under  its 
provisions;  and  as  they  were  many  in  number  but  had 
a  common  interest,  it  was  allowable  according  to  set- 
tled practice,  for  some  to  file  a  bill  on  behalf  of  them- 
selves and  the  other  inhabitants  similarly  situated 
seeking  any  relief  to  which  they  might  all  in  common 
be  justly  entitled,  although  their  individual  interests 
might  be  several  and  distinct.  Calvert  on  Parties 
28;  Coehburn  v.  Thornpsoa,  16  Ves.  R.  321;  Chaneey 
V.  May,  Pr.  in  Chy.  592;  Attorney  General  v.  Heelis, 
2  Sim.  &  Stu.  67,  1  Cond.  Eng.  Ch.  R.  348;  Gray  v. 
Chaplin,  2  Sim.  &  Stu.  267,  Id.  451;  Blaekhmi  v. 
The  Warden  and  Society  of  Sutton  Coldfield,  1  Chy.  Cas. 
269;  Mit.  PI.  137;  Milligan  v.  Mitchell,  3  Mylne  & 
Craig  72,  14  Eng.  Ch.  R.  72.  And  it  would  seem 
where  a  large  number  of  persons  are  thus  interested 
in  a  common  subject  and  acts  be  done  to  the  injury  of 
the  common  right,  the  approval  of  the  majority  will 
neither  excuse  the  wrong  nor  take  away  from  the 
other  parties  their  remedy  by  suit.  Bromley  v.  Smith, 
1  Sim.  R.  8,  2  Cond.  Eng.  Ch.  5.  See  also  Sto.  Eq. 
PI.  §107,  112,  114,  120;   Taylor  v.  Salmon,  4  Mylne 
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&  Craig  134,  18  Eng.  Ch.  R.  133,  opinion  of  Lord     1855. 
Cottenhara;  Wollicorth  v.  Holt,  Id.  619;    1  Dan.  Ch.  ^x^"" 
Pr.  287,  et  seq. 


Nor  is  the  jurisdiction  of  the  court  of  equity  in  such  j^^J^ 
a  case  more  difficult  to  be  maintained.  It  may  be  that  v. 
for  each  act  of  the  board  of  commissioners  affecting  <feal8. 
the  inhabitants  of  the  district,  every  one  who  is  ag- 
grieved might  have  a  remedy  at  law  of  some  sort, 
more  or  less  effectual,  but  the  remedy  in  equity  would 
be  far  more  perfect,  adequate  and  complete,  and  as  the 
acts  of  the  commissioners  would  be  in  their  nature 
continuing  and  to  be  renewed  from  time  to  time,  to 
restrict  the  parties  to  their  legal  remedies  would  be  to 
consign  them  to  interminable  litigation  and  involve 
endless  multiplicity  of  suits.  Hence  the  court  of 
chancery  will  interpose  by  its  injunction  to  prevent 
the  threatened  wrong  and  provide  a  remedy  which 
shall  at  once  reach  the  whole  mischief  and  secure. the 
rights  of  all  both  for  the  present  and  the  future:  and 
it«  jurisdiction  in  such  cases  would  seem  to  be  well 
defined  and  fully  sustained  by  authority.  Mit.  PI.  89, 
et  seq.  117;  Sto.  Eq.  Jur.  §33,  §437;  Mu(/hes  v. 
Tnistees  of  Modern  College,  1  Ves.  R.  188  ;  Shand  v. 
Aberdeen  Canal  Cowpantj,  2  Dow.  Par.  R.  519;  Agar  v. 
Hegenfs  Canal  Company,  Coop.  Eq.  R.  77;  Gardner  v. 
Trustees  of  Newburgh,  2  John.  Ch.  R.  162;  Belknap  v. 
Belknap,  Ibid.  463;  Chborn  v.  U.  S,  Bank,  9  Wheat. 
R.  738;  Charles  Ea-er  Bridge  v.  Warren  Bridge,  6  Pick. 
R.  376;  Cnnshaw  v.  Slate  River  Company,  6  Rand.  245; 
Ood^lin  v.  Crump,  8  Leigh  120. 

These  difficulties  being  overcome,  we  are  brought  to 
the  merits  iu  the  front  rank  of  which  stands  the  ques- 
tion raised  as  to  the  validity  and  legal  operation  of  the 
act  of  assembly  in  (juestion.  This  has  been  denied 
upon  two  grounds:  First:  because  the  legislature  has 
no  power  under  the  constitution  to  make  the  operation 
of  a  law  depend  upon  the  result  of  a  vote  of  the  peo- 
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1855.     pie  or  a  portion  of  them.     Second:  because  it  cannot 
Tem^'^  delegate  the  power  of  taxation  to  a  board  such  as  that 


created  by  the  act  for  the  purpose  specified. 


Aais         There  is  certainly  no  express  inhibition  in  the  con- 
V.       stitution    upon    the    provisional   mode   of  legislation 

Aals.  adopted  in  this  case.  The  fourth  article  contains 
various  restrictions  and  qualifications  ot  the  legisla- 
tive power,  and  prescribes  certain  rules  which  the 
general  assembly  is  required  to  observe  in  the  exercise 
of  its  appropriate  functions  and  the  enactment  of 
•  laws,  but  there  is  nothing  which  directly  forbids  the 
legislature  to  make  the  operation  of  an  act  dependent 
upon  a  vote  of  the  people  thereafter  to  be  taken  or 
other  future  contingency.  The  objection  however  is 
that  it  is  inconsistent  with  the  representative  principle 
and  the  theory  of  our  government,  in  transferring  the 
power  and  duty  of  making  the  law  directly  to  the 
people  or  a  portion  of  them,  and  thus  relieving  the 
representative  body  of  their  proper  duty  and  just 
responsibility. 

It  will  not  be  questioned  that  it  is  entirely  compe- 
tent for  tjie  legislature  to  provide  for  taking  a  vote  of 
the  people  or  of  any  portion  of  them  upon  a  measure 
directly  atiecting  them,  and  if  a  given  number  be 
found  in  favor  of  its  adoption  to  enact  a  law  there- 
upon carrying  it  into  ettect.  And  there  would  seem 
to  be  but  little  ditterence  in  substance  in  a  reversal  of 
the  process  by  first  enacting  the  law  in  all  its  parts 
but  providing  that  its  operation  is  to  be  suspended 
until  it  be  ascertained  that  the  recjuisite  number  of 
the  people  to  be  affected  by  it  were  in  favor  of  its 
adoption.  In  regard  to  many  measures  especially 
those  of  a  local  character,  it  might  be  eminently  just 
and  proper  that  before  they  should  be  actually  en- 
forced the  wishes  of  a  majority  or  some  other  propor-' 
tion  of  those  who  are  to  bear  the  burdens  and  reap 
the  benefits,  if  any,  should  be  ascertained  in  some 
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reliable  form.     And  it  would  be  upon  some  occasions  a     1855. 
great  saving  of  valuable  time  especially  under  a  system    xerm.'^ 


of  biennial  sessions  of  the  legislature,  if  the  order  may 

be  inverted  and  the  act  be  first  framed  and  submitted     ^^j^ 
to  the  forms  of  enactment  and  the  question  as  to  its       v. 
acceptance  be  subseqently  determined  upon  by  those    ^^Is. 
interested. 

It  will  be  conceded  that  the  legislature  may  provide 
that  an  act  shall  not  take  effect  until  some  future  day 
named  or  until  the  happening  of  some  particular  event 
or  in  some  contingency  thereafter  to  arise  or  upon 
the  performance  of  some  specified  condition.  The 
exigencies  of  the  government  may  frequently  require 
laws  of  this  character  and  to  deny  to  the  legislature 
the  right  so  to  frame  them  would  be  unduly  to  qualify 
and  impair  the  powers  plainly  and  necessarily  con- 
ferred. Accordingly  we  find'  this  a  familiar  feature  in 
the  legislation  both  of  the  national  and  state  govern- 
ments. The  constitution  of  the  United  States  was 
submitted  by  resolution  of  the  convention,  to  congress 
and  to  the  delegates  of  the  different  states  in  conven- 
tion assembled,  for  their  assent  and  ratification,  with 
a  ftirther  resolution  declaring  it  to  be  the  opinion  of 
the  convention  that  the  proper  steps  should  be  taken 
to  execute  the  constitution  as  soon  as  it  should  be 
ratified  by  nine  of  the  states.  By  the  ordinance  of 
the  13th  of  July  1787  erecting  the  territory  north- 
west of  the  Ohio  the  governor  and  judges  were  to 
adopt  and  publish  such  laws  of  the  original  states  as 
were  necessary  and  best  suited  to  the  circumstances 
of  the  district  which  were  to  be  in  force  until  the 
organization  of  the  general  assembly  therein  unless 
disapproved  by  congress.  The  validity  and  eflfect  of 
this  provision  was  affirmed  both  in  the  Supreme  court 
and  in  the  Court  of  errors  of  New  York  in  a  case  in- 
volving the  right  of  the  government  ot  the  territory 
of  Michigan,  which  was  erected  in  1805  out  of  part  of 
Vol.  XIII — 12 
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1855.    the  northwest  territory  with  a  government  similar  iu 
TermT  all  respects  to  that   established   by  the  ordinance  of 


1787,  to  incorporate .  a  banking  company.     Bank   of 

^f^^  Michigan  v.  Winiams,  5  Wend.  K.  478 ;  8.  C.  in  error, 
V.  7  Wend.  R.  539.  The  nonintercourse  acts  of  March 
<feal8.  li  1809,  May  1,  1810,  and  May  2,  1811,  were  expressly 
made  to  depend  upon  the  course  that  might  be  a<lopted 
by  England  and  France  with  regard  to  the  edicts  pro- 
mulged  by  them,  to  be  made  known  by  proclamation 
of  the  president.  And  the  principle  of  this  mode  of 
legislation  was  sustained  by  the  Supreme  court.  Bry 
Aurora  v.  United  States^  7  Cranch's  R.  382.  See  another 
illustration.  Gray  v.  State  of  Delaware^  2  Ilarring.  R. 
76.  Nothing  is  more  common  than  for  an  act  of 
assembly  to  be  made  to  commence  upon  a  future  day. 
The  Code  of  1849  is  an  instance  of  the  kind.  All  acts 
of  incorporation  are  in  effect  acts  to  take  effect  upon  a 
future  event,  the  acceptance  of  the  corporators;  for 
without  their  consent  the  corporate  body  cannot  be 
created.  3  Kent's  Com.  277.  The  various  acts  making 
subscriptions  on  the  part  of  the  state  to  works  of  inter- 
nal improvement  when  a  certain  amount  shall  be  raised 
by  private  subscriptions,  are  of  this  character.  The 
several  acts  authorizing  the  Baltimore  and  Ohio  rail 
road  company  to  construct  their  road  through  the  ter- 
ritory of  Virginia  contain  the  same  feature.  Such  was 
the  character  of  the  act  of  March  3,  1835,  which 
authorized  the  County  courts  to  dispense  with  the  first 
and  second  sections  of  the  act  in  their  respective  coun- 
ties and  reinstate  the  road  law  of  1819.  Such  also  was 
the  act  of  February  3,  1846,  accepting  the  county  of 
Alexandria  upon  its  retrocession.  Instances  of  the 
same  kind  might  be  multiplied  indefinitely. 

Now  if  the  legislature  may  make  the  operation  of 
its  act  depend  on  some  contingency  thereafter  to  hap- 
pen, or  may  prescribe  conditions,  it  must  be  for  them 
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to  judge  in  what  contingency  or  upon  what  condition     1855. 
the  act  shall  take  effect.     They  must  have  the  power  ^^^ 

to  prescribe  any  they  may  think  proper ;  and  if  the 

condition  be  that  a  vote  of  approval  shall  first  be  ^^^ 
given  by  the  people  affected  by  the  proposed  measure,  v. 
it  is  difficult  to  see  why  it  may  not  be  as  good  and  ^  aig. 
valid  as  any  other  condition  whatever.  There  can  be 
no  inherent  vice  in  the  nature  of  such  a  condition 
which  shall  serve  to  defeat  the  act  when  it  would  be 
legal  and  effectual  if  made  to  depend  upon  some  other 
event.  To  say  in  such  a  case  that  the  act  is  made  by 
the  voters  and  not  by  the  legislature  is  to  disregard  all 
proper  distinctions,  and  involves  an  utter  confusion  of 
ideas  upon  this  subject.  Wherever  the  contingency 
upon  which  a  law  is  to  take  effect  depends  upon  the 
action  of  third  persons,  it  might  be  said  with  equal 
truth  that  the  law  was  enacted  by  those  persons  in- 
stead of  the  legislature.  But  there  is  a  plain  distinc- 
tion between  the  act  to  be  done  by  the  voters  and 
the  legislative  function.  They  have  no  power  to  alter 
or  amend  the  act  or  substitute  something  else  in  its 
place.  When  it  passed  the  assembly  with  the  lorms 
and  in  the  mode  prescribed  by  the  constitution,  the 
legislative  function  was  exhausted  although  by  its 
terms  it  required  a  vote  of  approval  by  the  people  in- 
terested before  it  went  into  operation.  But  when  that 
vote  w^s  given  and  the  result  ascertained  in  the  mode 
prescribed,  the  act  became  as  operative  and  effectual 
as  if  it  had  simply  fixed  upon  that  day  for  its  com- 
mencement. That  its  operation  should  depend  upon 
the  result  of  the  vote  is  as  much  a  part  of  the  legisla- 
tive will  as  any  other  of  its  provisions,  and  there  can 
be  no  difference  in  principle  depending  on  the  nature 
of  the  event  or  contingency  upon  which  the  act  is  to 
take  effect  though  the  differences  in  kind  and  degree 
may  be  without  end. 
That  there  can  be  nothing  in  the  contini^ency  of  a 
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1855.    vote   of  approval   of  an    act  by   the    people    which 
Term.'  ^^^^^  serve  of  itself  to  nullify  and    defeat   it  is  well 


attested  by  the  numerous  instances  to  be  found  in 
&  als  ^^^  legislation  both  of  the  general  and  state  govern- 
V.  ments  in  which  that  feature  is  presented.  By  the 
Aals.  act  of  assembly  of  the  3d  of  February  1846  before 
referred  to,  provision  was  made  for  the  reannexation 
of  the  county  of  Alexandria  to  this  state  "  so  soon 
as  congress  should  by  law  recede  to  the  common- 
wealth of  Virginia  the  said  county  of  Alexandria." 
By  the  act  of  congress  of  the  9th  of  July  1840  provi- 
sion is  made  for  submitting  the  question  of  retroces- 
sion to  a  vote  of  the  qualified  electors  of  the  county : 
and  it  was  enacted  that  if  a  majority  should  be  against 
accepting  the  provisions  of  the  act,  it  should  be  void 
and  of  no  effect ;  but  if  a  majority  should  be  in  favor 
of  accepting,  it  was  to  be  in  full  force.  Arid  in  that 
event  it  was  made  the  duty  of  the  president  to  inform 
the  governor  of  Virginia  of  the  result  of  the  election 
and  that  the  act  wiis  consequently  in  force.  The  con- 
stitutionality of  neither  of  these  laws  has  so  far  as  I 
am  informed  ever  been  questioned ;  and  indeed  the 
case  of  McLavghUn  v.  The  Bank  of  Potomac^  7  Gratt. 
68,  must  have  proceeded  upon  the  concessam^  that  both 
were  constitutional.  By  the  schedule  attached  to  the 
constitution  of  1830,  the  general  assembly  was  to 
provide  by  law  for  submitting  the  same  to  th^  voters 
thereby  qualified  for  their  ratification  or  rejection  and 
for  organizing  the  government  under  it  in  case  it 
should  be  ratified.  And  by  the  act  of  February  12, 
1830,  provision  is  made  both  for  a  vote  of  the  people 
and  for  the  organization  of  the  government  and  the 
election  of  senators  and  delegates  under  the  amended 
constitution  in  case  the  same  should  be  so  ratified. 
By  the  constitution  of  1851  a  similar  provision  is 
made  for  submitting  the  same  to  the  people  for  their 
ratification  or  rejection,  and  in  the  event  of  ratifica- 
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tion,  for  the  election  of  officers  under  the  new  consti-     1855. 
tution  and  the  organization  of  the  government.     The    xem.^ 


Bull 


general  provision  in  the  Code  of  1849  (ch.  82)  for  free 
schools  is  upon  the  principle  complained  of  here.     It    ^^l^ 
authorizes  a  vote  to  be  taken  in  any  county  upon  the       v.   • 
petition  of  one-fourth  of  those  entitled  to  vote  in  the     &  als. 
election  of  delegates,  by  order  of  the  County  court, 
and  if  two-thirds  of  the  votes  be  in  favor  of  adopting 
a  free  school  system,  it  prescribes  the  measures  to  be 
taken  for  carrying  the  same  into  effect.     Code  of  Vir- 
ginia, ch.  82,  §  2,  ei  seq.  p.  376,  377.     The  provision 
lor  subscriptions  on  behalf  of  a  county  to  a  work  of 
internal  improvement,  is  upon  a  similar  principle.     It 
authorizes  a  vote  of  the  freeholders  of  the  county  to 
be  taken  by  order  of  the  County  court,  and  if  three- 
fourths  are  found  in  favor  of  the  subscription,   pro- 
vides for  making  the  same  and  the  means  of  paying 
the  quotas.     Code,  ch.  62,  §  38,  40,  42,  p.  324,  325. 
These  general  provisions  but  adopted  the  principle 
of  submitting  the  subject  to  a  vote  of  the  people  from 
numerous  special  acts  which  had  passed  from  time  to 
time  for  particular  counties  and  districts  and  particu- 
lar works  of  improvement.     And   this  principle   has 
been  adopted  and  sustained  in  other  states.     Thus  by 
an  act  of  the  legislature  of  Pennsylvania,  an  election 
by  qualified  voters  of  two  certain  townships  was  di- 
rected to  be  held  in  order  to  determine  whether  one 
of  the  two  which  had  been  created  out  of  part  of  the 
other  should  be  continued  or  annulled,  the  question  to 
be  determined  by  a  majority  of  the  votes  polled.     An 
election  was  held  and  a  majority  of  the   votes  was 
given  against  the  continuance  of  the  new  township. 
This  act  was  held  to  be  constitutional.     Commonwealth 
V.  Judges  of  Quarter  Sessions^  8  Barr.  Pa.  R.  391.     So  a 
law  establishing  a  new  county  which  was  to  be  sub- 
mitted to  the  vote  of  those  on  whom  the  burdens  were 
to  fall  was  decided  to  be  not  unconstitutional.     State 
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1855.    of  Missouri  v.  Scott^  17  Missouri  R.  (2  Bennett)  521. 
Term.*^  So  an  act  concerning  the  removal  of  the  seat  of  justice 


of  Delaware  county,  which  provided  that  the  question 
&als  ^**  ^^^  removal  should  first  be  submitted  to  a  vote  of 
V.  the  qualified  electors  and  if  a  majoritj^  should  be  found 
&  al8.  i^  ^^^  favor,  the  commissioners  should  designate  the 
location  for  the  new  public  buildings  and  proceed  to 
erect  them,  was  held  to  be  valid  and  constitutional. 
Commonwealth  ex  rel  Lyons  v.  Painter^  10  Barr.  Pa.  R. 
214.  So  an  act  of  the  legislature  of  Kentucky  which 
authorized  the  mayor  and  council  of  the  city  of  Louis- 
ville with  the  consent  and  api»robation  of  a  majority 
of  the  qualified  voters  of  the  city  expressed  by  a  vote 
at  a  regular  election  of  city  officers  and  upon  a  regular 
submission  of  the  question  after  due  notice,  to  sub- 
scribe for  stock  in  the  Louisville  and  Frankfort  rail 
road  company,  was  sustained.  Talbot  v.  Dent^  9  B. 
Mon.  R.  526.  In  Stewart  v.  Jefferson,  3  Harring.  R. 
385,  a  law  authorizing  taxation  for  the  purposes  of 
free  schools  by  the  determination  and  vote  of  a  ma- 
jority of  the  voters  of  a  school  district  was  decided  to 
be  constitutional.  A  similar  law  was  sustained  in 
Maryland.  Burr/ess  v.  Pue,  2  Gill's  R.  11.  The  case 
of  Bridgport  v.  Housatonic  Rail  Road,  15  Conn.  R. 
475,  was  upon  a  similar  principle  and  the  act  in  ques- 
tion was  maintained  to  be  valid.  In  Slack  v.  Maysvdle 
and  Lexington  Rail  Road  Company,  13  B.  Mon.  R.  1, 
the  power  of  the  legislature  of  Kentucky  to  impose 
local  taxation  for  local  purposes  and  its  right  to  em- 
ploy the  agency  of  County  courts,  trustees  of  towns, 
and  other  bodies  created  for  the  purpose,  are  fully 
maintained ;  and  it  was  held  to  be  no  objection  to  the 
mode  of  exercising  it  that  it  was  referred  to  the  vote 
of  a  majority  of  those  to  be  affected  by  it.  Accord- 
ingly the  provision  of  the  act  incorporating  the  com- 
pany which  made  it  the  duty  of  the  mayors  and 
councils  of  the  cities  of  Maysville  and  Lexington  and 
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of  the  County  courts  in  certain  counties  to  ascertain     1855. 
the  sense  of  a  majority  of  the  qualified  voters  within    xerm.^ 


their  respective  limits,  and  if  a  majority  should  be  in  

favor  of  subscriptions  to  the  stock,  to  make  the  same  ^^{^ 
and  fo  levy  taxes  or  borrow  money  to  raise  the  neces-  v. 
sary  amounts  was  held  to  be  within  the  le^timate  &b\s. 
powers  of  the  legislature.  And  in  a  case  which  went 
before  the  Supreme  court  of  Xew  York,  the  very  ques- 
tion was  decided  in  the  most  imposing  form.  The  act 
of  that  state  of  March  26,  1849,  known  as  the  "  free 
school  law "  provided  (§  10)  that  the  electors  should 
determine  by  ballot  at  the  annual  election  whether  the 
act  should  or  should  not  become  a  law.  By  section 
14  it  w^as  proN^ided  that  if  a  majority  should  be  found 
against  it,  the  act  should  be  null  and  void;  but  if  the 
majority  should  be  for  the  law,  the  act  should  become 
a  law  and  take  effect  on  a  day  specified.  It  was  ob- 
jected that  the  efl[ect  of  the  act  was  to  transfer  the 
power  of  enacting  laws  from  the  legislature  to  the 
electors  at  the  ballot  box.  The  court  however  distin- 
guished between  the  exercise  of  legislative  power  in 
framing  and  enacting  a  statute  which  is  to  become  a 
law,  and  the  exercise  of  another  altogether  different 
and  foreign  but  subordinate  power  in  producing  the 
event  or  result  upon  which  such  enactment  is  to  take 
effect;  and  held  the  act  in  question  to  be  valid  and 
constitutional.  Johnson  v.  Mieh^  9  Barb.  R.  680.  Other 
cases  will  be  found  to  the  same  effect  or  asserting  a 
similar  principle  in  several  of  the  states. 

I  am  aware  there  are  cases  to  be  found  in  the  re- 
ported decisions  in  some  of  the  states  in  which  the 
contrary  doctrine  has  been  maintained.  Several  have 
been  cited  by  the  counsel  for  the  appellants.  One  of 
these  is  the  case  of  Bice  v.  Foster^  4  Harring.  R.  479. 
This  appears  to  be  a  leading  case  as  it  is  cited  in  h\\ 
the  other  cases  which  I  have  seen  in  which  the  deci- 
sions have  accorded  with  it,  and  the  line  of  argument 
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1865.    adopted  in  it  seems  to  be  very  much  the  same  as  that 

Ternf'^  which  led  to  the  oonehision  in  the  subsequent  cases. 
The  act  in  question  provided  for  taking  a  vote  of  the 

^"j^     citizens  of  the  several  counties  upon  the  question  of 
V.       licensing  the  sale  of  intoxicating  liquors :  and  if  there 

Aals.  should  be  a  majority  of  votes  for  "  no  license"  it  was 
declared  to  be  unlawful  for  any  person  to  retail  intoxi- 
cating liquors  within  any  county  which  had  given  such 
majority,  and  the  retailing  such  liquors  was  declared  to 
be  a  nuisance.  The  court  held  the  act  null  and  void 
because  it  was  a  delegation  of  legislative  power  to  the 
people  which  it  was  said  the  legislature  had  no  power 
to  make.  But  it  will  be  observed  that  the  court  care- 
fully distinguish  this  case  from  Steward  v.  Jefferson 
(above  cited)  in  which  it  wa«  held  that  the  legislature 
might  properly  leave  it  to  a  majority  of  the  school 
voters  to  say  whether  a  tax  should  be  laid  for  the  estab- 
lishmetit  of  free  schools.  This  case  was  approved,  but 
the  distinction  in  principle  between  it  and  Rice  v.  Fos- 
ter^  has  eluded  my  perception,  though  the  court  in  the 
latter  case  seem  to  think  it  very  apparent.  However 
this  may  be  the  utmost  ingenuity  will  fail  to  distinguish 
it  from  the  case  in  judgment  and  the  authority  of  the 
decision  in  the  one  case  and  of  the  opinion  of  the  court 
approving  it  in  the  other,  may  both  be  cited  here  in 
support  of  the  argument. 

The  case  of  Parker  v.  Commonwealth y  6  Barr  Pa.  K. 
507,  was  upon  a  similar  law  of  the  state  of  Pennsyl- 
vania, and  the  case  was  decided  in  the  same  way  as  in 
the  Delaware  case,  and  upon  very  similar  reasoning. 
And  yet  it  will  be  seen  that  Judge  Bell  who  delivered 
the  opinion  of  the  majority  of  the  court  (two  of  tiie 
judges  dissenting)  fully  sustains  the  constitutionality 
of  the  school  law  of  1836,  one  of  the  provisions  of 
which  was  that  elections  should  be  held  at  stated  pe- 
riods within  each  district  at  which  the  question  of  es- 
tablishing common  schools  should  be  decided  by  the 
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qualified  voters  of  the  district.     If  a  majority  should     1855. 
be  "for  schools"  the  directors  were  to  go  on  and  es-    Term.' 


Bull 


tablish  them  according  to  the  provisions  of  the  act: 
but  if  the  majority  should  be  "for  no  schools,"  the  ^^ 
system  was  not  to  go  into  operation  for  a  certain  pe-  v. 
riod.  And  if  after  a  district  had  accepted  the  system  ^  als. 
a  majority  of  the  voters  should  be  against  its  continu- 
ance (to  determine  which  elections  were  to  be  held)  . 
it  was  to  be  suspended  till  a  majority  should  otherwise 
decide.  Like  Chief  Justice  Booth  in  the  Delaware 
case,  he  distinguishes  between  such  a  law  and  the  ex- 
cise law  of  which  he  was  treating  and  which  he  re- 
garded as  but  a  transfer  to  the  people  at  the  polls  of 
the  power  to  enact  a  penal  statute  under  which  the  citi- 
zen might  be  indicted  and  punished.  The  authority 
of  this  case  even  on  the  question  which  it  decides,  is 
however  much  shaken  by  the  subsequent  cases  of  the 
Ccmimonwealih  v.  The  Judges  of  Quarter  Sessions  and 
the  Commonwealth  v.  Painter  (above  cited,)  although  it 
may  not  have  been  directly  and  in  terms  overruled. 
In  these  cases  the  court  has  plainly  receded  from  the 
ground  attempted  to  be  maintained  in  Parker  v.  Com- 
monwealth,  and  both  are  strong  authorities  in  support 
of  the  validity  of  the  act  in  question  here. 

The  doctrine  of  Bice  v.  Foster  appears  to  have  been 
applied  to  laws  concerning  free  schools  in  two  cases  in 
Xew  York.  They  are  Thome  v.  Cramer^  15  Barb.  R. 
112,  and  Bradley  v.  Baxter,  Ibid.  122.  I  will  not  stop 
to  distinguish  the  law  in  question  in  those  cases  from 
our  act,  because  whatever  respect  may  be  due  them,  I 
yet  think  in  point  of  authority  they  are  far  outweighed 
by  the  cases  establishing  a  different  doctrine.  The 
reasoning  of  the  judges  tends  rather  to  demonstrate 
the  inexpediency  of  this  provisional  legislation  than  its 
unconstitutionality,  and  to  my  mind  it  is  far  less  cogent 
and  convincing  as  to  the  latter  than  that  which  pre- 
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1866.    vailed  in  Johnson  v.  Rich^  in  which  the  same  law  was 

Term.^  sustained  by  the  same  court  although  with  a  different 
bench  of  judges. 

^^jg         As  to  the  wisdom  and  expediency  of  this  kind  of 
V.       legislation,  this  is  not  the  place  to  express  an  opinion. 

&  als.  To  say  that  it  is  liable  to  be  abused  is  but  to  affirm 
what  is  equally  true  of  every  mode  of  legislation. 
^  Whilst  there  may  be  occasions  on  which  it  may  be 
adopted  with  advantage  to  the  public  interest,  it  may 
also  be  resorted  to  upon  others  to  enable  the  represen- 
tative to  escape  from  his  just  responsibilities.  Yet 
however  profoundly  impressed  the  judicial  mind  may 
be  in  any  given  instance  with  its  impropriety  and  in- 
expediency, it  will  not  do  to  say  that  for  that  cause 
the  law  may  be  set  aside.  This  would  but  be  for  the 
judiciary  to  set  itself  up  as  a  revisory  body  upon  the 
acts  of  the  general  assembly  and  would  be  a  plain 
usurpation  upon  the  powers  conferred  upon  that  body. 
Unlike  a  question  of  constitutionality  proper  which 
must  depend  upon  fixed  principles,  this  would  fluctu- 
ate with  the  varying  views  of  different  minds.  What 
one  judge  might ,  deem  most  unwise  and  dangerous 
another  might  think  highly  proper  and  beneficial. 
How  great  soever  the  evil  may  be  the  security  against 
.it  must  be  sought  in  the  wisdom  and  integrity  of  the 
legislative  body  or  failing  these,  the  corrective  will  be 
found  in  the  virtue  and  intelligence  of  the  people. 

The  second  ground  of  objection  to  the  act  is  equally 
nnsustainable.  The  maxim  potestas  delegata  non  poimi 
delegari  however  true  in  the  abstract  can  have  no  ap- 
plication here.  The  authority  ot  the  legislature  to 
delegate  to  other  bodies  the  power  of  taxation  for  cer- 
tain purposes  can  no  longer  be  considered  an  open 
question.  As  early  as  in  the  time  of  Judge  Pendleton 
this  court  decided  that  the  power  of  laying  levies  for 
county  purposes  might  well  be  conferred  upon  the 
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county   courts.      Case  of    the  Fairfax   Comity    Levy^    1856. 
5  Call   139.*      So  the  constitutionality  of  the  act  of  ^^^J 

the    13th   February    1833    authorizing    the   common  — ■ 

council  of  the  city  of  Richmond  to  subscribe  to  the  ^^^ 
stock  of  the  James  river  and  Kanawha  company  and  v. 
to  levy  taxes  to  provide  for  the  subscription  was  &aig. 
maintained.  Goddin  v.  Crump^  8  Lei^h  120.  Judge 
Brooke  who  dissented  from  the  opinion  of  the  ma- 
jority of  the  court  in  that  case,  agreed  however  that 
the  legislature  might  delegate  its  power  to  local 
authorities  for  local  purposes :  and  this  doctrine  was 
again  affirmed  in  the  case  of  the  Harrison  Justices  v. 
Holland^  3  Gratt.  247,  and  receives  support  from 
decisions  elsewhere.  Burgess  v.  Piie^  2  Gill  R.  11; 
Livingston  v.  Mayor  of  New  York,  8  Wend.  R.  85; 
Thomas  v.  Leland^  24  Wend  R.  65;  Lockhart  v.  Har- 
rington^ 1  Hawks'  R.  408;  Cheaney  v.  Hooser^  9  B. 
Mon.  R.  330;  Nichol  v.  Mayor  ^c.  of  Nashville^  9 
Humph.  R.  252;  Slack  v.  Lexington  and  Maysville  B. 
C.  13  B.  Mon.  R.  L  And  it  may  now  be  regarded 
as  definitively  settled.  Nor  can  any  distinction  be 
successfully  maintained  between  the  local  municipal 
purposes  for  which  the  power  of  taxation  had  thus 
been  held  to  be  duly  delegated  and  the  support  of  a 
district  or  county  free  school  system.  The  board  of 
commissioners  is  a  purely  local  authority  and  the  edu- 
cation of  those  entitled  to  admission  may  also  be 
regarded  as  sufficiently  local  in  its  character  to  come 
within  the  strictest  interpretation  of  the  rule,  and 
surely  no  purpose  for  which  the  power  may  be  exer- 
cised can  be  more  laudable  or  more  conducive  to  the 
public  weal. 

♦  XoU  by  the  Judge.^The  date  of  this  decision  and  the  occasion 
on  which  it  was  made  do  not  appear.  The  opinion  was  however 
furnished  to  the  reporter  by  Judge  Pendleton  himself  and  it  was 
no  doubt  a  decision  of  the  Court  of  appeals  in  his  time.  The 
eminent  judge  died  in  October  1803. 
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1855.        I  feel  therefore  no  hesitation  in  coining  to  the  con- 
Term?^  elusion  that  the  act  in  question  was  perfectly  within 


Bull 


the  constitutional  competency  of  the  legislature,  and 

&r]b     ^^  ^^  ^^  been  ascertained  in  the  mode  prescribed  that 

V.       the  requisite  number  of  votes  was  given  for  its  accep- 

&al8.    tance,  it  is  to  be  respected  and  enforced  as  any  other 

act  of  the  general  assembly  passed  in  conformity  to 

the  constitution. 

Upon  the  construction  of  the  act  several  questions 
have  been  made  which  I  will  now  briefly  consider. 

It  is  insisted  that  no  power  is  given  to  the  commis- 
sioners to  levy  taxes  for  school-houses  an4,  that  they 
have  transcended'  their  authority  in  so  doing.  It  is 
true  the  act  does  not  say  in  terms  that  the  commis- 
sioners may  levy  a  tax  to  pay  for  school-houses,  but  it 
authorizes  them  to  establish  schools  and  after  ascer- 
taining the  amount  necessary  to  defray  the  expense  to 
levy  taxes  for  the  same.  To  establish  schools,  the  first 
step  must  be  to  provide  school-houses;  and  it  cannot 
be  supposed  that  the  act  contemplated  these  would 
be  furnished  by  private  contributions.  Nor  could  it 
have  been  the  intention  of  the  act  that  the  system 
should  not  take  effect  unless  school-houses  should  be 
so  furnished.  Had  such  been  the  intention  it  would 
doubtless  have  been  plainly  expressed.  There  is  no 
reason  for  supposing  that  the  omission  to  provide  in 
express  terms  the  power  to  build  or  purchase  school- 
houses  was  intentional  with  the  view  of  withholding 
that  of  levying  taxes  for  that  purpose.  It  was  doubt- 
less not  expressly  conferred  because  it  was  thought  to 
be  embraced  suiBciently  in  the  general  powers  given 
to  the  board.  And  if  it  be  conceded  that  the  act 
should  receive  a  strict  construction,  still  it  must  be 
such  as  to  enable  the  board  to  carry  the  intention  of 
the  legislature  into  eflect.  This  was  to  establish  free 
schools  and  to  do  this  the  power  to  provide  school- 
houses  was  indispensable.     Upon  the  familiar  principle 
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therefore  that  a  power  expressly  granted  carries  with     1855. 
it  by  necessarj'  implication  all  such  as  are  required  for    xerm.'^ 


Bull 


its  due  and  proper  exercise,  the  power  to  provide  the 
necessary  school-houses  may  well  be  maintained.  ^^{^ 

It  is  also  objected  that  the  commissioners  have  v. 
adopted  a  mode  of  taxation  unauthorized  by  the  act.  &aig. 
The  capitation  tax  levied  by  them  was  upon  the  white 
male  inhabitants  over  the  age  of  twenty-one  years 
only :  and  the  property  tax  was  an  ad  valorem  tax  upon 
all  the  property  in  the  district  excepting  slaves,  and 
upon  these  was  laid  a  tax  of  litty  cents  for  every  hun- 
dred dollars  worth  of  those  above  the  age  ot  twelve 
years,  every  such  slave  to  be  valued  at  three  hundred 
dollars,  no  tax  at  all  being  imposed  on  slaves  under  that 
age.  These  discriminations  it  is  insisted  the  board  had 
no  power  to  make. 

It  must  be  supposed  that  it  was  the  intention  of  the 
legislature  the  act  should  be  perfect  and  complete  in 
all  its  parts  and  capable  of  being  executed  without 
fiirther  legislation.  Now  while  the  ninth  section  pro- 
vides for  a  capitation  tax,  nothing  is  anywhere  said  of 
the  means  by  which  the  number  and  names  of  those 
who  would  be  subject  to  it  are  to  be  ascertained.  No 
provision  is  made  for  obtaining  a  list  and  no  one  au- 
thorized to  require  parents  or  heads  of  families  to  give 
the  numbers  of  those  who  would  answer  the  descrip- 
tion of"  white  male  inhabitants."  And  it  can  scarcely 
be  supposed  that  it  was  the  intention  of  the  legislature 
the  capitation  tax  which  the  act  authorized  should  be 
lened  on  infants  of  what  age  soever,  as  well  as  upon 
adults.  Certainly  a  doubt  may  well  arise  upon  the 
construction  of  the  ninth  section  as  to  the  precise  class 
intended  to  be  embraced  by  the  terms  "  white  male 
inhabitants  "  upon  whom  this  capitation  tax  was  to  be 
laid,  and  reference  may  properly  be  had  to  the  consti- 
tution under  which  the  law  was  enacted  in  aid  of  its 
interpretation.     By  the  twenty-fourth   section  of  the 
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1855.    fourth  article  of  the  constitution,  a  capitation  tax,  eo 
Ter^^  ^^^^^^^'  '^  required  to  be  levied  on  ^very  white  male 


inhabitant  who  has  attained  the  age  of  twenty-one 
&  ais  y^^^^»  ^"^  moiety  of  which  is  to  be  applied  to  educa- 
V.  tion  in  primary  and  free  schools.  It  may  therefore 
&  als.  reasonably  be  inferred  that  it  was  the  intention  of  the 
legislature  the  capitation  tax  authorized  by  this  act 
should  conform. to  that  required  to  be  levied  by  the 
constitution  and  should  be  laid  upon  the  same  class  of 
white  male  inhabitants,  to  wit,  those  of  the  age  of 
twenty-one  years  and  upwards.  Thus  the  number  and 
names  of  those  who  were  subject  to  the  capitation  tax 
authorized  by  this  act  would  be  found  upon  the  books 
of  the  commissioners  of  the  revenue  of  the  county  as 
listed  for  the  purpose  of  the  capitation  tax  required  to 
be  imposed  by  the  constitution  :  and  to  these  books  in 
the  absence  of  any  provision  for  making  a  list,  refer- 
ence may  and  must  be  had  to  enable  the  commis- 
sioners to  ascertain  the  amount  of  liabilities  incurred 
and  fix  the  rate  of  the  tax  to  be  imposed.  The  names 
and  number  of  the  white  male  inhabitants  resident 
within  the  district  would  perhaps  be  found  in  common 
with  those  resident  throughout  the  whole  commis- 
sioner's district ;  but  it  would  be  the  <luty  of  the  com- 
missioners to  discriminate  those  resident  within  the 
limits  ot  the  district  from  those  without. 

So  with  regard  to  the  tax  to  be  laid  on  property. 
No  provision  is  made  for  any  assessment  of  property- 
within  the  district  nor  any  mode  or  means  prescribed 
for  ascertaining  the  amount  and  kinds  liable  to  taxa- 
tion. Resort  therefore  must  be  again  had  to  the  books 
of  the  commissioners  of  the  revenue.  But  the  consti- 
tution declares  a  particular  class  of  slaves  only  to  be 
subject  to  taxation,  to  wit,  those  of  the  age  of  twelve 
years  and  upwards,  and  it  also  prescribes  the  ratio  in 
respect  to  land  in  which  they  shall  be  assessed.  So 
that  the  commissioner's  books  made  out  for  state  pur- 


Digitized  by 


Google 


COURT  OF  APPEALS  OF  VIRGINIA.  103 

poees  would  only  exhibit  the  number  of  slaves  to  be     1855. 
-assessed  with  taxes  under  the  constitution ;  and  it  is    xexm*^ 


therefore  reasonably   to  be   intended  that  the  term 
'*  property "  where  it  occurs   in  the  ninth  section   is     ^^J^ 
used  as  it  respects  slaves,  in  the  sense  affixed  by  the       v. 
constitution  and  that  the  slaves  embraced  by  it  are     &al8. 
those  only  who  have  attained  the  age  of  twelve  years, 
each  to  be  assessed  with  a  tax  equal  to  and  not  exceed- 
ing that  imposed  on  land  of  the  value  of  three  hun- 
dred dollars.     It  has  been  made  by  the  constitution  a 
feature  of  state  policy  that  the  ad  valorem  property  tax 
when  applied  to  slaves  should  be  in  a  fixed  ratio  and 
according  to  an  assumed  standard  of  value,  and  any 
act  of  assembly  providing  for  levying  taxes  ought  to  be 
regarded  as  intending  to  respect  this  policy  and  not  to 
enlarge  the  area  of  taxation  unless  the  contrary  be 
plainly  and  expressly  declared. 

The  capitation  tax  provided  for  in  the  twenty-fourth 
section  of  the  fourth  article  of  the  constitution  is  to 
be  equal  to  the  tax  assessed  on  land  of  the  value  of 
two  hundred  dollars.  But  this  is  a  tax  which  the  le- 
gislature is  required  to  levy.  It  may  not  be  less  than 
according  to  the  ratio  prescribed,  but  there  is  nothing 
to  prevent  the  legislature  from  making  it  greater;  and 
it  can  scarcely  be  doubted  that  it  is  strictly  within  the 
power  of  the  legislature  to  increase  this  tax  according 
to  its  discretion  for  the  promotion  of  education  and 
any  other  legitimate  purpose :  and  this  power  it  may 
delegate  to  the  County  courts  or  to  a  corporation  such 
as  that  created  by  this  act  for  the  purposes  of  educa- 
tion to  be  by  them  exercised  as  it  might  be  by  the 
legislature,  with  such  additional  guards  and  restric- 
tions as  that  body  shall  see  proper  to  impose.  Hence 
it  was  competent  to  the  board  to  fix  the  capitation  tax 
at  a  higher  rate  than  that  provided  in  the  constitution, 
and  as  education  is  perhaps  more  fitly  and  appropri- 
ately the  subject  of  a  capitation  tax  than  of  a  tax  on 
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1855.    property  (although  property  also  is  undoubtedly  inte- 
Term.'^  rested  and  should  contribute  its  just  proportion)  there 

may  be  good  reason  why  the  board  in  the  exercise  of 

Aais     ^^®  discretion  advanced  the  capitation  tax  beyond  the 

V.       general  ratio  and  made  it  relatively  larger  than  the 

Aals.    ®^^^  ^^  prescribed  by  the  constitution.    And  I  do  not 

feel  prepared  to  say  that  in  fixing  its  amounts  the  board 

have   abused  their  power  or  unduly   exercised  their 

discretion. 

;None  of  the  objections  which  have  been  made  should 
as  it  seems  to  me  be  sustained  :  and  I  am  of  opinion  to 
aflirm  the  order  dissolving  the  injunction. 

Allen,  P.  and  Moncire,  J.  concurred  in  the  opinion 
of  Lee,  J. 

Daniel  and  Samuels,  Js.  thought  that  the  commis- 
sioners erred  in  exempting  from  taxation  any  of  the 
white  males  or  slaves.  On  the  other  questions  they 
concurred  in  the  opinion  of  Lee,  J.  • 

Decree  affirmed. 
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Bicfimond. 


Term. 


Chapman  v.  Campbell.  1856. 

January 

(Absent  Allen,  P.*) 
February  20. 

1.  The  17th  section  of  29  Charles  2,  cb.  3,  requiring  that  to  make 

good  a  contract  for  the  sale  of  goods,  wares  and  merchandise, 
(for  the  price  of  XIO  or  upwards,)  the  buyer  shall  accept  and 
actually  receive  in  whole  or  in  part  the  thing  sold,  or  give 
something  in  earnest  to  bind  the  bargain  or  in  part  payment ; 
or  that  some  note  or  memorandum  of  the  bargain  be  made 
and  signed  by  the  parties  or  their  agents,  has  not  been 
adopted  in  this  state. 

2.  When  there  is  a  contract  for  an  immediate  sale,  and  nothing 

remains  to  be  done  by  the  vendor  as  between  him  and  the 
vendee,  the  vendor  immediately  acquires  a  property  in  the 
price,  and  the  vendee  a  property  in  the  goods;  and  then  all 
the  consequences  resulting  from  the  ve?ting  of  the  property 
follow,  one  of  which  is  that  if  it  be  destroyed  the  loss  falls 
upon  the  vendee. 

3.  Any  words  importing  a  bargain  whereby  the  owner  of  a  chattel 

signifies  his  willingness  and  consent  to  sell,  and  whereby  an- 
other person  shall  signify  his  willingness  and  consent  to  buy 
it,  in  presentij  for  a  specified  price,  would  be  a  sale  and  trans- 
fer of  the  right  to  the  chattel :  and  neither  the  delivery  or 
tender  of  the  property,  nor  the  payment  or  tender  of  the 
purchase  money,  is  necessary  to  constitute  the  contract. 

4.  A  slave  on  trial  for  larceny  before  a  County  court,  is  sold ;  and 

before  he  is  discharged  he  makes  his  escape  and  is  not  heard 
of  again.  The  contract  of  sale  being  complete,  the  purchaser 
is  bound  for  the  price,  though  the  slave  was  not  and  could 
not  be  delivered. 

This  was  an  action  of  assumpsit  instituted  in  the 
Circuit  court  of  Page  county  by  Xancy  Campbell 
against  William  A.  Chapman,  to  recover  the  price  of  a 
slave  alleged  to  have  been  sold  by  the  former  to  the 

*  Judge  Allen  was  absent  during  this  term ;  having  been  con- 
fined to  his  room  fn  this  city  by  sickness. 
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1856.    latter.     The  cause  was  removed  to  the  Circuit  court 

Term7  ^^  Rappahannock  county;  and  when  it  came  on  there 

to  be  tried  the  jury  found  a  verdict  tor  the  plaintiff 

^an"    ^^^  eight  hundred  dollars,  with  interest  from  the  date 

V.       of  the  contract;  and  the  court  rendered  a  judgment 
Camp-  ,.      , 

bell      accordmgly. 

When  the  verdict  was  rendered  the  defendant  Chap- 
man applied  to  the  court  for  a  new  trial,  which  was 
refused;  and  upon  an  exception  being  taken,  the  facts 
were  certified  as  follows :    . 

That  at  a  County  court  held  for  the  county  of  Page 
on  the  25th  of  August  1851,  a  slave,  owned  by  a  Mr. 
Barbee,  was  tried  for  larceny,  and  found  guilty,  and 
the  judgment  of  the  court  was  that  he  should  have 
ten  stripes,  lightly  laid  on.  That  thereafter,  a  slave 
named  Gilbert,  the  property  of  the  plaintiff,  was  tried 
as  accessory,  and  found  guilty ;  and  before  the  court 
pronounced  any  judgment,  the  counsel  for  the  slave 
applied  to  the  court  not  to  inflict  a  heavier  punish- 
ment on  the  accessory  than  had  been  inflicted  on  the 
principal.  To  which  the  court  replied,  that  the  slave 
(the  principal)  had  been  sold  and  was  to  be  taken  from 
the  commonwealth,  and  that  fact  was  the  inducement 
to  the  infliction  of  so  light  a  punishment.  The  plain- 
tiff, an  old  lady,  the  owner  of  the  slave  Gilbert,  who 
was  in  court,  was  then  applied  to,  to  know  if  she 
would  sell  her  slave,  to  which  she  assented,  and 
authorized  J.  Y.  Menefee  to  sell  him.  The  defendant, 
who  was  in  court,  and  who  it  was  proved  was  a 
justice  of  the  peace  of  the  county  of  Page,  though 
not  a  member  of  the  court,  and  was  cognizant  of  all 
that  was  passing,  enquired  what  price  she  would  take 
for  the  slave.  To  which  her  agent  replied,  that  she 
would  take  eight  hundred  dollars.  The  defendant 
then  replied,  I  will  give  it.  The  agent  replied,  the 
negro  then  is  yours.  To  which  the  <lefendant  replied, 
well,  I  will  take  him. 
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The  court  then  remanded  the  slave  to  jail,  without     1866. 
passing  sentence  on  him;  the  plaintiff,  by  her  agent    Xerm7 

and  counsel,  saying  the  negro  was  not  to  be  remanded 

at  the  plaintiff's  expense,  and  the  defendant  saying,  ^^ 
the  negro  was  not  to  be  remanded  at  his  expense.  A  v. 
bill  of  sale  was  thereafter  prepared,  and  executed  by  bell, 
the  plaintiff,  with  an  order  to  pay  the  money,  the 
price  of  the  slave,  to  the  said  agent,  J.  Y.  Menefee, 
and  delivered  to  Mr.  Menefee,  who  applied  to  the 
defendant  for  payment.  The  defendant  replied,  that 
he  had  not  the  money  in  his  pocket,  and  would  like  to 
have  some  two  weeks  to  pay  it  in.  The  agent  replied, 
that  he  could  not  give  that  time;  that  he  should 
leave  court  for  the  county  of  Rappahannock  (where 
he  lived)  in  a  day  or  two,  and  if  he  would  pay  the 
money  before  he  left,  it  would  answer  his  purposes. 
To  which  the  defendant  replied,  that  he  would  borrow 
the  money,  and  would  pay  it  to  him  before  he  left. 
With  this  understanding  the  parties  separated. 

It  was  further  proved,  that  the  defendant  applied 
to  the  court  to  have  the  slave  Gilbert  confined  in  an 
apartment  separate  from  the  slave  who  was  the  prin- 
cipal in  the  larceny,  and  who  was  still  confined  in  jail 
for  safe  keeping  by  his  purchaser.  And  it  was  also 
proved  that  Barbee,  the  former  owner  of  the  slave, 
who  was  the  principal,  made  a  similar  request,  for  the 
reascru  that  the  slaves  were  hostile,  and  might  injure 
each  other.  Which  order  was  given  by  the  court  to 
the  jailor,  and  the  slaves  were  accordingly  confined 
in  separate  apartments. 

It  was  also  proved  that  the  defendant  applied  to 
the  jailor,  after  the  negro  Gilbert  was  remanded  to 
jail,  to  know  whether  there  was  any  thing  in  the  jail 
with  which  the  negro  could  inflict  an  injury  on  him- 
self; the  witness  proving  that  the  defendant  seemed 
to  be  apprehensive  that  the  man  might  do  some  vio- 
lence to  himself. 
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1856.         It  was  further  proved,  that  the  slave  broke  jail  that 

l^rw7  ^^S^^^  ^^^  made  his  escape,  and  the  next  day,  when 

—  the  agent  of  the  plaintiff*  was  about  to  leave  for  Rap- 

^^'   pahannock,  he  applied  to  the  plaintiff'  for  payment 

V.       of  the  purchase  money,  which  he  refused,  and  this 

belL     action  was  thereupon  instituted. 

Chapman  thereupon  applied  to  this  court  for  a 
supersedeas,  which  was  awarded, 

Patton^  for  the  appellant,  insisted : 

1st.  That  the  facts  did  not  make  out  a  contract  of 
sale  and  purchase,  and  that  Chapman  did  not  consider 
himself  the  purchaser.  And  if  there  was  a  misunder- 
standing between  the  parties  at  the  time  on  this  point, 
that  was  good  ground  for  refusing  to  hold  either  party 
liable.     Story  on  Sales,  §  150. 

2d.  That  there  was  no  delivery  of  the  slave  or  offfer 
to  deliver  on  payment  of  the  purchase  money,  which 
was  necessary  before  the  purchase  money  could  be 
recovered.  And  moreover  that  the  slav^e  being  in  the 
custody  of  the  court,  was  not  in  a  condition  to  be 
delivered;  and  therefore  the  vendor  could  not  recover. 
He  referred  to  the  opinions  of  Carr  and  Cabell,  Js.  in 
the  case  of  Pleasants  v.  Pendletoi),  6  Rand.  478,  495, 
496,  503. 

Morso?},  for  the  appellee,  insisted; 

1st.  That  the  proof  of  the  contract  was  sufficient. 
He  said  that  the  law  of  Virginia  was  unlike  that  of 
England  on  this  question;  that  here  where  there  is  a 
contract  of  sale  and  nothing  remains  to  be  done,  the 
contract  is  complete,  and  the  title  passes.  Bell  on 
Contracts  of  Sales,  p.  82,  51  Law  Libr. ;  Brown  on 
Actions  at  Law  493,  45  Law  Libr.  And  where  the 
property  is  appropriated  by  the  vendor  to  the  vendee, 
the  property  passes  although  he  may  retain  the  pos- 
session until  he  is  paid  for  it. 


Digitized  by 


Google 


COURT   OF   APPEALS   OF  VIRGINIA.  109 

2(1.  That  if  it  .was  necessary  to  prove  a  delivery,  a  1866. 

legal  delivery  was  proved;  and  it  was  not  a  case,  as  Term7 

was  known  to  both  parties,  in  which  there  could  be  

an  actual  delivery.     The  legal  delivery  was  the  same  in  ^^^" 

its  eflFects  as  an  actual  delivery.     Pleasants  v.  Pendleton.  v. 

6  Rand.  473,  Carr,  J.'s  opinion.     As  to  what  was  con-  beii; 
structive  delivery,  he  referred  to  Bell  on  Sales  61,  62 ; 
Story  on  Contracts,  §  513;  Jewett  v.  Warreny  12  Mass. 
R.  300. 

Daniel,  J.  The  17th  section  of  29  Charles  2,  ch. 
3,  requiring  that  to  make  good  a  contract  for  the  sale 
of  goods,  wares  and  merchandise,  (for  the  price  of  ten 
pounds  and  upwards,)  the  buyer  shall  accept  and  ac- 
tually receive,  in  whole  or  in  part,  the  things  sold,  or 
give  something,  in  earnest,  to  bind  the  bargain,  or  in 
part  of  payment ;  or  that  some  note  or  memorandum  of 
the  bargain  be  made  and  signed  by  the  parties  or  their 
agents,  has  not  been  adopted  in  this  state.  And  we 
have  only  to  enquire  whether  the  case  stated  iu  the 
certificate  of  facts  satisfies  the  rules  regulating  like 
contracts  of  bargain  and  sale  at  the  common  law.  In 
the  case  of  larUng  v.  Baxter,  13  Eng.  C.  L.  R.  199, 
we  are  told  that  where  there  is  a  contract  for  an  im- 
mediate sale,  and  nothing  remains  to  be  done  by  the 
vendor  as  between  him  and  the  vendee,  the  vendor 
immediately  acquires  a  property  in  the  price,  and  the 
vendee  a  property  in  the  goods,  and  then  all  the  con- 
sequences resulting  from  the  vesting  of  the  property 
follow ;  one  of  which  is,  that  if  it  be  destroyed,  the 
loss  falls  upon  the  vendee.  For  the  same  principle, 
see  also  2  Kent  Comm.  491 ;  Willis  v.  Willis,  6  Dana's 
R.  47;  Potter  v.  Ofward,  Meigs'  R.  22;  Ingersoll  v. 
Kendall,  13  Smeads  &  Marsh.  615 ;  Goodrum  v.  Smith, 
3  Humph.  R.  542 ;  Miller  v.  Koger,  9  Humph.  R.  231 ; 
Magee  v.  BiUingsley,  3  Alab.  R.  680  ;    2  Rob.  Pr.  414, 
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1856.     415,  495,  497,  498,  and  cases  there  cited ;  and  also  Ik 
^Tera.^  FoncUar  v.  Shottenkirk,  3  Johns.  R.  170. 

In  the  case  last  cited,  decided  by  the  Supreme  court 

^^  of  New  York,  (where  they  have  a  statute  with  provi- 
V.  sions  like  those  of  the  17th  section  of  the  English 
b^l^  statute,)  the  court  said,  that  independently  of  the 
statute,  any  words  importing  a  bargain,  whereby  the 
owner  of  a  chattel  signifies  his  willingness  and  consent 
to  sell,  and  whereby  another  person  shall  signify  his 
willingness  and  consent  to  buy  it,  in  presenti,  for  a  spe- 
cified price,  would  be  a  sale  and  transfer  of  the  right  to 
the  chattel.  The  same  view  of  the  nature  of  such 
a  contract  is  strongly  and  concisely  stated  by  the  Su- 
preme court  ot  Tennessee  in  the  case  of  Potter  v.  Coio- 
ard^  above  cited.  It  is  not  (say  the  court)  the  delivery 
or  tender  of  the  property,  nor  the  payment  or  tender 
of  the  purchase  money,  which  constitutes  a  sale.  The 
sale  is  good  and  complete  as  soon  as  both  parties  have 
agreed  to  the  terms,  that  is,  as  soon  as  the  vendee  says, 
"  I  will  pay  the  price  demanded."  and  the  vendor  says, 
"  I  will  receive  it,"  the  rights  of  both  are  instantly 
fixed. 

As  soon  as  such  a  contract  is  made  in  respect  to  a 
chattel  in  the  possession  of  the  vendor,  and  ready  for 
delivery,  in  the  absence  of  contrary  indication  or 
agreement,  the  vendee  has  a  right  to  demand  the  thing 
sold  immediately,  but  must  pay  the  consideration ;  and 
the  vendor  has  the  right  to  demand  the  consideration 
money,  but  must  deliver  the  property.  If  the  vendue 
tender  the  purchase  money  and  demand  the  property, 
he  may  maintain  detinue  or  trover  if  the  delivery  be  re- 
fused ;  and  if  the  vendee  tender  the  delivery  of  the 
property  and  demand  his  purchase  money,  he  may 
have  his  action  of  debt  or  assumpsit,  if  it  be  refused. 
Potter  V.  Coward  and  2  Kent,  as  above. 

The  payment  of  the  price  and  the  delivery  of  the 
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property,  however,  may  have  to  be  simultaneous  and     1856. 
concurrent  acts,  or  they  may  be  performable  at  diffe-    xerm!^ 

rent  times,  according  to  the  express  agreement  of  the  

parties,  or  the  obvious  nature  and   indication  of  the    ^^^ 
contract.     Bell  on  Sales,  41.  v. 

A  sale  may  be  just  as  binding  if  made  on  credit  as     ^dL* 
if  made  for  ready  money.     And  in  such  case  the  ven- 
dee may  have  a  right  to  maintain  his  action  at  once 
against  the  vendor  for  reftising  to  deliver  the  property, 
without  making  any  tender  of  the  price. 

And  on  the  other  hand,  the  completeness  and  effi- 
cacy of  a  sale  are  not  necessarily  affected  by  the  con- 
sideration that  the  property  is  not  in  the  actual  posses- 
sion of  the  vendor,  or  if  in  his  possession,  is  not  to  be 
immediately  delivered.  There  it  no  principle  of  law 
which  establishes  that  a  sale  of  personal  goods  is  in- 
valid because  they  are  not  in  the  possession  of  the 
owner.  The  sale  of  a  chattel  in  the  possession  of  a 
third  person  (claiming  no  adverse  title)  is  not  the 
transfer  of  a  right  of  action,  but  is  the  sale  of  the 
thing  itself.  The  Brig  Sarah  Aim,  2  Sumner's  R. 
211. 

Hence  the  vendee  may  be  bound  to  pay  presently, 
though  there  be  no  obligation  on  the  vendor  to  deliver 
presently,  or  indeed  at  any  time :  For  it  may  be  obvi- 
ous, from  the  nature  of  the  contract,  that  the  vendee 
is  to  look  for  the  delivery  to  some  third  person,  in 
whose  custody  the  property  may  be  at  the  time  of  the 
sale ;  or  that  he  is  himself  to  take  possession  of  the 
property  wherever  it  may  be  found ;  as  in  the  case  of 
the  sale  of  a  horse  which  is  an  estray,  or  of  a  slave 
who  is  a  runaway. 

And  as  where  the  sale  is  on  credit,  the  vendee  may 
bring  his  action  for  the  property  before  he  has  paid  or 
tendered  the  price,  so  where  the  sale  is  of  property  to 
be  delivered  at  a  future  day,  or  not  in  the  possession 
of  the  vendor,  the  latter  may  have  a  right  to  his  suits 
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1856.    for  the  price  before  he  has  made  any  tender  of  the 

TermT  property.     The  application  of  these  principles  to  the 
facts  stated  in  the  certificate  of  the  judge,  will,  I  think, 

man"    result  in  vindicating  the  propriety  of  the  verdict  and 
V.       judgment  rendered  on  them. 

belK  It  appears  that  the  slave,  for  the  recovery  of  whose 
price  the  action  was  brought,  was  at  the  time  of  the 
contract  in  custody,  and  on  trial,  in  the  County  court 
of  Page,  on  a  charge  of  larceny.  The  court  had  found 
him  guilty,  but  had  not  pronounced  its  sentence ;  and 
to  an  appeal,  made  by  the  counsel  of  the  slave,  to  the 
court  to  inflict  but  a  light  punishment  upon  him, 
urged  on  the  ground  that  he  was  but  an  accessory, 
and  that  the  principal,  another  slave,  who  had  just 
before  been  found  guilty,  had  been  subjected  only  to 
a  few  stripes,  the  court  replied,  that  the  infliction  of 
so  light  a  punishment  on  the  principal  had  been  in- 
duced by  the  fact  that  he  had  been  sold,  and  was  to 
be  taken  from  the  commonwealth.  The  defendant  in 
error,  an  old  lady,  the  owner  of  Gilbert,  (the  slave  for 
whose  price  the  suit  is  brought,)  who  was  in  court, 
was  then  applied  to,  to  know  if  she  would  sell  her 
slave;  to  which  she  assented,  and  authorized  J.  Y. 
Menefee  to  sell  him.  The  plaintiflF  in  error,  who  was 
in  court,  and  who,  it  was  proved,  was  a  justice  of  the 
peace  of  the  county  of  Page,  though  not  a  member  of 
the  court,  and  was  cognizant  of  all  that  was  passing, 
enquired  what  price  she  would  take  for  the  slave.  To 
which  her  agent  replied  that  she  would  take  eight 
hundred  dollars.  The  defendant  then  said,  I  will  give 
it.  The  agent  replied,  the  negro,  then,  is  yours.  To 
which  the  plaintiflT  in  error  replied,  well,  I  will  take 
him. 

Had  this  been  all  that  passed  between  the  parties, 
it  is  diiflcult  to  conceive  how,  by  acts  or  words,  they 
could  have  given  a  better  definition  or  more  appro- 
priate illustration  of  a  contract  of  an  immediate  sale. 
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And  there  is  nothing  in  the  subseqiient  history  of  the     1856. 
transaction  which  can,  in  my  opinion,  create  any  seri-    xem?^ 

ous  doubt  as  to  the  true  intent  and  effect  of  the  under • 

standing  of  the  parties.  ^^l^ 

The  certificate  proceeds  to  state  that  the  court  then  v. 
remanded  the  slave  to  jail,  without  passing  sentence  belL 
on  him ;  the  defendant  in  error,  by  her  agent  and 
counsel,  saying  the  negro  was  not  to  be  remanded  at 
her  expense,  and  the  plaintitt  in  error  saying  the  negro 
was  not  to  be  remanded  at  his  expense.  A  bill  of 
sale  was  thereailter  (evidently  on  the  same  day,,  as 
appears  from  facts  subsequently  stated,)  prepared  and 
executed  by  the  defendant  in  error,  with  an  order  to 
pay  the  money,  the  price  of  the  slave,  to  her  said 
agent  Menefee,  and  delivered  to  Menefee,  who  applied 
to  the  plaintiff  in  error  for  payment,  who  replied,  that 
he  had  not  the  money  in  his  pocket,  and  would  like  to 
have  some  two  weeks  to  pay  it  in.  The  agent  replied, 
that  he  could  not  give  that  time ;  that  he  should  leave 
court  for  the  county  of  Rappahannock  (where  he 
lived)  in  a  day  or  two,  and  if  he  would  pay  the  money 
before  he  left,  it  would  answer  his  purposes.  To 
which  the  plaintiff  in  error  replied,  that  he  would 
borrow  the  money,  and  would  pay  it  to  him  before 
he  left:  And  with  this  understanding  the  parties 
separated. 

Even  if  the  remark  by  the  plaintift  in  error,  that 
the  slave  was  not  to  be  remanded  at  his  expense, 
imported,  by  necessary  implication,  an  understanding 
on  his  part  that  the  sale  was  not  complete,  and  that 
the  slave  was  not  yet  at  his  risk,  it  could  not  detract 
from  the  legal  force  of  the  plain  and  unambiguous 
contract  already  made.  It  was  not  competent  for 
either  of  the  parties,  aft;er  having  fully  assented  to  the 
terms  of  the  bargain,  to  construe  away  its  obligations 
or  escape  its  consequences  by  acts  done  or  declarations 
Vol.  XIII — 15 
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1856.     made  without  the  concurrence  or  assent  of  the  other. 

TermT  ^^^^  '*^^  ^^  been  seen,  the  defendant  in  error,  so  far 
from  making  any  concession  in  respect  to  the  expenses 

^man*    ^^  ^'^^  future  keeping  of  the   slave,  was  the   first  to 
V.       protest  against  his  being  remanded  at  her  expense. 

Ijelf '  And  that  the  plaintift  in  error  did  not  mean  to  insist 
on  the  payment  by  the  defendant  of  the  expenses  of 
the  further  custody  of  the  slave,  as  a  condition  pre- 
cedent to  the  vesting  of  the  property  and  the  payment 
of  the  price,  is  fairly  to  be  inferred  from  his  subse- 
quent conduct.  When  applied  to,  to  pay  the  price, 
he  did  not  intimate  any  incompleteness  in  the  bargain, 
or  insist  or  suggest  that  any  thing  was  yet  to  be  done 
by  the  vendor  to  entitle  him  to  demand  the  price,  but 
asked  and  obtained  a  ternporary  postponement  of  pay- 
ment, on  the  exclusive  score  of  his  awn  ease  and 
accommodation.  The  control,  too,  exercised  by  the 
plaintiff  in  error  over  the  slave,  in  obtaining,  on  his 
own  motion,  an  order  of  the  court  to  the  jailor  to 
have  the  slave  confined  in  an  apartment  separate  from 
that  in  which  the  other  slave,  the  principal  in  the 
larceny,,  was  still  confined,  and  the  further  concern 
about  his  safe  keeping,  manifested  in  afterwards  ap- 
plying to  the  jailor  to  know  whether  there  was  any 
thing  in  the  jail  with  which  the  slave  could  do  vio- 
lence to  himself,  though  susceptible  of  the  explanation 
that  the  plaintiff  regarded  himself  as  having  merely 
entered  on  a  profitable  treaty,  which  he  hoped  and  ex- 
pected to  conclude,  yet  tend  more  strongly  to  the  con- 
viction that  he  regarded  himself  as  having  already  ac- 
quired a  title  to  the  slave. 

It  is  conceded  in  the  argument  of  the  plaintift's 
counsel,  that  if  the  defendant  had  delivered  to  the 
plaintiff  an  order  on  the  jailor  for  the  slave,  then  the 
title  would  have  passed;  but  he  contends  that  some 
such  act,  a  delivery  or  tender  of  some  symbol  or  evi- 
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denee  of  ownership,  was   essential  to  the  passing  of     1856. 
the  title ;  and  he  relies  on  certain  passages  from  Bell    xem^^ 
and  Story  on  Sales,  to  sustain  the  position.  

These  citations  do  not,  I  think,  furnish  authority  ^^n" 
applicable  here.  They  show  not  what  is  the  common  v. 
law  rule,  but  what  is  now  the  English  rule,  as  modified  bdl^ 
by  the  17th  section  of  the  29  Charles  2,  before  men- 
tioned. And  as,  in  the  absence  of  such  statutory  pro- 
vision, an  actual  delivery  of  property  in  the  possession 
of  the  vendor,  and  which  can  be  presently  delivered 
by  him,  is  not  essential,  so  neither  is  a  constructive  or 
symbolical  delivery  of  property  out  ot  his  immediate 
possession,  in  the  keeping  of  a  third  person,  essential, 
as  between  vendor  and  vendee,  to  the  vesting  of  the  propaig. 
The  virtual  or  symbolical  delivery  is  the  substitute  for 
the  actual  delivery,  and  is  necessary  to  be  resorted  to 
only  where  a  change  of  possession  (if  practicable) 
would  be  essential  to  the  validity  of  the  transfer;  as 
in  cases  of  gifts  inter  vivos  or  causa  mortis,  or  in  cases  of 
sales,  to  render  them  valid  against  the  creditors  of,  or  sub- 
sequent purchasers  from,  the  vendor. 

Whether  ordinarily,  in  the  case  of  a  sale  of  property 
in  the  hands  of  a  third  person,  holding  it  under  an 
agreement  to  restore  the  possession  to  the  vendor  at 
the  termination  of  the  bailment,  it  is  necessary  for  the 
vendor,  in  order  to  maintain  his  action  for  the  price,  to 
prove  that  he  had  delivered  or  tendered  to  the  vendee 
an  order  on  the  bailee  for  the  delivery  of  the  property, 
or  some  other  evidence  of  ownership,  is  a  question 
which  I  do  not  deem  it  necessary  to  decide.  For 
when  the  first  application  was  made  to  the  plaintiff  to 
pay  the  price,  he  did  not  question  the  readiness  of  the 
defendant  to  perform  any  thing  that  by  the  terms  of 
the  contract  she  was  to  perform,  but  as  we  have  seen, 
requested  and  obtained  a  postponement  of  the  pay- 
ment: And  before  the  time  for  the  payment  arrived, 
the  slave  escaped.     Thus,  by  his  own  act,  as  he  could 
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1856.     not  have  expected  to  receive  an  order  before  he  was 
'^Term?^  ready  to  pay  the  price,  the  delivery  of  the  order  (if 

necessary)  was  postponed  to  a  period  which  had  uot 

^an"  ^^rived  before  the  happening  of  the  event  (the  escape) 
V.  which  rendered  an  order  on  the  jailor  for  the  delivery 
bSf*  ^^  ^^^  slave  wholly  nugatory.  Besides,  the  slave  was 
not  in  the  possession  of  the  jailor,  under  any  agree- 
ment with  or  authority  from  the  vendor,  but  was  in 
his  custody  under  the  order  and  warrant  of  the  court 
As  soon  as  the  purposes  of  the  prosecution  were  satis- 
lied,  the  slave  would  have  been  discharged  from  the 
custody  of  the  jailor  by  the  order  of  the  court,  and  it 
would  have  been  for  the  party  entitled  to  the  posses- 
sion to  attend  and  take  the  possession  of  the  slave. 
The  payment  or  tender  of  the  purchase  money  was  all 
that  was  needed,  under  the  circumstances,  to  enable 
the  vendee  rightfully  to  obtain  possession  of  the  slave 
when  the  order  for  his  discharge  should  be  made.  It 
is,  however,  to  be  observed  further,  that  the  contract 
was  made  publicly  in  open  court,  and  it  is  fairly  to  be 
inferred,  from  the  evidence,  was  within  the  knowledge 
of  the  jailor.  And  were  it  conceded  that  there  was  a 
duty  resting  on  the  jailor  not  merely  to  discharge  the 
slave  on  the  termination  of  the  confinement  under  the 
prosecution,  but  to  deliver  him  over  to  the  rightfiil 
owner,  I  should  still  hold  that  nothing  was  wanting  in 
the  proof  to  enable  the  vendor  to  maintain  his  action. 
A  receipt  for  the  price  of  the  slave  would,  under  the 
circumstances  of  the  case,  have  been  fully  equivalent 
to  the  most  formal  order  from  the  vendor  to  the  jailor 
to  deliver  the  slave  to  the  vendee.  Menefee's  autho- 
rity as  agent  was  known  to  and  recognized  by  Chap- 
man, and  his  readiness  to  give  a  receipt  for  the  price 
was  obviously  inferrible  from  the  nature  of  the  trans- 
action and  the  demand  of  payment. 

To  the  argument  of  any  incompleteness  of  the  sale 
which  the  counsel  for  the  plaintiff  in  error  founds  on 
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the  improbability  that  the  vendor  contemplated  part-     1856. 
ing  with  hh  control  over  the  possession  of  the  slave   xerm!^ 

before  the  price  should  be  paid,  it  is  only  necessary  to  

refer  to  the  authorities  already  cited  to  see  that  though     ^^' 
the  buyer  has  a  right  to  retain  and  control  the  posses-       v. 
sion  until  the  price  is  paid  or  tendered,  the  contract  of     belf" 
sale   casts  the  right  of  property  on  the  vendee,  and 
subjects  him  to  all  risk  of  accident. 

And  as  to  the  further  argument  derived  from  the 
absence  of  a  tender  by  the  vendor,  of  some  written 
evidence  of  warranty  of  the  soundness  of  the  slave,  it 
is  sufficient  to  observe  that  the  parties  did  not,  in  the 
contract,  stipulate  for  any  such  warranty. 

I  think  the  judgment  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Daniel, 
J. 

Judgment  affirmed. 
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1856.  Davis'  adm'rs  i\  Mead. 

January 

(Absent  Allen,  P.) 

February  26. 

A  paper  contains  a  statement  of  account  of  rents  collected  through 
a  number  of  years  by  an  agent  for  his  principal.  And  at  the 
foot  of  the  account  there  is  a  written  statement  setting  out  the 
gross  amount  of  the  rents  received,  certain  deductions  for  com- 
missions and -expenses,  leaving  the  net  sum  of  one  thousand  one 
hundred  and  thirty-seven  dollars  and  thirty-five  cents:  and  it 
concludes,  "  In  the  foregoing  statement  all  errors  to  be  corrected- 
As  witness  my  hand  and  seal."  And  it  is  signed  and  sealed  by 
the  agent. 

1.  Quaere :  If  this  paper  will  sustain  an  action  of  debt. 

2.  If  the  paper  will  sustain  an  action  of  debt,  in  declaring  upon 
it  if  the  plaintiff"  claims  the  sum  stated  in  it  as  the  net 
rents,  it  must  be  averred  that  there  is  no  error  in  the  bond. 
And  if  the  plaintiffs  seek  to  recover  more  or  less  than  the 
sum  stated,  she  should  aver  such  error  in  the  bond  as  will 
sustain  her  demand. 

Ill  February  1851,  Hannah  Mead  instituted  an  action 
of  debt  in  the  Circuit  court  of  Bedford  county  against 
the  administrators  of  Thomas  Davis  deceased,  for  the 
sura  of  one  thousand  one  hundred  and  thirty-seven 
dollars  and  thirty-five  cents.  The  declaration  contains 
four  counts,  but  they  are,  as  to  the  questions  to  be  re- 
ported, substantially  the  same.  The  second  count  set 
out  the  cause  of  action  as  follows :  For  that  whereas 
heretofore,  to  wit,  on  the  5th  of  March  1831,  at  the 
county  aforesaid,  the  said  Thomas  Davis  in  his  life 
time  accounted  with  the  plaintiff*  of  and  concerning 
divers  sums  of  money  received  and  collected  by  the 
said  Thomas  Davis  in  his  lifetime,  before  that  time 
to  and  for  the  use  of  the  said  plaintiff*,  and  then  in 
arrear  and  unpaid;  and  upon  such  accounting  the  said 
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Thomas  Davis  in  his  lifetime  was  then  and  there  found     1856. 
to  be  in  arrear  and  indebted  to  the  plaintiff*  in  the  said    xerm7 

sum  of  one  thousand  one  hundred  and  thirty-seven  — 

dollars  and  thirty-five  cents ;  and  being  so  indebted,  ^d^'re 
the  said  Thomas  Davis  in  his  lifetime  afterwards,  to  v. 
wit,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  by  his  certain  writing  obligatory  sealed  with 
his  seal,  the  date  whereof  is  the  day  and  year  afore- 
said, acknowledged  the  receipt  of  the  said  sum  of  one 
thousand  one  hundred  and  thirty-seven  dollars  and 
thirty-five  cents  to  and  for  the  use  of  the  plaintift, 
whereby  the  said  Thomas  Davis  in  his  lifetime  became 
bound  to  pay  to  the  plaintift'  the  said  sum  of  one 
thousand  one  hundred  and  thirty-seven  dollars  and 
thirty-five  cents  when  he  should  be  thereunto  after- 
wards requested. 

The  defendants  craved  oyer  of  the  paper  declared 
on,  and  demurred  generally  to  the  declaration,  and 
each  count  thereof;  and  the  plain tifl^  joined  in  the 
demurrer. 

The  paper  set  out  on  oyer,  was  headed  as  follows : 
"A  list  of  rents  for  Hannah  Mead  from  1815  to  end 
of  1830,  made  27th  of  May  1829,  and  again  on  the 
8th  of  March,  1831."  Then  followed  an  account,  in 
which  there  was  a  colutnn  for  the  years,  another  for 
the  tenants'  names,  another  for  the  rent  per  annum, 
another  for  money  received, and  another  for  balance  of 
rents  not  collected.  And  at  the  foot  of  this  account 
was  the  followirig  writing : 

In  the  foregoing  list  of  rents  for  Hannah  Mead, 
arising  on  the  several  tracts  of  land  willed  to  Hannah 
Mead  as  noted  in  the  foregoing  lists  in  the  county  of 
Bedford,  the  annual  amount  of  rents  from  1815  to  the 
end  of  1830,  amount  to  the  sum  of  one  thousand 
eight  hundred  and  eighty-nine  dollars  and  ninety- 
eight  cents,  of  which  sum  three  hundre<l  and  ninety- 
nine  dollars  and  ninety-two  cents  has  not  b€^n  col- 
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1856.     lected,  and  the  sum  of  one  thousand  four  hundred  and 
Term^*^  ninety  dollars  and  six  cents  have  been  collected  on  ac- 

. count  of  said  rents,  from  which  sum  of  collections  is 

^^^  taken  seventy-four  dollars  and  tifty  cents  fox  commis- 
V.  sions,  and  two  hundred  and  seventy-eight  dollars  and 
twenty-one  cents  for  land  taxes  up  to  the  end  of  the 
year  1830,  lawyers'  and  clerks'  fees,  &c.  as  per  account 
rendered,  leaving  the  net  sum  of  one  thousand  one 
hundred  and  thirty-seven  dollai's  and  thirty-five  cents. 
In  the  foregoing  statement  all  errors  to  be  corrected. 
As  witness  my  hand  and  seal. 

Thomas  Davis,  (Seal,) 
March  5,  1831. 

Issues  were  also  made  up  on  a  special  plea  of  no7i  est 
f actum,  and  of  payment  by  Da\as  in  his  lifetime. 

The  demurrer  to  the  declaration  and  to  each  count 
thereof  was  overruled ;  and  upon  the  trial  of  the  cause 
there  was  a  verdict  and  judgment  for  the  plaintift"  for 
the  sum  of  one  thousand  one  hundred  and  thirty-seven 
dollars  and  thirty-five  cents,  with  interest  from  the  5th 
of  March  1831  until  paid.  On  the  trial  the  defendant 
took  several  exceptions  to  opinions  of  the  court,  but 
it  is  unnecessary  to  state  them,  as  they  were  not  no- 
ticed by  this  court.  On  the  application  of  the  defen- 
dants, a  supersedeas  was  awarded. 

Patton,  for  the  appellants. 

Garlands  and  Winqfield,,  for  the  appellee. 

Samuels,  J.  The  action  of  debt  will  lie  only  for  a 
sum  certain,  or  which  may  be  rendered  certain.  Upon 
the  argument  of  this  case  it  seemed  to  me  that  the 
paper  writing  upon  which  the  suit  is  brought  cannot 
be  construed  into  an  admission  of  indebtedness  in  the 
sum  of  one  thousand  one  hundred  and  thirty-seveu 
dollars  and  thirty-five  cents,  nor  into  an  acknowledg- . 
ment  of  being  bound  to  the  supposed  obligee  in  that 
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amount ;  nor  into  a  promise  or  obligation  to  pay  that     1856. 
amount.     That  all  that  is  written  therein  is  perfectly    Xerm7 

consistent  with  the  fact  that  Davis  was  not  indebted  to 

Mead  in  any  amount  whatever.  Subsequent  reflection  ^^^ 
and  investigation  have  confirmed  my  first  impressions,  v. 
and  I  am  of  opinion  to  reverse  the  judgment,  and  enter 
judgment  for  the  plaintiff  in  error  upon  the  demurrer, 
for  that  the  writing  set  out  upon  oyer  imposed  no  obli- 
gation upon  Thomas  Davis,  the  plaintifts'  intestate. 
The  court  here,  of  four  members,  being  equally  divided 
in  opinion  on  this  question,  the  judgment  of  the  Circuit 
court  thereon  cannot  be  reversed  for  the  supposed  error 
in  the  decision  thereof. 

Holding,  then,  for  the  purposes  of  this  case,  that  the 
action  of  debt  is  well  brought  on  this  paper,  it  remains 
to  consider  w^hether  it  is  counted  upon  in  the  declara- 
tion according  to  its  legal  eft'ect.  In  order  to  decide 
this,  we  must  look  to  the  whole  paper,  commencing 
with  the  words  "  A  list  of  rents,''  &c.  and  ending  with 
the  word  "  Seal,"  and  the  scroll  annexed  to  the  name 
of  Thomas  Davis.  The  legal  effect  of  all  this,  as  the 
declaration  alleges,  is  to  bind  Thomas  Davis  in  his 
Hfetime,  and  his  administrators  after  his  death,  to  pay 
Hannah  Mead  one  thousand  one  hundred  and  thirty- 
seven  dollars  and  thirty-five  cent«*,  as  and  for  a  debt  of 
that  amount ;  and  to  estop  the  obligor  an<l  his  repre- 
sentative from  alleging  that  the  debt  was  more  or 
less ;  yet  the  paper  on  its  face  contains  the  reservation 
for  the  benefit  of  either  party,  that  "  in  the  foregoing 
statement  all  errors  to  be  corrected."  This  seems  to 
be  an  affirmation  that  errors  did  exist  in  the  process  by 
which  the  balance  of  one  thousand  one  hundred  and 
thirty-seven  dollars  and  thirty-five  cents  was  arrived 
at;  or,  at  least,  that  errors  might  exist  therein.  If 
error  did  exist,  by  the  terms  of  the  obligation  it  was 
to  be  corrected ;  and  this  reservation  applies  to  every 
entry  upon  the  statement  by  which  the  amount  of  one 
Vol.  XIII— 16 


Digitized  by 


Google 


122  COURT   OF   APPEALS   OF   VIRGINIA. 

1866.    thousand  one  hundred   and   thirty-seven  dollars  and 
Term7  thirty-live  cents  might  be   afteeted;   for  instance,  to 

; —  the  first  entry  :   '*•  1816 — Jeremiah  Adams — Rent  per 

adm'ra  annum,  $  80  ;  money  received,  $  80."  If,  in  fact,  the 
^,v.  rent  had  been  one  huildred  dollars,  and  had  been  re- 
ceived,  the  sum  of  twenty  dollars  should  be  added  to 
the  one  thousand  one  hundred  and  thirty-seven  dollars 
and  thirty-five  cents ;  so,  if  money  entered  upon  the 
statement  had  been  paid  over  to  the  obligee,  it  is  error 
to  retain  it  in  the  statement  so  as  to  require  it  to  be 
paid  a  second  time.  Thus  the  reservation  may  be 
made  to  enure  to  the  benefit  of  the  plaintiff,  by  aver- 
ring in  the  declaration  errors  in  the  statement  to  her 
prejudice,  and  proving  them  at  the  trial ;  so  the  defen- 
dants, by  pleaa  averring  specific  errors  in  the  entries, 
or  any  of  them,  or  any  omissions  to  the  prejudice  of 
the  obligor,  and  proving  them  on  the  trial,  will  secure 
the  benefit  of  the  reservation.  A  bond  which  contains 
a  substantial  provision  for  the  relief  of  parties  thereto, 
as  above  stated,  is  not  identical  in  legal  effect  with  a 
simple  bond  for  payment  of  money  absolutely,  and  by 
estoppel  preventing  any  allegation  from  either  party  to 
vary  the  amount.  There  is  such  a  variance  between 
the  bond  declared  on  and  that  set  out  upon  oyer,  tliat 
the  demurrer  should,  for  that  cause,  have  been  sustained. 
I  am  of  opinion  to  reverse  the  judgment,  and  re- 
mand the  cause,  with  directions  to  the  Circuit  court 
to  i>ermit  the  plaintiff  below,  upon  terms  prescribed  by 
law,  to  amend  her  declaration,  by  inserting  averments 
either  that  no  error  existed  requiring  correction,  or 
that  error  did  exist  to  be  specified  in  the  averments ; 
and  giving  the  defendants  below  permission  to  plead 
specifically  any  errors  to .  their  prejudice,,  and  any 
other  proper  pleas.  And  if  the  plaintift'  shall  not  so 
amend  her  declaration,  that  the  court  give  judgment 
for  the  defendantv^  below  upon  the  demurrer  to  the 
declaration. 
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Lee,  J.     To  constitute  a  good  and  valid  obligation,     1856. 
the  law  does  not  require  any  particular  set  form  of   xem7 

words  to  be  employed.     Any  words  which  sufficiently  

declare  the  intention  of  the  party  and  denote  his  being  ^^>^ 
bound  or  which  expressly  or  impliedly  acknowledge  a  v. 
debt  as  due  from  him  to  another  will  constitute  a  good 
bond:  because  it  is- only  in  the  nature  of  a  contract 
or  a  security  for  the  performance  of  a  contract  which 
should  be  construed  according  to  the  intention  of  the 
parties.  7  Bac.  Ab.  (Bouvier's  ed.)  241;  1  Tuck. 
Comm.  275;  2  Thomas'  Co.  Litt.  566,  n.  S.  And  I 
think  the  paper  writing  set  out  in  the  declaration  suf- 
ficiently complies  with  these  requisites  to  constitute 
a  valid  obligation,  tt  is  headed  ''  A  list  of  rents  for 
Hannah  Mead  from  1815  to  1830  made  27th  of  May 
1829  and  again  on  the  8th  of  March  1831."  Then 
follow  in  parallel  columns  the  different  years,  the 
uaraes  of  the  tenants,  the  rent  per  annum,  the  money 
received,  the  balance  of  rents  liot  collected.  These 
diflerent  sums  are  added  up  and  the  results  stated  in 
figures  at  the  foot  of  each  column.  The  paper  then 
proceeds  to  state  in  words  the  amount  ol  the  whole 
rents  thus  ascertained,  the  amount  not  collected,  and 
the  amount  that  had  been  collected.  From  the  amount 
of  the  collections,  it  states  that  the  sum  of  seventy- 
four  dollars  and  fifty  cents  is  deducted  for  commissions 
and  the  sum  of  two  hundred  and  seventy-eight  dollars 
and  twenty-one  cents  for  land  taxes,  lawyers'  and 
clerks'  fees  &q,  as  per  account  rendered,  leaving  the 
net  sum  collected  eleven  hundred  and  thirty-seven 
dollars  and  thirty-five  cents.  A  provision  is  then 
added  that  all  errors  in  the  foregoing  statement  were 
to  be  corrected,  and  the  paper  was  signed  and  sealed 
by  Davis  and  delivered  to  Hannah  Mead.  From  the 
terms  of  the  writing  it  seems  to  me  that  the  necessary 
and  unavoidable  inference  is  that  the  money  collected 
for  Hannah  Mead  had  been  collected  by  Davis,  and 
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1856.    that  the  net  balance   stated  remained   in   his  hands 
TermT  ^^P^^^^-     Tt  was  therefore  an  acknowledgment  under 

,  his  seal  that  so  much  was  still  due  her  and  was  there- 

^m'ra  ^^^^  ^  subsisting  debt  to  pa}^  which  a  promise  is  raised  ! 
V.  by  implication  of  law.  I  do  not  see  how  the  terms  of  j 
the  paper  can  be  reconciled  with  the  hypothesis  that 
Davis  may  have  owed  Hannah  Mead  nothing.  That 
the  moneys  received  were  collected  by  some  one  as 
agent  of  Hannah  Mead,  is  apparent,  and  if  Davis 
were  not  the  agent  why  would  he  make  a  statement 
of  the  business  in  such  terms  as  would  be  appropriate 
only  to  the  party  who  was  the  agent  and  give  to  it 
the  solemnity  not  only  of  his  signature  but  his  seal 
also?  And  while  a  portion  of- the  amount  collected 
is  accounted  for  as  applied  to  commissions  and  clerks' 
and  lawyers'  fees  &c.  no  intimation  is  aftbrded  that 
the  net  balance  or  any  part  of  it  had  been  paid  over 
to  Hannah  Mead  or  any  person  for  her.  If  it  had  been 
intended  as  a  mere  statement  of  his  transactions  as 
agent  by  Davis  part  of  which  consisted  in  the  pay- 
ment over  by  him  of  the  large  balance  found  in  his 
hands,  whilst  he  was  accounting  for  the  smaller  sums 
applied  to  commissions  and  fees  he  would  not  have 
failed  to  state  how  that  large  balance  was  disposed  of; 
nor  if  the  paper  was  not  intended  as  an  acknowledg- 
ment of  a  subsisting  debt  could  there  have  been  any 
necessity  or  reason  for  the  provision  that  errors  were 
to  be  corrected. 

I  think  therefore  the  paper  set  out  in  the  declaration 
does  constitute  a  good  and  valid  obligation  binding 
Davis  to  the  payment  of  the  balance  stated  and  that 
it  was  properly  so  considered  in  the  Circuit  court. 

Nor  do  I  think  the  i»aper  produced  varies  from  the 
description  given  of  the  writing  set  out  in  the  decla- 
ration. That  it  should  be  described  according  to  its 
legal  effect,  is  conceded,  but  I  think  it  is  so  described 
so  far  as  necessary  on  the  part  of  the  plaintiff*.    It  is 
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true  in  the  paper  produced  there  is  a  distinct  provision     1856. 
with  which  it  ends  that  all  errors  in  the  statement    ^^^^ 

were  to  be  corrected,  and  the   declaration   takes  no 

notice  of  this  provision.     But  it  is  plain  that  it  is  to  ^^J^ 
be  construed   not  ais  an   affirmance   that  there   were       v. 
errors  in  the  statement,  but  that  if  there  were,  they 
should  be  corrected;  and  in  the  absence  of  any  alle- 
gation of  the  existence  of  errors  to  the  prejudice  of 
either  party,  the  paper  stands  as  a  valid  and  binding 
obligation  for  the  net  sum  collected  of  eleven  hun- 
dred and  thirty-seven  dollars  and  thirty-five  cents,  the 
same  demanded  in  the  declaration.     To  give  it  this 
effect  it  could  not  be  necessary  that  the  declaration 
should  aver  that  there  were  no   errors.      If  in   fact 
there  were  errors  to  the  prejudice  of  the  defendant  in 
the  action,  that  would  be  matter  of  defense  more  pro- 
per to  come  from  that  side  than  to  be  the  subject  of 
negative  averment  on  the  part  of  the  plaintiff;  and 
what  is  matter  more  properly  coming  from  the  other 
side  need  not  be  stated  by  the  pleader  because  it  is  not 
necessary  he  should  anticipate  the  answer  of  his  ad- 
versary which  according  to  Hale,  C.  J.  is  "  like  leaping 
before  one  comes  to  the  stile."     See  Sir  Ralph  Bovy's 
Case,  Vent.  217;  2  Saund.  62,  b;  1  Chit.  PI.  (Phil.  ed. 
1828,)  p.  205 ;  Steph.  PI.  354. 

I  do  not  perceive  the  force  of  the  argument  that  as 
this  paper  contains  upon  its  face  a  reservation  for  the 
benefit  of  both  parties  that  all  errors  were  to  be  cor- 
rected it  varies  materially  from  that  described  in  the 
declaration  because  the  latter  imports  a  debt  certain 
of  eleven  hundred  and  thirty-seven  dollars  and  thirty- 
five  cents  and  estops  the  obligor  from  alleging  that  it 
was  more  or  less.  But  the  party  cannot  be  estopped 
wheu  the  right  to  show  the  debt  to  be  less  is  expressly 
reserved  b^^  the  paper  itself,  and  to  say  there  is  a 
variance  because  this  right  is  not  referred  to  in  the 
declaration  and  the  existence  of  errors  negatived  would 
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1856.     be  to  assail  the  well  established  mode  of  pleading  on  a 
Term?  bo"^  with  a  condition  where  the  declaration  simply  de- 

mands  the  penalty  leaving  the  defendant  to  plead  the 

atoi're    ^^^^'^clition  and  his  performance  of  it. 

V.  I  think  therefore  the  declaration  was  good  and  that 

the  demurrer  was  properly  overruled. 

Several  other  questions  have  been  raised  in  this  case 
but  as  the  other  judges  are  of  opinion  the  declaration 
is  defective  in  not  negativing  the  existence  of  errors  in 
the  statement,  it  is  unnecessary  to  express  any  opinion 
upon  them. 

MoNCURB,  J.  concurred  in  the  opinion  of  Samuels,  J. 

Daniel,  J.  concurred  in  opinion  with  Lee,  J.  that 
the  writing  set  out  in  the  declaration  was  a  valid  and 
binding  obligation,  upon  which  debt  would  lie  against 
Davis  for  the  net  balance  therein  stated:  but  he  con- 
curred with  Samuels,  J.  in  the  opinion  that  the  decla- 
ration was  defective  in  not  averring  that  there  were  no 
errors  in  the  statement. 


The  following  is  the  judgment  of  the  court: 
It  seems  to  the  court  here,  that  the  Circuit  court 
erred  in  holding  that  the  bond  whereof  the  defendant 
in  error  made  profert  in  her  declaration,  and  whith  is 
made  part  of  the  record  by  oyer,  was  a  bond  for  the 
payment  of  one  thousand  one  hundred  and  thirty- 
seven  dollars  and  thirty-five  cents,  neither  more  nor 
less.  It  further  seems  to  the  court  here,  that  as  the 
bond,  in  terms,  reserved  to  the  parties  thereto  the 
right  to  correct  errors  in  the  statement  incorporated 
in  the  bond,  the  bond  should  be  held  to  bind  the 
obligor  for  so  much  money  as  might  be  found  due 
after  correcting  all  errors  in  the  statement.  That  the 
defendant  in  error  should  have  averred  in  her  declara- 
tion that  no  error  existed  in  the  bond,  if  she  sought  to 
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recover  the  sum  above  mentioned;  or,  if  she  sought     1856. 

to  recover  more  or  less,  she  should  have  averred  such    xennT 

errors  in   the   bond   as   would   sustain   her   demand.  

Thus  it  seems  to  the  court  that  the  Circuit  court  erred  ^^^/^ 

in  overrulins^  the  demurrer  of  the  plaintifts  in  error.       v. 

...  Mead 

Therefore  it  is  considered  that  the  said  judgment  be 

reversed  and  annulled,  and  that  the  plaintitis  in  error 
recover  of  the  defendant  in  error  their  costs  in  this 
court  expended.  And  it  is  ordered  that  the  jury's 
verdict  be  set  aside  and  the  cause  remanded,  with  di- 
rections to  sustain  the  demurrer,  unless  the  defendant 
in  error  shall  amend  her  declaration  by  inserting  an 
averment  that  no  error  existed  in  the.  bond,  if  she  shall 
insist  on  recovering  the  principal  sum  of  one  thousand 
one  hundred  and  thirty-seven  dollars  and  thirty-iive 
cents;  or,  if  she  shall  insist  on  recovering  more  or  less 
than  that  sum  by  inserting  averments  to  sustain  her 
demand ;  and  that  the  plaintiffs  in  error  be  permitted 
to  file  a  plea  or  pleas  alleging  specific  errors  in  the 
bond  affecting  the  amount  due  thereon,  and  any  other 
proper  pleas  to  the  action. 
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1866.  Raines  v.  Barker  ^  als, 

January 


Term. 


February  29. 

1.  Testator  made  his  will  in  1842,  purchased  a  tract  of  land  in 

1849,  and  died  in  1852.  His  will,  in  respect  to  this  land,  is  to 
be  construed  as  the  law  was  prior  to  the  Code  of  1849. 

2.  The  construction  given  to  the  act  of  1785  authorizing  the  devise 

of  after  acquired  lands,  in  the  case  of  Allen  v.  ITarmon,  3  Call 
289,  adhered  to. 

3.  Testator  by  his  will  made  in  1842  emancipates  his  slaves ;  and 

directs  his  executor  to  sell  the  land  on  which  he  lives  and 
another  tract  which  he  specifies,  and  also  certain  stocks  which 
he  names,  all  his  household  and  kitchen  furniture,  all  hia 
stocks  of  all  kind,  plantation  tools,  with  every  article  of  prop- 
erty belonging  to  him,  except  his  wearing  apparel ;  and  after 
directing  that  when  there  is  money  enough  collected  from 
the  proceeds  of  the  sale,  the  negroes  shall  be  sent  to  Africa 
and  furnished  plentifully  with  every  thing  necessary'  for  their 
comfort,  he  gives  five  hundred  dollars  to  a  nephew,  and  the 
balance  of  his  estate,  after  paying  all  expenses,  he  wished  to 
go  to  furnish  the  expense  of  carrying  the  negroes  away  and 
furnishing  them  in  a  situation  to  live.  A  tract  of  land  par- 
chased  after  making  the  will,  does  not  pass  under  the  devise. 

This  was  an  action  of  ejectment  in  the  Circuit  court 
of  Sussex  county,  by  Alexander  Barker  and  others, 
nephews  and  heirs  at  law  of  John  Barker  deceased, 
against  Nathaniel  Raines.  The  object  of  the  action 
was  to  recover  a  tract  of  land  of  which  John  Barker 
had  died  seized,  and  which,  since  his  death,  had  been 
sold  by  his  executor,  John  R.  Mason,  to  the  defendant 
Raines;  and  the  only  question  was,  whether  it  passed 
under  the  testator's  will ;  it  having  been  purchased  by 
him  after  the  making  of  the  will. 

On  the  trial  the  jury  found  a  special  verdict,  in 
which,  in  addition  to  the  facts  above  stated,  they  set 
out  the  will  of  Barker.     By  his  will  he  emancipated 
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his  slaves.     Another  clause  is  as  follows:    "My  will     1856. 
and  desire  is,  that  my  executor  sell  the  land  whereon    xerm7 

I  now  reside,  after  having  it  surveyed  and  divided  into  — ; 

two  or  more  parts,  as  he  may  think  best;  also  a  tract  ^^^^ 
of  land  in  Surry,  known  by  the  name  of  the  Indian  Barker 
Island,  on  the  north  side  of  Black  .water  swamp,  and 
containing,  I  think,  one  hundred  and  sixty-three  acres ; 
also  ten  shares  in  the  Merchants  cotton  factory,  in  the 
town  of  Petersburg,  and  two  shares  in  the  Petersburg 
and  Roanoke  rail  road  company,  with  all  my  household 
and  kitchen  furniture,  all  my  stocks  of  all  kind,  plan- 
tation tools  and  implements,  with  every  article  of 
property  belonging  to  me,  except  the  wearing  apparel 
that  may  be  in  the  house  at  the  time  of  my  death ; 
that  I  wish  divided  among  the  servants  belonging  to 
the  estate." 

He  then  directs  that  the  people  may  be  continued 
on  the  plantation  until  the  money  from  the  sale  can 
be  collected.  And  when  there  is  money  enough  col- 
lected to  purchase  what  may  be  necessary  to  fit  them 
out  for  the  trip,  and  to  pay  their  passage  there,  he  di- 
rects his  executor  to  send  them  to  Africa,  after  furnish- 
ing them  plentifully  with  everything  which  is  neces- 
sary for  their  comfort  and  convenience.  He  then  gives 
to  his  nephew  John  Barker,  jr.  five  hundred  dollars; 
and  "the  balance  of"  his  "estate,  after  paying;  all  ex- 
penses," he  wished  "to  go  to  fiirnish  the  expense  of 
carrying  them  away,  and  furnish  them  in  a  situation 
to  live." 

The  jury  ftirther  found  that  the  will  was  altogether 
in  the  handwriting  of  the  testator,  and  that  the  name 
of  Henry  E.  Scott  was  originally  written  in  the  will 
as  the  executor ;  and  that  subsequentlj- ,  as  was  indi- 
cated by  the  appearance  of  the  paper  and  the  color  of 
the  ink,  that  name  had  been  erased  and  that  of  John 
R.  Mason  inserted.  That  the  testator  was  on  terms  of 
great  intimacy  and  friendship  with  Scott  up  to  the 
Vol.  XIII — 17 
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1856.     time  of  Scott's  death  iu  1847.     That  the  will  was  made 
*^Tera^  on  the  15th  of  October  1842;  and  the  land  in  contro- 

versy,  about  two   hundred   acres,  was   purchased  in 

Rahies  ;\farch  1849;  and  after  the  death  of  Barker,  in  January 
Barker   1852,  had  been  sold  by  his  executor  to  the  defendant 
Raines. 

Upon  this  special  verdict  the  court  gave  a  judgment 
for  the  plaintiffs;  and  Raines  obtained  a  supersedeas 
from  this  court. 

Collier^  for  the  appellant,  endeavored  to  maintain  that 
the  land  passed  under  the  will,  upon  the  evident  inten- 
tion  that  his  emancipated  slaves  should  have  the  whole 
estate  except  the  legacy  of  iive  hundred  dollars  to  John 
Barker,  jr.;  and  upon  the  language  of  the  last  clause, 
which  he  insisted  authorized  the  executor  to  sell  the 
lands  acquired  after  the  date  of  the  will. 

D.  May,  for  the  appellees,  after  referring  to  the  dat« 
of  the  will  and  the  22d  section  of  ch.  122  of  the  Code, 
p.  517,  to  show  that  this  will  was  to  be  construed  by 
the  law  existing  prior  to  the  Code ;  to  show  that  the 
liand  did  not  pass  under  the  will,  referred  to  Sviith  w 
Edrington^  8  Craneh's  R.  66 ;  Allen  v.  Ham^on,  3  Call 
289;  Kendall  v.  Kendall,  5  Munf.  272;  Lomax  on 
Ex^ors  2. 

Daniel,  J.  By  the  eleventh  section  of  'chapter 
one  hundred  and  twenty-two  of  the  Code  of  1849,  it 
is  declared  that  a  will  shall  be  construed,  with  refer- 
ence to  the  real  estate  and  personal  estate  comprised 
in  it,  to  speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will. 
And  as  the  wnll,  on  the  construction  of  which  the 
right  to  the  land  in  controversy  depends,  was  admitted 
to  probat  in  1852,  some  question  might  have  arisen  as 
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to  whether  we  should  apply  to  the  will  the  rules  pre-    1856 
vailing  at  its  date,  (1842,)  or  the  statutory  rule  just  '^Xem7 

cited,  were  it  not  for  the  provisions  of  the  22d  section  

of  the  same  chapter  (122)  declaring  that  the  preceding   ^^^ 
sections  of  the  chapter  shall  not  extend   to  any  will  Barker 
made  before  the  act  should  be  in  force,  but  that  the  va-       *  ' 
lidity  and  effect  of  such  will  shall  be  determined  b}^  the 
laws  in  force  on  the  day  before  this  chapter  should  take 
efteet  in  like  manner  as  if  those  laws,  so  far  as  they  re- 
late to  the  subject,  were  therein  enacted  in  place  of 
such  sections. 

The  English  rule,  that  as  to  lands  the  testator  speaks 
at  the  date  of  his  will,  and  as  to  personals,  at  his  death, 
had  not  been  subjected  here,  prior  to  the  adoption  of 
the  Code,  to  any  legislative  change  other  than  that 
made  by  the  act  of  1785.  That  act  directs,  "  that 
every  person,  &c.  shall  have  power,  &c.  to  devise  all  the 
estate,  &c.  which  he  hath,  or  at  the  time  of  his  death  shall 
have,  of,  in  or  to  lands,  &c.  In  the  case  of  Allen  v. 
Harrison,  3  Call  289,  the  extent  of  the  change,  in 
the  old  rule,  contemplated  by  that  act,  was  the 
subject  of  a  very  ftill  examination;  and  the  court 
were  unanimous  in  the  opinion  that  the  act  only 
gave  a  power  to  devise  after  acquired  lands,  leaving 
it  to  the  discretion  of  the  testator  to  dispose  of  them 
or  not :  That  in  order  to  produce  that  effect,  there 
should  be  something  indicating  an  intention  to  exercise 
the  power ;  and  that  where  there  was  nothing  in  the 
language  of  the  will  to  show  that  the  testator  evidently 
contemplated  a  disposition  of  his  after  acquired  lands, 
a  devise  of  his  lands  should  be  held  to  refer  to  the 
lands  owned  by  him  at  the  date  of  his  wdll.  The  same 
interpretation  of  the  act  must  have  also  prevailed  in 
the  case  of  Bag\oell  v.  JEUiotty  2  Rand.  190;  and  was 
fully  recognized  by  the  Supreme  court  of  the  United 
States  in  the  case  of  Smith  v.  Edrington,  8  Cranch's 
R.66. 
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1856.        It  is  true  that  in  several  of  our  sister  states,  where 
^rm^  statutes  have  been  enacted  similar  in  their  provisions 

to  our  act  of  1785,  a  strong  disposition  has  been  mani- 

Rames  f^Qi^^  qq  to  construe  those  statutes  as  to  assimilate 
Barker  much  more  closely  the  rule  in  question  to  the  rule 
which  applies  to  wills  of  personals.  Thus,  in  the 
case  of  Loverea  v.  Lamprey^  2  Foster's  R.  434,  (New 
Hamp.)  where  the  words  of  the  bequest  on  which  the 
case  turned  were,  "  I  give  and  bequath  to  my  beloved  • 
wife  Ruth  Loveren  all  the  residue  and  remainder  of 
my  estate  wherever  it  may  be  found,  to  her,  and  her 
heirs  and  assigns,  &c."  it  was  held  that  it  was  the 
intention  of  the  testator  to  pass  to  his  wife  all  his 
property  owned  by  him  at  the  time  of  Tiis  decease, 
after  paying  his  debts,  &c.,  and  that  the  premises  in 
controversy,  purchased  by  the  testator  after  the  making 
of  his  will,  passed  by  it.  So  in  the  case  of  Ciishing  v. 
Aylwyn^  12  Mete.  R.  169,  like  views  prevailed,  and  the 
court  announced  the  broad  proposition  that  where  a 
will  purports  to  dispose  of  the  testator's  whole  estate 
or  property,  the  intention  is  to  dispose  of  all  the  estate 
or  property  of  which  the  testator  may  be  the  owner 
at  the  time  of  his  death ;  and  that  such  intent  would 
be  inferred  unless  something  in  the  will  should  be 
opposed  to  such  an  inference.  And  so  again  a  similar 
decision  was  made  in  the  case  of  Willis  v.  Watson^ 
4  Scam.  R.  64.  In  the  state  of  Kentucky,  however, 
where  our  act  of  1785  has  been  adopted,  the  interpre- 
tation of  the  act  given  in  the  case  of  Allen  v.  Harmon 
has  been  closely  adhered  to.  Wamefs  ex^ors  v.  Swear- 
ingen  ^  wife,  6  Dana's  R.  196;  Ross  v.  Boss,  12  B. 
Monr.  R.  437.  In  the  first  of  these  cases,  the  reasons 
for  the  adoption  of  this  intei*pretation  of  the  act  are 
fully  and  clearly  stated,  and  the  main  argument  in 
favor  of  the  competing  construction  successftilly  met. 
That  argument  was,  that  the  English  doctrine  de- 
claring that  as  to  land  or  other  real  or  immovable 
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estate,  a  testator  speaks  at  the  date  of  his  will,  was     1856. 
founded  mainly  on  the  terms  of  the  statute  of  wills  of   Term7 

Henry  8,  empowering  all  persons  having  legal  titles  to  

lands  held  in  free  and  common  socage,  to  dispose  of  ^^^^^ 
such  lands  by  will,  and  all  persons  having  such  titles  Barker 
to  lands  held  in  chivalry,  to  dispose  of  two-thirds 
thereof  by  will,  &c.;  and  that  as  now  by  the  act  of 
1785  a  testator  has  a  power  to  dispose  not  only  of  the 
lands  which  he  hath,  but  also  those  which  at  his  death 
he  shaU  have^  there  was  no  longer  any  suflSicient  legal 
reason  left  for  intending  that  in  a  general  devise  of  his 
lands  a  testator  speaks  only  of  the  lands  which  he  has 
at  the  date  of  his  will.  The  chief  justice  (Robertson) 
in  delivering  his  opinion  in  Wamer^s  ex'ors  v.  Swearin- 
gen  ^  wife,  fully  meets  this  view,  by  showing,  from 
the  English  cases,  that  "  the  civil  law  rule  of  making 
a  testator  speak  at  his  death  and  not  at  the  date  of  his 
will,  not  only  was  never  applied  to  immovable  pro- 
perty, but  never  would  have  been  applied  to  land  or 
any  interest  therein,  even  had  a  prospective  freehold, 
as  well  as  leasehold  interest  therein,  been  always 
devij^able  in  England ;  for  it  seems  (he  proceeds)  not 
to  have  been  applied  to  general  bequests  of  chattel 
interests  m  land,  even  though  a  testator  might  always 
in  England  have  effectually  bequeathed  such  interest 
afl:erward  to  be  acquired  by  him.  And  the  principal 
reasons  of  this  exception  from  the  rule  of  the  civil 
law,  are,  first,  that  such  an  arbitrary  rule  of  construc- 
tion frequently  operates  inconsistently  with  a  testator's 
intentions;  and  secondly,  that  as  even  a  chattel  inte- 
rest in  land  is  not  so  mutable  or  fugitive,  either  in 
itself  or  in  the  proprietorship  of  it,  as  that  kind  of 
property  which  is  perishable,  and  in  fact  movable, 
neither  policy  nor  convenience  required  that  a  general 
bequest  of  it  should  be  construed  as  speaking  at  the 
testator's  death,  when,  in  most  cases,  he  intended  to 
speak  only  when  he  published  his  ivHV^     And  he  came 


Digitized  by 


Google 


134  COURT   OF   APPEALS   OF    VIRGINIA. 

1856.     to  the  conclusion  that  under  the  operation  of  the  act 
Term^  of  1785  the  true  doctrine  was,  "As  to  a  general  devise 

of  lands,  like  that  of  England  respecting  the  like  tes- 

^^^^^  tamentary  dispositions  of  leasehold  interests  in  land: 
Barker  that  is,  that  prinia  facie  the  testator  contemplated  only 
such  interests  as  he  owned  when  he  published  his  will. 
But  that  if  he  manifested  an  intention  to  devise  what- 
ever interests  he  might  own  at  his  death,  then  and 
then  only  his  will  should  be  understood  as  speaking  at 
his  death  as  to  land  as  well  as  any  other  property; 
because  then  and  only  then  such  is  made  to  appear  to 
have  been,  in  fact,  his  will,  and  here  he  has  a  legal 
right  to  effectuate  such  a  will."  And  the  court  accord- 
ingly held  that  a  devise  by  the  testator  of  "  the  residue 
of  his  estate  "  did  not  pass  lands  acquired  by  him  sub- 
sequently to  the  date  of  his  will. 

Though  it  be  conceded,  therefore,  (as  I  believe  it 
must,)  that  in  a  majority  of  the  states  whose  statutes 
of  wills  are,  in  the  particular  in  question,  like  our  act 
of  1785,  the  decisions  have  gone  far  towards  abolishing 
the  old  English  rule,  and  though  now,  by  statute,  in 
England,  (1  Vict.  ch.  26,)  as  well  as  here,  a  devise  of 
lands,  like  a  bequest  of  personals,  is  made  to  speak  as 
if  executed  immediately  before  the  death  of  the  testa- 
tor; Yet  as  the  authority  of  Allen  v.  Hajrison  has  not, 
(so  far  as  I  have  seen,)  been  ever  questioned,  but,  on 
the  contrary,  stands  supported  by  the  decisions  of  a 
sister  state,  where  our  act  of  1785  has  been,  in  terms, 
adopted,  I  feel  no  hesitation  in  coming  to  the  conclu- 
sion that  the  will  in  this  case  must  be  interpreted 
under  the  rule  which  holds  the  testator,  no  contrary 
intention  appearing,  as  speaking  in  respect  to  his  lands 
at  the  date  of  the  will. 

Applying  to  the  will  this  test,  I  have  been  unable 
to  discover,  in  its  terms,  any  thing  to  raise  a  serious 
doubt  as  to  the  propriety  of  the  interpretation  which 
the  Circuit  court  has  given  to  it.     The  words  "  every 
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article  of  property  belonging  to  me,"  were  used,  no     1856. 
doubt,  as  suggested  by  the  counsel  of  the  appellees,  to    ferm7 

carry  any  article  of  personal  property  which  the  testa-  

tor  supposed  might,  perchance,  be  held  not  to  be  em-  ^^^ 
braced  in  the  description  immediately  preceding,  of  Barker 
"  household  and  kitchen  furniture,  stocks,  plantation 
tools  and  implements."  And  the  words  '*  the  balance 
of  my  estate,"  if  held  as  intended  to  embrace  lands  at 
all,  must,  under  the  rei^uirements  of  the  rule  by  which 
the  construction  of  the  will  is  governed,  be  referred  to 
the  balance  of  the  testator's  land^^  which  he  owned  at 
the  date  of  his  will. 

It  does  not  seem  tome  that  the  fact  that  the  tastator, 
subsequently  to  the  date  of  his  will,  erased  the  name  of 
Henry  E.  Scott,  and  substituted  that  of  John  R.  Ma- 
son, as  his  executor,  is  of  any  value  in  the  controversy. 
The  date  of  this  alteration  is  not  fixed  by  the  verdict ; 
it  18  only  found  to  be  *'  subsequent  to  the  original 
writing  of  the  will."  And  as  the  verdict  finds  that  the 
testator  was  on  terms  of  intimacy  with  Scott  up  to  the 
time  of  his  (Scott's)  death,  which  occurred  in  February 
1847,  the  probability  is  that  the  change  was  made  soon 
after  Scott's  death,  and  before  either  the  adoption  of 
the  Code  or  the  purchase  of  the  land,  which  occurred 
in  March  1849. 

I  think  that  the  judgment  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of 
Daniel,  J. 

Judgment  affirmed. 
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Bicfimond. 

1856.  Gibson  r.  Carrell  ^  als. 

January 
Term.  Februarj-  29. 

Testatrix  by  her  will  made  in  1837  when  she  iwssessefi  no  real  es- 
^tate^gave  two  slaves  to  her  daughter  M  and  six  to  her  son  S,  and 
then  says,  "All  the  balance  of  my  property  of  every  desciiption, 
real  or  personal,  I  give  and  bequeath  to  my  son  S ; "  but  if  her 
daughter  had  a  child  or  children,  three  of  the  slaves  given  to  8 
should  go  to  them.  Land  afterwards  acquired  by  the  testatrix 
does  not  pass  by  the  devise  to  S. 

This  was  a  bill  in  the  Circuit  court  of  Jefter!»on 
countr,  by  Eli  II.  Carrell  and  Margaret  his  wife  against 
Samuel  Gibson  and  others.  And  the  only  question 
was,  whether  certain|real  estate  of  which  Margaret  Gib- 
son died  seized,  passed  b^'  her  will  to  Samuel  Gibson, 
or^  descended  toj  her  heirs,  of  whom  8amuel  Gibson 
and  the  female  plaintiff  were  two.  The  will  was 
made  in  October  1837,  when  the  testatrix  was  pos- 
sessed of  no  real  estate.  After  giving  two  slaves  to 
her  danghter  Margaret  Carrell,  and  six  to  her  sou 
Samuel  Gibson,  she  says,  "  All  the  balance  of  my  pro- 
perty of  every  sort  or  description,  real  or  personal,  I 
give  and  becpieath  to  my  s;ii<l  son  Samuel  Gil)son,  and 
and  his  legal  representatives,  excei»t  that  in  case  my 
said  daughter  should  have  child  or  children,  then,  and 
in  that  case,  Irena,  William  John  and  Mary  Jane, 
(three  slaves  she  had  before  given  to  Samuel,)  shall  be 
the  property  of  said  child  or  children,  and  his,  her  or 
their  legal  representatives;  but  if  no  child  or  children 
should  be  born  unto  my  said  daughter,  then  the  said 
Irena,  William  John  and  Mary  Jane  arc  to  be  the  pro- 
perty of  my  said  son. 

After  the  making  of  her  will,  Mrs.  Gibson  acquired, 
by  purchase,  the  real  estate  whicli  was  the  subject  of 
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this  controversy,  and  died  in  1845,  when  her  will  was     1866. 

duly  admitted  to  probat.  T?I^7 

On  the  hearing  of  the  cause,  the  Circuit  court  held  — 

that  the  land  did  not  pass  under  the  will ;  and  made  a  ^^^^ 
decree  for  the  partition  thereof  among  the  heirs   of  Carrell 
Margaret  Gibson;  whereupon  Samuel  Gibson  applied 
to  this  court  for  an  appeal,  which  was  allowed. 

J.  M.  Mason^  for  the  appellant. 

There  wiis  no  counsel  for  the  appellees. 

Daniel,  J.  It  seems  to  me  that  this  case  must  be 
governed  by  the  rules  and  principles  declared  in 
Raines  \\  Barker^  just  decided  by  this  court.  There 
is  nothing  in  the  language  of  the  will  from  which  to 
infer  an  intention  on  the  part  of  the  testatrix  to  dis- 
pose of  lands  to  be  acquired  after  the  date  of  hep  will. 
It  is  proved,  however,  that  the  testatrix  owned  no 
lands  or  real  estate  at  the  date  of  her  will,  and  as  by 
a  residuary  clause  she  gives  the  balance  of  her  pro- 
perty "  of  every  sort  or  description,  real  or  personal," 
to  the  appellant,  it  is  argued  that  the  testatrix  must 
have  contemplated  the  future  acquisition  of  real 
estate,  and  intended  it  should  pass  by  this  clause,  as 
otherwise  the  word  "real"  is  left  without  meaning, 
and  superfluous :  and  that  the  court  ought  not  to  pre- 
sume that  the  testatrix  used  a  word  of  such  important 
meaning  without  a  purpose.  The  argument  is  not 
without  show  of  force;  Yet  when  we  see  that  the 
testatrix  has  used  no  language  referring  in  terms  to 
any  land  she  might  thereafter  acquire,  but  on  the 
contrary,  in  the  commencement  of  the  will,  declares 
her  purpose  simply  of  disposing  of  what  worldly  effects 
she  then  owned,  and  that  she  was  ignorant  and  illite- 
rate, an»l  consequently  not  apt  to  assign  exact  mean- 
ing and  value  to  the  language  she  might  use,  it  seems 
Vol.  xiii — 18 


Digitized  by 


Google 


188  COURT   OF   APPBALS   OF   VIRGINIA. 

1856.    that  there  i8  no  such  manifestation  ot  the  purpose  of 
Terai7  ^^^   testatrix   to   dispose   of  after  acquired   lands,  as 
would  justify  us  in  making  this  case  an  exception  to 
the  general  rule. 

I  am  for  affirming  the  decree. 

The   other   judges    concurred    in    the    opinion   of 
Daniel,  J. 

Decree  affirmed. 
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!Ricl|mond« 

Davis  v.  The  Commonwealth  for  Leon.  1856. 

•    January 
February  29.  Term. 

1.  The  bond  authorized  by  the  act,  Code,  ch.  151,  §  8,  p.  602,  in  re- 

lation to  attachments,  i8  not  a  general  indemnifying  bond  ; 
but  where  the  attachment  issues  against  the  effects  of  the 
defendant  generally,  he  alone  can  sue  upon  the  bond ;  and 
where  the  attachment  is  issued  against  specific  property, 
only  the  defendant  or  the  owner  of  such  specific  property 
can  sue  upon  the  bond.* 

2.  When  the  attachment  is  issued  against  the  effects  of  the  de- 

fendant generally,  and  is  levied  upon  the  property  of  a  third 
person,  such  third  person  has  no  remedy  upon  the  attach- 
ment bond. 

This  was  an  action  of  debt  in  the  Circuit  court  of 
the  city  of  Richmond,  in  which  the  Commonwealth 
for  the  benefit  of  Israel  Leon,  was  plaintifl^,  and  Wil- 
liam F.  Davis  was  defendant.  The  action  was  founded 
on  a  bond  executed  under  the  attachment  law  found 
in  the  Code,  ch.  151,  §  8,  p.  602,  by  Charles  R.  Hawes 
as  principal,  and  Davis  as  his  surety,  upon  an  attach- 
ment issued  against  the  effects  of  C.  D.  Arnsthall,  a 
debtor  of  Hawes.  Upon  the  trial  of  the  cause  various 
questions  were  made  and  exceptions  taken  by  the  de- 
fendant Davis  to  the  decisions  of  the  court ;  and  there 
was  a  verdict  and  judgment  for  the  plaintiff  for  the 
penalty  of  the  bond  to  be  discharged  by  the  payment 

*  Code,  ch.  151,  i  8,  p.  602.  "  But  if  the  plaintiff  shall,  at  the  time 
of  suing  out  such  attachment,  or  afterwards,  give  bond  with  secu- 
rity approved  by  the  clerk  or  justice  issuing  the  attachment,  in  a 
penalty  of  at  lea«t  double  the  amount  of  the  claim  sworn  to  or 
sued  for,  with  condition  to  pay  all  costs  and  damages  which  may 
be  awarded  against  him  or  sustained  by  any  person,  by  reason  of 
his  suing  out  the  attachment,  the  said  officer  shall  take  possession 
of  the  property  specified  in  the  attachment,  or  where  no  such  • 
property  is  specified,  of  any  estate  or  effects  of  the  defendant,  or 
BO  much  thereof  as  is  sufficient  to  -pay  the  plaintiff's  claim. 
When  such  bond  is  given,"  &c. 
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1856.     of  nine  hundred  and  twenty-seven  dollars.     From  this 

TermT  judgment  Dgvis  obtained  a  supersedeas  from  this  court. 

The  only  question  decided  by  this  court,  was  as  to  the 

Common-  ^^s'^^  ^^  ^^^  relator  Leon  to  maintain  an  action  on  the 

wealth    bond ;  and  upon  that  question  the  facts  are  stated  by 
for  Leon,  t    j       \/r  •!_••• 

Judge  MoNCURE  in  his  opinion. 

A.  Johnston  and  Morson^  for  the  appellant. 
Randolph  and  Lyons,  for  the  appellee. 

MoNCURE,  J.  This  is  a  supersedeas  to  a  judgment 
obtained  in  the  name  of  the  Commonwealth  of  Vir- 
ginia, suing  for  the  benefit  and  at  the  costs  of  Israel 
Leon,  against  William  F.  Da\ns,  surety  of  Charles  R, 
Hawes  in  an  attachment  bond  executed  in  pursuance 
of  the  Code,  p.  602,  ch.  151,  §  8.  The  case  was  twice 
argued  in  this  court;  and  many  questions  were  dis- 
cussed in  the  argument.  But  in  my  view  of  the  case 
it  will  be  necessary  to  consider  and  decide  only  one  of 
them ;  which  is.  Whether  the  relator  Leon  can  main- 
tain an  action  on  the  attachment  bond  ? 

The  condition  of  the  bond  is  set  out  in  the  declara- 
tion as  follows :  '•  That  whereas  the  said  Charles  R. 
Hawes,  plaintift  in  a  certain  suit  instituted  in  the 
Circuit  court  of  the  city  of  Richmond  against  C.  1). 
Arnsthall,  defendant,  did,  upon  the  affidavit  of  him 
the  said  plaintift*,  filed  in  the  clerk's  office  of  the  said 
court,  obtain  from  the  clerk  of  the  said  court  an 
attachment  against  the  estate  of  the  said  C.  D.  Arns- 
thall for  the  sum  of  two  thousand  and  forty-five  dollars 
claimed  by  the  said  plaintift*.  Therefore,  if  the  said 
Charles  R.  Hawes  should  pay  all  costs  and  damages 
which  might  be  awarded  against  him,  or  sustained  by 
any  persons  by  reason  of  his  suing  out  the  said  attach- 
ment, then  the  said  obligation  was  to  be  void ;  other- 
wise to  remain  in  full  force. 

It  was  then  averred  in  the  declaration  that  the  said 
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B[awe8,  as  plaintiff  in  the  said  suit  against  Amsthall,     1856. 
did  thereupon   sue   out    an    attachment    against  the    xeraiT 

estate  of  the  said  Arnsthall,  and  did  cause  the  same  

to  be  levied   upon   a  large   quantity  of   cigars,   the      ^® 
property  of  the  said  Leon,  the  said  Hawes  pretending  Common, 
that  the  said   cigars   were   the   property  of  the  said  for  Leon. 
Amsthall. 

And  it  is  then  further  averred  that  the  said  cigars 
were  not  the  property  of  the  said  Arnsthall,  but  were 
the  property  of  the  said  Leon,  and  that  the  said  Leon 
had  sustained  great  damage  by  the  suing  out  of  the 
8aid  attachment,  to  wit,  to  the  value  of  four  thousand 
and  ninety  dollars. 

Thus  it  appears  that  the  attachment  was  against  the 
defendant's  estate  generally;  and  not  against  specific 
property.  And  the  question  resolves  itself  simply  into 
this,  Whether,  if  such  an  attachment  be  levied  on  the 
property  of  a  stranger,  he  can  maintain  an  action 
therefor  on  the  attachment  bond? 

The  attachment  was  not  levied  by  a  seizure  of  the 
property,  but  by  a  service  of  a  copy  of  the  attach- 
ment on  the  persons  in  whose  hands  the  property  was, 
who  were  summoned  to  appear  as  garnishees.  And  it 
was  contended,  on  the  one  hand,  by  the  counsel  of  the 
plaintiff  in  error,  that  the  bond  is  of  no  force  or  effect 
if  there  be  no  seizure  of  property  junder  the  attach- 
ment; and,  on  the  other,  by  the  counsel  of  the  defen- 
dant in  error,  that  the  obligors  in  the  bond  are  bound 
for  all  damages  sustained  by  reason  of  suing  out  the 
attachment,  whether  it  be  levied  in  the  one  way  or 
the  other.  Without  expressing  any  opinion  on  this 
point,  I  will  consider  the  question  as  if  the  attach- 
ment had  been  levied  by  a  seizure  of  the  property : 
which  will  present  the  case  as  strongly  as  possible  for 
the  defendant  in  error. 

Then  the  question  recurs,  Can  a  stranger,  whose 
property  is  taken  under  an  attachment  against  the 
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1856.     defendant's  estate,  maintain  an  action  therefor  on  the 

TermT  attachment  bond?     I  am  of  opinion  that  he  cannot. 

Generally,  a  sberift'  is  bound  to  execute,  according  to 

^^^^^    its  mandate,  a  writ  which  comes  to  his  hands  for  exe- 

Common. cution  from  a  lawful  source;  and  he  raa\'  therefore 

wealth  •  •  . 

for  Leon,  justify  any  act  done  by  him  in  pursuance  of  the  writ. 

But  he  can  justify  no  act  which  the  writ  does  not 
authorize,  though  it  be  done  under  color  of  the  writ 
Such  an  act  is  a  trespass,  for  which  he  is  liable  like 
any  other  trespasser.  If,  therefore,  he  arrest  the  body 
of  A  under  a  writ  against  the  body  of  B,  or  take  the 
goods  of  A  under  a  writ  against  the  goods  of  B,  he  is 
guilty  of  a  trespass.  The  plaintiiF  in  the  writ  will 
also  \>e  involved  in  the  trespass  if  he  direct  the  act  to 
be  done;  but  not  merely  by  reason  of  his  suing  out 
the  writ.  Generally,  the  plaintifi  is  not  liable  for 
any  thing  done  in  pursuance  of  the  writ,  unless  it  be 
sued  out  maliciously  and  without  probable  cause. 

These  were  universal  rules  at  common  law;  but 
they  have  been  modified  to  some  extent  by  statute; 
and  are  therefore  now  stated  as  general  rules.  For 
instance,  in  regard  to  the  liability  of  the  sheriff  for 
levying  an  execution  or  warrant  of  distress  on  pro- 
perty, as  to  which  a  doubt  may  arise,  whether  it  is 
liable  to  such  levy;  the  statute  authorizes  him  to 
require  of  the  pl^yntiff  an  indemnifying  bond;  which, 
if  given,  will  protect  the  sheriff  against  any  action  for 
the  seizure  or  sale  of  the  property,  provided  the 
security  in  the  bond  be  good  at  the  time  of  taking  it 
Code,  p.  609,  ch.  '152,  §  4,  5,  and  6.  And,  in  regard 
to  the  liability  of  the  plaintiff  for  acts  done  in  pursu- 
ance of  the  writ;  the  statute  requires  the  plaintiff  in 
an  attachment,  if  he  wishes  the  officer  to  take  posses- 
sion of  the  property  against  which  the  attachment 
issues,  to  give  bond  with  security  conditioned  to  pay 
all  costs  and  damages  which  may  be  awarded  against 
him  or  sustained  by  any  person  by  reason  of  his  suing 
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out  the  attachment.     Id.  p.  602,  ch.  151,  §  8.     If  he     1856. 
does  not  wish  the  officer  to  take  possession  of  the  pro-    TemT 

perty,  but  is  content  with  a  mere  lien  upon  it,  he  is  not 

required  to  give  any  bond,  and  his  liability  remains  as      ^® 
at  common  law :  that  is,  he  is  not  liable  for  damages  Common- 
arising  from  suing  out  the  writ,  unless  it  be  sued  out  for  Leon, 
maliciously  and  without  probable  cause. 

The  statute  in  regard  to  indemnifying  bonds  does 
not  embrace  attachments;  but  is  confined  to  execu- 
tions and  distress  warrants.  Why  the  legislature  did 
not  extend  it  to  attachments  may  not  be  an  easy  ques- 
tion to  answer.  The  most  that  can  be  said  of  it  is, 
that  it  is  a  casus  omissus  in  legislation :  but  a  casus 
omissus  of  which  the  sheriff  may  have  cause  to  com- 
plain, but  not  the  adverse  claimant  of  the  property. 
The  indemnifying  bond  law  was  made  for  the  ease  of 
the  officer ;  and  exonerates  him,  to  a  certain  extent, 
from  his  common  l^w  liability  in  case  of  illegal 
seizure^,  and  from  the  measures  previously  necessary 
to  be  resorted  to,  to  ascertain  the  title  to  the  property. 
But  if  the  bond  be  not  duly  required  by  him,  his  com- 
mon law  liability  is  supposed  to  continue.  See  Stone 
V.  Pointer y  5  Munf.  290 ;  and  Roane,  J.  in  Cole  v.  Fen- 
loick,  1  Gilm.  134.  At  first,  the  law  only  embraced 
executions,  and  did  not  protect  the  officer,  if  the 
obligors  in  the  bond,  though  solvent  when  taken, 
should  thereafter  become  insolvetit.  Afterwards,  it 
was  extended  to  distress  warrants ;  and  made  to  pro- 
tect the  officer,  if  the  surety  in  the  bond  was  good  at 
the  time  of  taking  it.  It  has  not  yet,  as  we  have  seen, 
been  extended  to  attachments.  The  adverse  claimant 
of  property  seized  under  an  attachment  has  ample 
remedies,  without  giving  him  the  benefit  of  an  indem- 
nifying bond.  Besides  his  summary  remedy  by  inter- 
pleader, which  is  generally  sufficient,  he  may  resort 
for  his  indemnity  to  an  action  of  trespass  against  the- 
sheriff  who  makes  the  levy  and  all  persons  who  aid  in 
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1866.     making  it  or  direct  it  to  be  made ;  or  to  an  action  of 
*^Te?m7  d^^t  ^^  ^^^  official  bond  of  the  sheriff.     There  can  be 

no  reason,  then,  so  far,  at  least,  as  he  is  concerned,  for 

^^^^®  extending  the  law  to  attachments. 
Common-  But  it  may  be  said  that  it  is  necessary  for  the  pro- 
for  Leon,  tection  of  the  officer  making  the  levy.  And  it  was 
contended  by  the  counsel  for  the  defendant  in  error 
that  there  is  as  much  reason  for  requiring  an  indemni- 
fying bond  in  the  case  of  an  attachment,  as  in  the  case 
of  an  execution  or  a  warrant  of  distress ;  and  that  the 
legislature,  having  expressly  provided  for  such  a  bond 
in  the  two  latter  cases,  would  have  made  a  similar  pro- 
vision in  the  former,  if  it  had  not  intended  the  attach- 
ment bond  to  effect  the  same  object.  If  they  had  in- 
tended to  extend  the  pro\'isions  of  the  indemnifying 
bond  law  to  the  case  of  attachments,  they  would  have 
done  so  expressly,  and  not  by  obscure  implication.  To 
give  the  attachment  bond  such  an  effect  as  this  would 
be  to  convert  it  into  a  general  indemnifying  bond, 
applying  to  all  property  which  might  thereafter  be 
taken  under  color  of  the  attachment:  which  would  be 
very  unreasonable.  In  the  case  of  executions  and  dis- 
tress warrants,  the  officer  can  require  an  indemnifying 
bond,  only  when  a  doubt  arises  whether  property  is 
liable  to  be  levied  on.  And  the  plaintiff,  when  so  re- 
quired, can  give  it  or  not,  at  his  discretion.  But  in  the 
case  of  attachments,  on  the  construction  contended  for, 
the  officer  might,  of  his  own  mere  motion,  and  with- 
out the  knowledge  of  the  plaintiff,  seize  property 
plainly  not  liable  to  the  attachment,  and  thereby  ren- 
der the  obligors  in  the  attachment  bond  liable  for  all 
damages  arising  from  such  seizure. 

But  the  law  which  provides  for  the  execution  of 
that  bond  will,  I  think,  admit  of  no  such  construction. 
It  \yas  enacted  direrso  intuitu.  It  was  not  made  for  the 
ease  of  the  officer,  and  to  indemnify  him  against  the 
consequences  of  his  unauthorized  act;  but  was  made 
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for  the  benefit  of  the  owner  of  the  property  against     1856. 
which  the  attachment  issues,  and  to  indemnify  him    xermi^ 

against  the  consequence  of  acts  which  are.  authorized 

by  the  attachment.  The  indemnifying  bond  applies  to  ^*^^ 
acts  outside  of  the  writ;  the  attachment  bond  to  acts  CJommon- 
inside  of  it,  or  done  in  pursuance  thereof.  These  lat-  for  Leon, 
teracts  the  officer  is  bound  to  perform;  and  they  can- 
not be  lawfully  resisted,  no  matter  what  damage  they 
may  inflict.  The  common  law  liability  of  a  plaintifl 
for  damages  arising  from  the  suit,  was  not  considered 
by  the  legislature  sufficient  indemnity  against  the  con- 
sequences of  a  wrongful  seizure  of  property  in  pursu- 
ance of  an  attachment.  The  execution  of  an  attach- 
ment bond  with  security  has,  therefore,  been  required. 
That  this  is  the  true  construction  of  the  attiichment 
law  is  obvious,  both  from  the  terms  of  the  law  itself, 
and  the  circumstances  under  which  it  was  enacted. 
As  to  the  terms  of  the  law;  the  condition  of  the  bond 
as  therein  prescribed  has  already  been  set  forth.  It 
covers  no  damages  for  taking  property  which  the  - 
atta<:hment  does  not  command  to  be  taken.  Such 
damages  are  not  sustained  by  reason  of  suing  out  the 
attachment;  but  are  sustained  by  reason  of  an  unau- 
thorized act  of  the  officer.  The  undertaking  of  the 
obhgors  is,  that  the  attachment  is  properly  sued  out, 
and  the  claim  of  the  plaintiff  well  founded.  They  do 
not  undertake  that  the  officer  will  commit  no  trespass 
in  its  execution.  They  do  not  authorize  him  to  levy 
it  on  any  property  which  he  may  think  proper,  or  the 
plaintiflT  may  direct  him  to  levy  it  on.  A  person  may 
be  willing  to  become  security  in  an  attachment  bond, 
knowing  the  debt  to  be  due,  and  that  the  debtor  is  a 
nonresident  or  absconding  debtor,  but  very  unwilling 
to  become  security  that  the  officer  will  do  no  wrongful 
acts  under  color  of  the  attachment.  The  bond  was 
not  intended  to  enlarge  the  attachment,  but  to  run  on 
all  fours  with  it.  The  attachment  may  be  against  the 
Vol.  XIII — 19 
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1856.     defendant's  estate,  or  against  specific  property.     If  it 
^Term7  ^^   against   the  defendant's  estate,  the   bond   applies 

only  to  that  estate,  and  enures  to  the  benefit  of  the 

^^*^^*^  defendant  only.  If  it  be  against  specific  property,  the 
Common  bond  applies  to  the  owner  of  that  property,  whoever 
for  I^eon.  he  may  be,  whether  tiie  defendant  or  any  other  person, 
and  enures  only  to  the  benefit  of  such  owner.  The 
attachment  may  be  against  specific  property  when  the 
suit  is  to  recover  such  property,  (Code,  p.  601,  §  2,) 
or  in  certaiti  cases,  when  it  is  against  the  commander 
or  owner  of  any  steamboat  or  other  vessel,  or  the 
owner  of  any  raft  or  river  craft  navigating  the  Ohio 
river  or  any  of  iU  tributaries  within  the  jurisdiction 
of  tliis  state.  (Id.  p.  602,  §  5.)  The  law  prescribes 
but  one  form  of  attachment  bond,  and  therefore  pre- 
scribes such  form  as  will  suit  both  cases,  as  well  an 
attachment  against  specific  property,  as  an  attachment 
against  the  defendant's  estate  generally.  If  the  latter 
had  been  the  only  kind  of  attachment  to  be  provided 
for,  the  bond  might  liave  been  made  payable  to  the 
defendant,  and  conditioned  only  for  his  indemnity. 
But  it  being  necessary  to  provide  for  both  kinds,  the 
bond  is  required  to  be  in  such  form  as  will  apply  to 
both  or  either.  The  defendant  is  the  only  person  who 
can  sustain  any  damage  by  reason  of  suing  out  an 
attachment  against  his  estate;  but  others  may  sustain 
damage  by  reason  of  suing  out  an  attachment  against 
specific  projjcrty.  In  providing  for  the  execution  of  a 
bond  conditioned  to  pay  all  damages  sustained  by  any 
person  by  reason  of  suing  out  the  attachment,  both 
cases  are  provided  for.  If  the  plaintiff  shall  give  the 
l>ond,  the  officer  is  required  to  '*  take  possession  of  the 
property  specified  in  the  attachment,  or  when  no  such 
property  is  specified,  of  any  estate  or  effects  of  the 
defendant,  or  so  much  thereof  as  is  sufficient  to  pay 
the  plaintifi'V  claim : "  in  other  words,  of  the  property 
against  which  the  attachment  issues,  and  no  other. 
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Id.  §  8.     By  givinty  the  bond  he  acquires  a  right  to  have     1856. 
that  property  taken ;   but  that  only.     If  no  bond  be    Xerm7 

given  ;  and  perhaps  whether  a  bond  be  given  or  not,  he 

may,  in  writing,  designate  to  the  officer  the  names  of   ^^*^ 
persons  to  be  summoned  as  srarnishees.    Sections  7  and  Common- 
9.     But  this  summons  applies  to  no  specific  or  particu-  for  Leon, 
lar  estate;  but  only  to  the  estate  generally  of  the  de- 
fendant in  the  hand  of  the   garnishees;  and   not  to 
the  estate  of  any  other  person  in  their  hands.     The 
garnishees  are  not  authorized,  by  reasons  of  the  sum- 
mons, to   detain  the   estate   of  any  other   person  in 
their  hands.     And  therefore  no  other  person  can  have 
any   cause   ot    action   on    the   attachment    bond    for 
damages  arising  from  the  detention  of  property  in  the 
hand  of  garnishees.     Whether  the  defendant  can  have 
such  cause  of  action,  is  a  question  which  it  is  unneces- 
sary to  decide. 

As  to  the  circumstances  under  which  the  law  was 
enacted.  Until  recently,  an  attachment  could  only  be 
issued  against  the  estate  of  the  defendant  generally, 
and  not  against  specific  property.  1  Rev.  Code,  p.  476, 
§  6.  The  bond  provided  for  by  that  section  was  re- 
quired to  be  payable  to  the  defendant;  and  to  be 
conditioned  for  satisfying  all  costs  which  should  be 
awarded  to  the  defendant  in  case  the  plaintiff  should 
be  cast  in  his  suit,  and  also  all  damages  which  should 
be  recovered  against  the  plaintiff  for  his  suing  out  the 
attachment.  'There  can  be  no  doubt  but  that  that 
bond  enured  only  to  the  benefit  of  the  defendant;  and 
could  not  be  resorted  to  for  the  indemnity  of  a  person 
on  whose  property  the  officer  had  unlawfully  levied 
the  attachment.  The  damages  were  recoverable  against 
the  plaintiff',  only  "  for  his  suing  out  the  attachment ;'' 
and  of  course  not  for  a  trespass  committed  by  the 
officer  in  levying  it  contrary  to  the  mandate  of  the 
writ.  This  manifest  construction  was  not  altered 
by  the  words  of  the  statute  giving  a  right  of  action 
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1866.     on  the  bond  to  "the  party  entitled  to  such  costs  or 
"^Terrn^^  damages,"  who  could  only  be  the  detendant  in  the  at- 

tachraent  or  his  representatives.     By  the  act  of  Feb- 

^""J}^  ruary  24,  1827,  Siipp.  R.  C.  p.  239,  ch.  182,  §  1,  an 
CJommon- attachment  was,  I  believe,  for  the  first  time  given 
for^on.  agai»i8t  specific  property.  It  authorized  an  attachment 
to  be  issued  against  a  ship,  steamboat  or  other  vessel, 
&c.  under  the  circumstances  therein  mentioned.  But 
provided  that  no  such  attachment  should  issue  until 
bond  should  be  given,  payable  to  the  person  against 
whom  the  suit  was  brought,  conditioned  to  indemnify 
the  obligee  in  such  bond,  and  the  owner  of  such  ship, 
steamboat  or  other  vessel  afi^ainst  any  loss  which  they 
or  either  of  them  might  sustain  by  reason  of  such  at- 
tachment, in  case  the  defendant  should  prevail  in  the 
suit.  Here  we  see  that  the  bond  was  properly  adapted 
to  this  new  case,  arid  made  to  provide  for  the  indem- 
nity, not  only  of  the  defendant,  but  of  the  owner  of 
the  property  attached,  who  might  be  a  ditferent  person 
from  the  defendant.  It  was  still,  however,  made  pay- 
able to  the  defendant,  the  plan  of  requiring  such  bonds 
to  be  payable  to  the  commonwealth  not  having  then 
been  devised.  This  bond,  certainly,  did  not  enure  to 
the  benefit  of  any  other  person  than  the  defendant  or 
the  owner  of  the  property  against  which  the  attach- 
ment issued ;  for  it  was,  by  its  terms,  expressly  con- 
fined to  them.  By  the  act  of  March  4,  1846,  Sess. 
Acts,  p.  73,  ch.  105,  an  attachment  was  given  against 
specific  property  in  another  case.  It  authorized  an 
attachment  to  be  issued  against  a  steamboat,  raft,  or 
other  water  craft  navigating  the  Ohio  river  or  any  of 
its  tributaries  within  the  jurisdiction  of  this  state, 
under  the  circumstances  therein  mentioned.  No  bond 
was  required  by  that  act.  But  it  provided,  (§  7,)  that 
if  any  attachment  should  be  sued  out  by  virtue  of  the 
act  without  reasonable  or  proper  cause,  the  person 
suing  it  out  should  be  liable  to  the  owner  of  the  pro- 
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perty  attached  for  any  damage  sustained  by  reason  of     1856. 
the  seizure  and  detention  thereof;  and  such  owner,  if   TemT 

he   appeared   to   the   suit,  might  file   a  special   plea 

therein,  alleging  that  such  attachment  was  sued  out  ^^^^^ 
without  reasonable  or  proper  cause,  and  the  damages  Common- 
sustained  by  reason  thereof;  and  if  upon  the  trial,  the  for  i,eon. 
jury  should  find  that  such  attachment  was  in  fact  sued 
out  without  reasonable  or  proper  cause,  such  jury 
should  assess  the  damages  sustained  by  reason  thereof, 
and  judgment  should  be  entered  in  favor  of  the  party 
injured.  These  acts,  giving  the  right  of  attachment 
against  specific  property,  were  substantially  incorpo- 
rated in  the  Code :  And  there  was  also  incorporated 
therein  a  new  and  important  right  of  attachment 
against  specific  property,  where  the  suit  is  to  recover 
such  property:  in  other  words,  in  an  action  of  detinue, 
this  new  provision  was  a  consequence  of  the  abolition, 
by  the  Code,  of  the  right  to  require  bail.  Revisor's 
Keport,  p.  838.  In  pro\ading  for  the  execution  of  an 
attachment  bond  to  suit  all  the  cases  in  which  it  was 
necessary,  as  well  as  the  ordinary  case  of  a  general  at- 
tachment against  the  defendant's  estate,  as  the  cases 
of  specific  attachment  before  mentioned,  terms  were 
used  which  would  suit  all  of  them :  and  conditions 
which  had  been  prescribed  for  general  and  specific  at- 
tachments respectively  by  former  laws,  were  substan- 
tially embodied  into  one  form  of  condition  in  the  Code. 
It  was  obviously  not  designed  by  the  legislature  to 
make  any  material  change  in  the  condition  of  the  bond. 
All  these  bonds  as  well  those  prescribed  by  former 
laws  as  that  prescribed  by  the  Code,  have  substanially 
the  same  condition,  tmttathsviuUnifh's.  The  words  '*for 
suing  out  such  attachment,"  in  the  bond,  prescribed 
by  1  Rev.  Code  477,  §  7 ;  the  words  "  by  reason  of 
such  attachment,''  in  that  prescribed  by  the  act  of 
February  24,  1827,  Supp.  R.  C.  p.  240,  §  1,  and  the 
words  "  by  reason  of  his  suing  out  the  attachment,'* 
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1856.     in  the  Code,  p.  602,  §  8,  are  the  same  in  meaning  and 
TermT  ^^^^^  5  ^"^  ^^^  alike  apply  only  to  damages  which  le- 

gitimately  result  from  the  execution  of  the  writ  in 

^^*®  pursuance  of  its  mandate.  The  revisors  plainly  showetl 
Common-  that  they  intended  to  propose  no  change  in  this  respect, 
for  Leon.  "<^^  ^^^'j  by  their  using  substtintially  the  same  language 
that  was  used  in  the  old  law,  but  by  their  taking  no 
notice  of  any  such  intention,  as  they  certainly  would 
have  done  if  they  had  contemplated  so  important  a 
change.  The  changes  which  they  did  intend  to  pro- 
pose are  stated  and  explained  at  length  in  a  note  to 
their  report,  p.  756.  Their  chief  object  was  to  pro- 
duce uniformity  in  the  attachment  laws;  and  among 
other  things,  in  regard  to  attachment  bonds,  which  had 
been  required  in  some  and  not  in  other  laws,  without 
any  apparent  reason  for  the  difference.  They  accord- 
ingly proposed  to  make  the  laws  "more  harmonious 
and  consistent,  by  requiring  security  when  the  plaintiff 
thinks  it  necessary  for  his  safety  that  the  property 
should  be  taken  by  the  officer,  but  to  require  none  for 
any  attachment  when  he  is  content  with  the  lien  on 
the  property  in  the  hands  of  home  defendants."  Id. 
p.  757-58.  Security  for  what?  For  the  same  thing, 
in  substance,  for  which  security  had  been  required  by 
some,  but  not  by  other  of  the  former  laws.  The  legis- 
lature adopted  this  recommendation  of  the  revisors. 

It  is  believed  that  while  attachment  laws  exist  in 
most,  if  not  all,  of  the  other  states  of  the  Union,  the 
plaintiff  has,  in  none  of  them  been  require<l  to  give  an 
attachment  bond  in  such  form  as  to  provide  for  indem- 
nity against  the  unlawful  acts  of  the  officer  under  the 
writ.  Much  less  has  it  in  jiny  of  them,  been  held,  that 
a  bond  conditioned,  in  the  ordinary  form,  for  indem- 
nity against  damage  sustained  *•'  by  reason  of  suing  out 
the  attachment,"  or  the  like,  has  the  eiiect  of  a  bond 
of  indemnity  against  such  unlawful  acts. 

I  have  now  fully  expressed  my  views  of  the  princi- 
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pleft  which,  in  my  opinion,  miist  govern  this  case.     I     1856. 
would  not  have  felt  justified  in  saying  so  much,  had  I   x^r^!^ 

not  thought  that  the  novelty  and  importance  of  the  

question  considered,  and  the  extent  and  ability  of  the  ^*J*® 
argument  of  counsel,  recjuired  me  to  <1(>  so.  It  now  Common- 
only  remains  to  apply  these  principles  to  the  case ;  for  l^eon. 
which  can  he  done  in  very  few  words.  The  attach- 
ment in  this  case  was  against  the  defendant's  estate 
generally.  The  bond  strictly  conformed  to  the  direc- 
tions of  the  Code.  An  action  can  be  sustaine<l  upon 
it,  according  to  what  I  have  said,  only  at  the  relation 
of  the  defendant  in  the  attachment.  This  action  was 
brought  at  the  relation,  not  of  the  defendant,  but  of  a 
stranger,  and  for  a  cause  not  within  the  terms  of  the 
bond.  The  defect  is  not  in  the  form,  but  in  the  foun- 
dation of  the  action:  and  is  no  more  cured  by  the 
Code,  ch.  181,  §  3,  than  it  would  have  been  by  the 
statute  of  jeofails,  1  Rev-.  Code  of  1819,  ch.  128,  §  103. 
It  follows,  on  the  authority  of  Ross  v.  Alilne  ^  wife^ 
12  Leigh  204,  and  Boyle's  adm'rv,  Overby^  11  Gratt. 
202,  that  the  judgment  of  the  Circuit  court  must  be 
reversed,  and  judgment  entered  for  the  plaintiff  in 
.  error,  non  obstante  veredicto. 

Allen,  P.  and  Daniel  and  Lee,  Js.  concurred  in  the 
opinion  of  Moncurb,  J. 

Samuels,  J.  dissented. 

Judymetii  reversed^  and  judgment  for  the  appellant  non 
obstante  the  verdict,      . 
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1856.  Baylor's  lessee  v,  Dejarnette. 

January 
Term.  February  29. 

A  dies  indebted  to  K,  and  by  his  will  gives  large  estates  to  his 
three  sons  B,  C  and  D,  and  directs  that  B  shall  pay  one-half  of 
his  debts,  and  that  C  and  D  shall  each  pay  one-fourth.  B  quali- 
fies as  executor  of  C  and  dies,  and  by  his  will  feives  an  estate  to 
E  for  life,  and  at  his  death  to  the  eldest  son  of  E  living  at  his 
death,  E  not  having  a  son  at  the  death  of  B.  K  had  sued  B  in 
equity  to  recover  his  debt,  and  after  B's  death  and  before  E  had 
a  son,  the  suit  is  revived  against  the  executor  of  B  and  against 
E,  and  after  the  birth  of  E's  son  there  is  a  decree  for  a  sale  of  a 
part  of  the  land  devised  by  B  for  the  payment  of  B's  half  and 
C's  fourth  of  the  debt,  and  the  land  is  sold  and  conveyed  to  the 
purchaser,  the  son  of  E  not  being  a  party  to  the  suit.  On  the 
death  of  E  his  son  brings  ejectment  to  recover  the  land  sold, 
against  a  party  claiming  under  the  purchaser  under  the  decree. 
Held: 

1.  The  eon  of  E  took  a  contingent  remainder  in  fee  in  the  es- 

tate devised  by  B,  dependent  upon  his  bein?  alive  at  the 
death  of  E. 

2.  The  son  of  E  not  having  been  in  being  when  the  suit  was 

revived  against  E,  and  having  no  certain  interest  in  the 
estiite,  was  not  a  necessary  party,  but  is  concluded  by  the' 
decree  against  E,  the  tenant  for  life. 

3.  The  debt  due  to  K  not  having  been  barred  at  the  death  of 

A,  his  will  created  a  chai-ge  \i\K>n  the  lands  devised  to  his 
three  sons  B,  C  and  D,  for  the  payment  of  his  debts  in 
the  proportions  named  therein  ;  and  this  charge  would 
prevent  the  bar  of  the  st^itute  of  limitaiions  as  to  the  real 
estate  taken  by  the  sons  under  the  devise  to  them. 

4.  By  accepting  the  devises  the  devisees  became  pereoDaliy 

liable  in  respect  to  the  subject  devised  to  them  respec- 
tively, each  for  his  share  of  the  debts ;  and  the  creditors 
were  under  no  obligation  to  look  to  the  general  estate  of 
A  before  asserting  their  claims  against  the  devisees  and 
the  subject  devised. 

5.  B  having  received  assets  as  executor  of  C  and  having  exe- 

cuted a  bund  a?  executor,  C's  fuurth  of  the  debts  of  A 
were  ch:uged  upon  the  real  estate  of  B  (if  not  otherwise) 
by  his  executorial  bond. 
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6.  But  if  the  decree  was  erroneous  in  this  respect,  or  if  it  was  1856. 

collusive  as  between  the  creditor  and  E,  these  subjects  January 

cannot  be  examined  into  in  this  collateral  proceeding,  ^^"^• 

but  the  decree  is  conclusive  in  this  cause,  upon  the  mat-  Z    ,    , 

ters  thereby  adjudicated,  and  has  the  effect  to  devest  the  i^gee 

title  out  of  E  and  his  son  claiming  in  remainder  after  him.  v. 

7.  The  record  in  the  chancery  cause  is  legal  evidence  for  the  ^^}^J' 

defendant  as  a  link  in  his  chain  of  title,  though   the 
plaintiff  was  not  a  party  to  the  cause. 


nette. 


This  was  an  action  of  ejectment  in  the  Circuit  court 
of  Caroline  county  by  the  lessee  of  John  N.  Baylor 
against  Daniel  Dejaruette  in  his  lifetime,  and  on  his 
death  revived  against  his  devisee  John  II.  Dejarnette. 
The  matters  in  controversy  were  submitted  to  the 
court  on  a  case  agreed,  in  which  it  was  agreed  that 
the  court  in  giving  judgment  upon  the  case  should  be 
at  liberty  to  draw  all  fair  inferences  which  a  jury 
might  <lraw  from  the  statement  of  facts  and  evidence; 
and  a  record  and  deed  were  made  a  part  of  the  case  to 
which  the  plaintiff  excepted,  and  his  exceptions  were 
to  be  considered  as  a  part  of  the  case  submitted  to  the 
court.  The  following  are  the  material  facts  in  the 
case : 

John  Baylor  1st,  of  New  Market  in  the  county  of 
Caroline,  died  previous  to  the  14th  of  May  1772.  By 
his  will  he  gave  to  his  son  John  Baylor  2d,  his  New 
Market  estate  as  well  as  other  property.  He  also  gave 
a  large  property  to  his  sons  George  and  Robert ;  and 
after  providing  a  fund  for  the  payment  of  debts,  which 
proved  inadequate,  he  directed  that  the  balance  of  his 
debts  not  satisfied  out  of  the  fund  should  be  paid  one- 
half  by  his  son  John  2,  and  one-fourth  each  by  George 
and  Robert.  John  Baylor  2d  and  John  Armistead  the 
son  in  law  of  the  testator,  were  appointed  executors  of 
the  will,  and  both  of  them  qualified  as  such ;  though 
John  Baylor  2d  did  not  qualify  for  some  time  after  the 
qualification  of  Armistead. 

During  the  lifetime  of  John  Baylor  1st  he  seems  to 
Vol.  XIII— 20 
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1856.    have  dealt  with  the  firm  of  Dunlops  &  Crosse,  rner- 
TeiS^  chants  of  Scotland,  who  by  their  agent  carried  on  a 

store  in   the   town   of  Port  Royal   in   the   county  of 

^^^e^  Caroline ;  and  after  his  death,  a  bond  prepared  to  be 
V.  executed  by  both  the  executors,  was  executed  by 
neite"  Armistead  alone,  to  Dunlops  &  Crosse  for  the  sum  of 
five  hundred  and  twenty-six  pounds  seven  shillings 
and  three  pence,  for  the  amount  of  their  account. 
This  bond  bears  date  on  the  24th  of  July  1795;  and 
was  given  for  the  balance  due  on  their  account,  which 
commenced  in  1764  and  continued  down  to  1773,  em- 
bracing articles  furnished  to  the  estate  after  the  death 
of  John  Baylor  Ist. 

John  Baylor  2d  died  about  the  early  part  of  the 
year  1808.  The  first  four  clauses  of  his  will  are  as 
follows : 

1st.  I  give  to  my  well  beloved  wife  Frances  Baylor, 
for  and  during  her  natural  life,  the  New  Market 
mansion-house  and  garden,  and  all  houses  therewith 
conveniently  connected ;  also  one-fourth  part  of  all 
the  rents  now  arising  and  which  may  hereafter  arise 
from  that  part  of  my  estate  herein  after  devised  to  tny 
eldest  son  John;  and  likewise  one-fourth  part  of  all 
rents  now  arising  or  which  may  hej;eafter  arise  from 
that  part  of  my  estate  herein  after  devised  to  my  son 
George,  which  shall  be  in  lieu  of  all  dower  in  and 
claim  to  my  estate. 

2d.  I  lend  to  my  eldest  son  John  on^-half  of  my 
New  Market  landed  estate,  which  shall  be  so  divided 
that  my  said  son  John  may  take  and  have  the  mansion- 
house  and  brick  improvements  which  I  had  com- 
menced, one-half  of  the  liigh  land  and  one  half  of  the 
lowland,  with  an  equal  moiety  of  all  improvements, 
conveniences  and  advantages  appurtenant,  and  one- 
half  of  the  water  and  mill  seat.  I  also  lend  to  my  said 
son  John  one-half  of  all  my  farming  utensils  and  one- 
half  of  my  library,  consisting  of  from  twelve  to  thir- 
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teen  hundred  volumeB;  one-half  of  my  interest  in  all  my     1856. 
Loyal  company  lands,  and  one-half  of  all  those  lands,    Xerm7 

for  which  I  have  brought  suit  in  the  county  of  Orange,  

if  recovered,  except  three  hundred  acres  thereof,  which    ]^^^® 
I  intend  for  my  daughter  Courtney  Orange  Fox.  y. 

All  which  estate  above  mentioned  I  lend  as  afore-  nette. 
said  to  my  said  son  John  during  his  natural  life,  and 
after  his  death  I  give  and  devise  the  same  absolutely 
and  in  fee  simple  to  his  eldest  son  lawfully  begotten 
then  living;  but  if  my  said  son  John  should  die  leav- 
ing no  male  child  lawfully  begotten,  then  my  will  is, 
that  my  son  George  have  and  hold,  during  his  natural 
life,  all  the  said  estate  lent  to  my  son  John;  and  at 
the  death  of  my  son  George,  I  give  and  <levi8e  the 
same  absolutely  and  in  fee  simple  to  the  eldest  son  of 
the  said  George  lawfully  begotten  then  living;  and  if 
my  son  John  should  survive  my  son  George,  and  die 
leaving  no  male  child,  then  my  will  is  that  the  eldest 
son  of  the  said  George  lawfully  begotten,  shall  have 
and  receive  absolutely  and  in  fee  simple  all  the  said 
estate  at  the  death  of  my  son  John.  And  in  this  case 
it  is  my  will  and  I  do  direct  that  the  said  George  and 
his  son,  who  shall  take  the  said  estate  above  men- 
tioned under  this  devise,  shall  pay  to  the  daughter  or 
daughters  of  my  son  John,  if  any,  an  annuity  of  one 
hundred  pounds  current  money,  for  her  or  their  na- 
tural life  or  lives. 

3dly.  I  lend  to  my  son  George  the  other  half  of  all 
my  Xew  Market  landed  estate,  including  one-half  of 
the  high  land  and  one-half  of  the  low  land,  and  an 
equal  moiety  of  all  improvements,  conveniencies  and 
advantages  appurtenant,  (except  the  mansion-house 
and  brick  improvements  above  mentioned,)  one-half 
of  my  mill,  or  one-half  the  water  and  mill  seat.  I 
also  lend  to  my  said  son  George  one-half  of  all  my 
farming  utensils,  one-half  of  my  library,  consisting  of 
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1856.    the  aforesaid  number  of  volumes,  and  my  gold  watch ; 
Term*!^  likewise  one-half  of  all  my  interest  in  all  my  Loyal 


company  lands,  and  one-half  of  all  those  lands  for 
leasee  ^'^^^^b  I  have  brought  suit  in  the  county  of  Orange, 
V.  except  three  hundred  acres  thereof,  which  I  intend  for 
nette.  ^y  daughter  Courtney  Orange  Fox,  as  before  men- 
tioned. All  which  estate  I  lend  to  my  said  son 
George,  during  his  natural  life,  and  at  his  death  I  de- 
vise and  give  the  same  in  fee  simple  and  absolutely  to 
his  eldest  son  lawfully  begotten  then  living;  but  if 
my  son  George  should  die  leaving  no  male  child,  then 
my  will  is  that  my  son  John  have  and  hold  all  the 
estate  (lent  to  my  son  George)  during  his  natural  life, 
and  at  the  death  of  my  son  John,  I  devise  and  give 
the  same  in  fee  simple  and  absolutely  to  the  eldest  son 
of  the  said  John  lawfully  begotten  then  living;  and 
if  my  son  George  should  survive  my  son  John,  and 
die  leaving  no  male  child,  then  my  will  is  that  the 
eldest  son  of  the  said  John  then  living  shall  have  and 
receive  in  fee  simple  and  absolutely  all  the  said  estate 
at  the  death  of  my  son  George.  And  in  this  case  it  is 
my  will,  and  I  do  direct  that  the  said  John  and  his 
son  who  shall  take  the  said  estate  as  above  mentioned 
under  this  devise,  shall  pay  to  the  daughter  or  daugh- 
ters of  the  said  George,  if  any,  an  annuity*  of  one 
hundred  pounds  current  money  during  her  or  their 
natural  life  or  lives. 

4thly.  I  direct  that  no  division  of  my  estate  be 
made  between  my  sons  John  and  George  until  the 
latter  attains  to  twenty-one  years  of  age,  when  the 
same  shall  be  done  in  such  manner  as  they  shall  agree 
upon,  or  in  case  of  their  disagreement,  by  one  or  more 
disinterested  persons,  who  shall  be  mutually  chosen 
by  them  for  that  purpose;  and  the  division  so  made 
shall  be  final  and  obligatory. 

John  Baylor  2d  survived  his  brother  George  Baylor 
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and  qualitied  as  his  executor;  and  as  such  received     1866. 
assets  sufficient  to  pay  George  Baylor's  fourth  part  of   xeraiT 
his  father's  debts.  : 

After  the  death  of  John  Baylor  2d  his  sons  John  ^^^^ee^ 
Baylor  3d  and  George  D.  Baylor  entered  upon  and  y. 
became  possessed  of  the  said  New  Market  tract  of  nette" 
land,  subject  to  the  provisions  of  their  father's  will 
in  favor  of  their  mother  Frances  Baylor;  and  after 
George  D,  Baylor  attained  the  age  of  twenty-one 
years,  and  about  the  year  1814,  and  prior  to  the  birth 
of  the  plaititiff,  who  is  the  son  of  George  D.  Baylor,  a 
parol  division  of  the  New  Market  estate  was  made 
between  the  brothers  John  Baylor  3d  and  George  D. 
Baylor,  by  a  line  adopted  by  them  agreeably  to  the 
provisions  of  the  will  of  their  father ;  by  which  divi- 
sion the  land  in  controversy  in  this  suit  fell  to  George 
D.  Baylor ;  and  the  land  continued  to  be  held  by  them 
in  severalty,  according  to  said  division,  George  D. 
Baylor  holding  the  land  in  controversy  as  a  part  of  his 
moiety  until  1826,  when  it  was  sold,  as  will  be  herein- 
after stated. 

In  1848  George  D.  Baylor  died,  leaving  the  plaintift* 
John  N.  Baylor,  his  eldest  son,  who  was  born  on  the 
19th  of  August  1816,  and  leaving  other  sons.  John 
Baylor  3d  is  still  alive,  having  one  son. 

In  1796,  Dunlops  &  Crosse  instituted  a  suit  in 
equity  in  the  Circuit  court  of  the  United  States  for 
the  eastern  district  of  Virginia,  against  John  Baylor 
2d  as  executor  of  his  father  John  Baylor  1st ;  and  in 
their  bill  they  set  out  that  John  Baylor  Ist  was  in- 
debted to  them  in  his  lifetime  in  the  sum  of  five  hun- 
dred and  twenty-six  pounds,  seven  shillings  and  three 
pence  ;  that  after  his  death  his  executors  John  Baylor 
2d  and  Armistead  came  to  an  account  with  the  plain- 
tiffs, on  which  accounting  it  was  ascertained  that  the 
said  sum  was  due ;  and  that  they,  well  knowing  that 
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1856.     they  had  assets  sufficient  to  pay  it,  but  wanting  time, 
^Tei^i'^^  they  agreed  with  the  plaintiffs  that  in  consideration  of 

forbearance  they  would  give  their  own  bond  for  the 

^lessee^  amount;  and  accordingly  a  bond  was  pref)ared,  and 

V.       was  executed  by  Armistead,  but  owing  to  some  acci- 

nette!    <lcnUd  circumstance  it  never  was  executed  by  John 

Baylor  2d.     And  they  prayed  for  a  discovery  of  assets, 

and  for  payment  of  their  debt. 

John  Baylor  2d  answered  the  bill,  denying  that  he 
had  ever  heard  of  the  execution  of  the  bond.  He  said 
he  was  very  intimate  with  one  of  the  plaintifts  from 
1772  to  October  1775,  and  that  no  demand  had  been 
made  on  him  for  a  balance  due  from  his  father's  estate 
to  the  plaintiffs. 

In  1801  the  plaintifis  filed  an  amended  bill,  in  which 
they  allege  that  a  certain  Edmund  Pendleton  w^as  pre- 
sent when  the  accounts  were  settled  between  them- 
selves and  the  executors  of  John  Baylor  Ist,  or  one  of 
them ;  and  they  file  a  copy  of  their  account.  No  pro- 
cess seems  to  have  issued  upon  this  amended  bill ;  but 
in  1803,  on  the  motion  of  the  plaintiffs,  the  suit  was 
remanded  to  the  rules;  and  it  was  ordered  that  one  of 
the  commissioners  of  the  court  should  examine,  state 
and  settle  all  matters  and  accounts  between  the  parties, 
and  report  to  the  court. 

In  1805  the  commissioner  reported  that  the  afftdavit 
of  Edmund  Pendleton,  not  taken  on  notice,  had  been 
filed  with  him  ;  and  if  the  court  should  admit  this  tes- 
timony, the  commissioner  would  have  no  account  to 
settle  between  the  parties ;  because  he  proved  that 
the  bond  of  one  of  the  executors,  which-  was  entered 
into  at  the  instance  of  Pendleton,  then  the  agent  for 
the  executors,  closed  the  mercantile  account. 

John  Baylor  2d  having  died  in  1807  or  1808,  and 
Thomas  R.  Rootes  having  qualified  as  his  adminis- 
trator with  the  will  annexed,  in  July  1808  a  bill  of 
revivor  and  supplement  was  filed   by  the  plaintiflfe; 
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and  RootesT,  the  administrator  of  John  Baylor  2d,  and     1856. 
his  widow  and  two  sons,  John  and  George  D.  were    xermT 

made  defendants.     Rootes  answered,  saying  he  knew 

nothing  of  the  transactions  stated  in  the  bill ;  and  re-  "^j^^^*^ 
quiring  proof.     John  and  George  D.  Baylor  also  an-       y. 
swered,   denying  strenuously    the    liability   of   their    nette' 
father's  estate  for  the  debt,  and  relying  upon  the  statute 
of  limitations. 

In  1819  the  deposition  of  Edmund  Pendleton  was 
taken  upon  proof  of  notice  to  John  and  George  D. 
Baylor;  and  he  proved  the  justice  of  the  plaintiffs' 
debt,  and  that  the  bond  had  been  executed  by  Armis- 
stead  in  pursuance  of  an  agreement  by  which  the  exec- 
utors promised  to  execute  a  writing  to  ascertain  the 
claim  of  the  plaintifts  upon  the  estate  of  John  Baylor 
1st ;  and  why  John  Baylor  2d  had  not  executed  it  wit- 
ness could  assign  no  reason,  as  he  never  did  object  to 
any  item  in  the  account. 

On  the  Ist  of  June  1820  the  cause  came  on  to  be 
heard  by  consent  of  the  plaintiff's  and  of  the  defen- 
dants John  and  George  D.  Baylor,  upon  the  bills, 
their  answer  and  exhibits,  and  the  deposition  of  a  wit- 
ness, and  upon  the  admissions  of  these  defendants,  that 
the  New  Market  estate  in  their  possession  was  liable 
for  the  debts  of  John  Baylor  1st,  fend  that  John  Baylor 
2d  was  liable  as  executor  of  George  Baylor  for  his 
portion  of  these  debts;  that  said  defendants  had  set- 
tled with  Rootes,  administrator  with  the  will  annexed 
of  John  Baylor  2d ;  and  that  the  estate  called  New 
Market,  held  by  them,  was  liable  in  the  first  place,  to 
pay  the  debts  of  John  Baylor  1st,  and  those  by  spe- 
cialty binding  the  heirs  of  John  Baylor  2d,  and  that 
John  Baylor  Ist  was  indebted  to  the  plaintiflTs,  as 
proved  by  the  deposition  of  Edmund  Pendleton,  on 
the  3d  of  May  1772,  in  the  sum  of  five  hundred  and 
sixteen  pounds,  three  shillings  and  eight  pence,  which 
had  not  been  paid ;  and  for  three-fourths  of  which  the 
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1856.    said  land  was  mediately  or  immediately  respousible. 
TermT  ^^^  consideration  whereof,  the  court,  with  the  asseut 

of  the  plaintifts  and  the  defendants  John  and  George 

^f^e*  D.  Baylor,  decreed  the  said  land  to  be  charged  with  the 
V.  payment  of  two  thousand  three  hundred  and  seveuty- 
neUe'  ^^^  dollars  and  thirty-seven  cents,  that  being  three- 
fourths  of  the  principal  and  interest  of  the  debt  due 
to  the  plaintiffs ;  and  that  unless  the  defendants  John 
and  George  B.  Baylor  should  pay  that  sum,  with  in- 
terest, at  certain  specified  perif)d8  in  1821  and  1822, 
the  marshal  of  the  court  should  proeee<l,  in  the  mode 
prescribed  in  the  decree,  to  sell  so  much  of  the  said 
land,  from  any  part  thereof  that  he  might  think  proper, 
as  would  satisfy  the  decree,  with  the  costs  and  expenses 
attending  the  sale. 

The  money  not  having  been  paid,  the  marshal  pro- 
ceeded to  sell  under  the  decree ;  and  he  reported  that 
he  had  sold  to  John  Roy -one  hundred  and  eighty-eight 
acres  of  the  land  at  fifteen  dollars  per  acre;  and  that 
Roy  had  complied  with  the  terms  of  sale.  In  Decem- 
ber 1826  the  cause  came  on  to  be  finally  heard,  when 
the  sale  was  confirmed,  and  the  marshal  was  directed 
to  convey  the  land  to  the  purchaser.  This  was  the 
land  in  controversy,  and  it  was  taken  from  that  part  of 
the  Xew  Market  tract  which  had  been  allotted  to 
George  D.  Baylor  in  the  division  made  by  himself  and 
his  brother  John  Baylor  3d.  The  defendant  deduced 
his  title  by  regular  conveyances  from  the  marshal. 

In  April  1846  John  and  George  D.  Baylor  executed 
a  deed,  by  which  they  confirmed  the  parol  division  of 
the  land  made  by  them  in  1814.  This  deed,  after  set- 
ting out  the  division  lines,  says,  that  they  believe  this 
to  have  been  a  just  division  at  the  time  it  was  made, 
though  at  the  time  of  making  the  deed  it  was  unequal 
as  to  quantity,  arising  ft*om  the  fact  that  the  land  sold 
to  satisfy  the  decree  aforesaid  had  been  taken  from 
George  D.  Baylor's  moiety.     And  that  this  was  done 
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in  consequence  of  Georoje  D.  Baylor's  having  appropri-     1856. 

ated  a  certain  debt  named,  due  to  both  of  them.     The    xermT 

plaintiff  objected  to  this  deed,  as  also  to  proof  of  the  

parol  division  between  John  and  George  I).  Baylor;    i^^^ 

and  he  like\vi?ie  objected  to  the  introduction  of  the       v, 

.  .  Deiar- 

record  of  the  suit  before  mentioned  as  evidence.  nette. 

Upon  the  special  verdict  the  Circuit  court  rendered 
a  judgment  for  the  defendant;  whereupon  the  plaintiiF 
applied  to  this  court  for  a  supersedeas^  which  was  al- 
lowed. 

R.  T.  Daniel,  for  the  appellant,  after  premising  that 
the  case  turned  upon  the  validity  and  effect  of  the  de- 
cree of  June  1820  in  the  Circuit  court  of  the  United 
States,  insisted  : 

1st.    That  the  decree  was  fraudulent  in  fact,  and  in-, 
tended  to  devest  the  estate  in  remainder  of  the  children 
of  John  and  George  D.  Baylor :  And  he  reviewed  the 
facts  of  the  case  for  the  purpose  of  establishing  that 
proposition. 

2d.  That  the  plaintift,  though  he  was  in  being  at  the 
time  of  the  decree,  was  not  made  a  party  to  the  suit ; 
and  therefore  was  not  bound  by  the  decree.  That  this 
was  the  general  rule  would  not  be  questioned.  Then 
was  thiri  case  an  exception  on  the  ground  that  he  was 
a  privy  ?  That  to  be  a  privy  he  must  be  not  only  a 
privy  in  blood,  but  a  privy  in  estate ;  and  in  this  case 
the  plaintiff  claimed  not  under  George  D.  Baylor,  the 
tenant  for  life,  but  under  John  Baylor  2d.  lie  referred 
to  Thom.  Coke  597,  606,  717-18,  note  2;  4  Comy.  Dig. 
338,  title  Fine. 

He  insisted  further,  that  the  doctrine  of  equitable 
representation  did  not  extend  to  the  case  of  the  plain- 
tiff. That  George  D.  Baylor  took  but  a  life  estate, 
with  a  contingent  remainder  in  fee  to  his  eldest  son ; 
and  that  as  the  fee  was  never  in  abeyance,  it  descended 
to  the  right  heirs  of  the  testator  John  Baylor  2d.  He 
Vol.  XIII — 21 


Digitized  by 


Google 


162  COURT   OP   APPEALS   OF    VIR*iINIA. 

1856.     referred  to  Fearne  on  Cont.  Remainders,  eh.  t) ;  Cal- 
"^Tern^  ^'^»^^  ^^»  Parties  189,  17  Law  Libr.     That  the  case  in 

which    the    doctrine   of  representation   was   allowed, 

^see^  were  cases  of  estates  tail,  in  which  the  first  tenant  in 
y.  tail  was  allowed  to  represent  all  the  succeeding  inte- 
nette"  r^*^ts;  but  that  i^ersons  entitled  to  an  estate  of  inlieri- 
tance  nuist  be  before  the  court.  That  the  furthest  the 
courts  have  gone  is  to  permit  a  tenant  for  life  to  repre- 
sent the  fee  where  his  issue  was  to  be  entitled  to  the 
fee  and  had  not  come  into  existence.  Calvert  on 
Parties  48,  17  Law  Libr.  And  he  insisted  that  what- 
ever was  the  rule  in  Enghind,  in  Virginia  under  our 
statute  the  contingent  remainderman  was  a  necessary 
party,  and  his  interest  was  to  be  sedulously  guarded. 
I  Kev.  Code  of  1819,  p.  3(58-9,  §  20,  21,  26^28;  Id. 
462. 

Morson^  for  the  appellee,  insisted: 

That  there  was  no  fraud  in  the  decree  of  1820 ;  but 
if  there  was,  it  could  not  be  enquired  into  in  this  suit, 
lie  admitted  the  general  rule  as  to  parties ;  but 
said  there  were  exceptions  as  well  established  as  the 
rule.  And  one  of  these  exceptions  wjis,  that  where 
the  fee  is  cut  u[),  it  is  sufficient  to  bring  before  the 
court  those  who  make  up  the  first  fee,  if  they  are  in 
existence ;  and  if  they  are  not  in  existence,  then  the 
life  tenant  alone.  Calvert  on  Parties,  49,  189,  192,  17 
Law  Libr. 

lie  insisted  further,  that  persons  having  contingent 
interests  were  not  proper  parties,  and  if  made  parties 
might  demur  to  the  bill.  Calvert,  supra  \  Story's 
Equ.  PI.  §  145 ;  GaskeV  v.  GuskeU,  9  Cond.  Eng.  Ch. 
R.  448. 

Lee,  J.  As  the  lessor  of  the  plaintitt'  exactly  fills 
the  description  given  of  the  devisee  in  remainder  after 
the  expiration  of  the  life  estate  devised  to  George  T). 
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Baylor  in  the  half  of  the  New  Market  estate  enibra-     1856. 

cing  the  premises  now  in  controversy,  by  the  will  of   xerm.^ 

his  father  John  Baylor  2fl,  being  the  oldest  son  of • 

George  D.  Baylor  and  having  survived  his  father,  and    i^^^ 

as  he  brouffht  his  suit  in  a  short  time  (less  than  three       v. 

Dejar- 
years)  after  the  death  of  his  father,  he  must  recover    nette. 

unless  the  title  which  he  was  to  take  upon  the  death 
ot  George  D.  Baylor  was  intercepted  by  the  decree  in 
the  case  of  the  Dunlops  against  the  representatives  of 
John  Baylor  2d,  and  was  by  virtue  of  that  decree  and 
the  sale  and  conveyance  made  under  it,  transferred  to 
and  vested  in  the  purchaser.  Thus  the  decision  of  this 
cause  must  depend  upon  the  operation  and  effect  to  be 
assigned  to  this  decree  in  its  bearing  upon  the  estate 
in  remainder  devised  to  the  lessor  of  the  plaintiff,  and 
this  is  resolved  into  the  equity  how  far  and  to  what 
extent  he  although  no  party  was  bound  by  it.  That  it 
was  legitimate  and  proper  evidence  cannot  be  ques- 
tioned, for  a  judgment  or  decree  is  always  e\4dence  of 
the  tact  that  such  judgment  or  decree  was  rendered 
and  of  the  legal  consequences  of  that  fact,  whoever 
were  the  parties  to  the  suit  in  which  it  was  rendered; 
and  where  a  title  is  derived  under  a  decree,  it  is  neces- 
sary, to  establish  its  existence  in  order  to  show  the 
legal  validity  of  the  deed  made  under  its  authority ; 
and  the  admissibility  of  the  record  for  that  purpose  as 
a  fact  introductory  to  a  link  in  the  chain  of  the  title 
and  constituting  a  part  of  the  muniments  of  the  party's 
estate  is  a  matter  of  familiar  recognition  and  constant 
practice.  1  Stark.  Ev.  187,  et  seq. ;  1  Greenl.  Ev.  §  538 ; 
Barr  v.  Graiz's  heirs,  4  Wheat.  K.  213.  But  although 
admissible  in  evidence,  how  far  this  decree  serves  to 
defeat  the  plaintift*'s  title,  is  a  matter  of  different  con- 
sideration, and  it  is  insisted  on  his  part  that  he  ought 
not  to  be  held  bound  by  it  to  any  extent  or  for  any 
purpose  whatever,  because  he  was  no  party  to  the 
cause  in  which  it  was  pronounced  and  claims  not  under 
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1850.     any  party  but  under  the  devise  in  the  will  of  his  grand 
^Term.^  father  John  Baylor  2d,  by  whom  an  estate  for  life  was 

devised  to  his  father  with  remainder  to  him  in  fee. 

^l^ee*      The  general  rule  certainly  is  that  none  are  bound  by 

V.       a  judgment  or  decree  except  those  who  were  parties 

nette"    ^^  standing  in  privity  with  others  who  were.     But 

there  are  exceptions  to  the  rule  of  equal  authority  with 

the  rule  itself. 

It  is  clear  that  the  limitation  in  the  will  of  John 
Baylor  2d  to  the  eldest  son  of  George  D.  Baylor, 
lawfully  begotten,  who  should  be  living  at  the  death 
of  his  father  was  neither  a  vested  remainder  nor  an 
executory  devise  but  must  be  construed  to  be  a  con- 
tingent remainder.  At  the  time  the  will  was  made, 
George  D.  Baylor  had  no  son,  and  the  limitation  wa*^ 
of  a  freehold  for  life  with  remainder  to  a  person  not 
in  esse.  Such  a  limitation  is  a  contingent  remainder. 
Keyes  on  Future  Interests  §  222,  p.  104 ;  1  Lorn. 
Dig.  411 ;  Fearne  on  Cont.  Rem.  9.  Xor  was  its 
character  changed  by  the  subsequent  birth  of  the 
lessor  of  the  plaintiff  in  1816,  some  eight  years  after 
the  death  of  the  testMor.  Whether  a  condition  upon 
which  a  devise  is  made  to  depend  is  to  be  regarded  a^ 
a  precedent  or  subsec^uent  condition  must  be  deter- 
mined by  the  apparent  intent  of  the  testator.  Here 
it  was  plainly  the  intention  that  the  remainderman 
should  till  all  the  conditions  of  the  devise  before  he 
could  take.  He  must  be  the  eldest  son  of  George, 
lawfully  begotten,  and  he  must  survive  his  father. 
Until  all  these  things  concurred,  no  estate  was  to  vest. 
The  language  is  "  I  devise  and  give  the  same  in  fee 
mmple  and  ahsolutebj  to  his  eldest  son  lawfully  begotten 
then  living."  Whenever  the  remainderman  took  he 
took  an  absolute,  unconditional,  unqualified  fee  simple 
estate.  It  could  not  be  an  estate  vested  upon*his 
birth  but  liable  to  be  defeated  by  his  subsequent  death 
during  the  lifetime  of  his  father.     If  that^had  occurred 
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no  interest  would  have  descended  to  his  heirs,  other-      1856. 
wise  the  ulterior  limitation  over  to  John  Baylor  3d  for    xermT 

life  with  remainder  in  fee  to  his  oldest  son  would  have  

been  defeated.  For  there  can  be  no  such  limitation  j^^e^ 
ever  after  a  fee  except  by  way  of  alternative  or  con-  v. 
ditional  limitation.  And  the  distinction  is  between  nette. 
the  cases  where  a  fee  is  given  to  the  first  taker  and 
those  in  which  he  has  but  a  freehold.  Where  by  a 
will  a  fee  is  given  and  afterwards  an  estate  in  fee  is 
limited  to  some  other  person,  the  latter  will  be  con- 
strued to  be  an  executory  devise  provided  it  be  limited 
to  take  eftect  within  the  time  prescribed  by  the  rules 
of  law  ;  but  where  a  freehold  only  is  given  to  the  first 
taker  and  afterwards  a  fee  is  limited  upon  a  contin- 
gency the  subsequent  devise  is  in  the  nature  of  a 
remainder  and  being  capable  of  being  supported  by  the 
precedent  freehold  estate  as  a  contingent  remainder  it 
shall  not  be  deemed  an  executory  devise.  For  where 
a  limitation  may  tak^  eftect  as  a  contingent  remainder 
it  shall  never  be  construed  to  be  an  executory  devise. 
Here  the  estate  limited  to  the  first  taker  was  an  estate 
for  life  and  the  remainder  over  was  therefore  not 
to  be  construed  an  executory  devise,  but  a  contin- 
gent remainder  which  retained  that  character  until 
the  death  of  the  tenant  for  life  and  which  conferred 
npou  the  remainderman,  no  interest  but  a  mere  possi- 
bility. And  these  views  will  I  think  be  found  sufii- 
ciently  supported  by  authority.  See  Keyes,  §  82, 
p.  48;  1  Lom.  Dig.  417;  Fearne  on  Hem.  394; 
Plunket  V.  Holmes^  1  Sid.  R.  47,  1  Lev.  11 ;  Doe  ex  dem, 
Plaimer  et  nx,  v.  Scudamore^  2  Bos.  &  Pul.  288 ;  Doe  ex 
dem.  Mussell  v.  Morgan,  3  T.  R.  763 ;  Ptffefoy  v.  Rogers, 
2  Saund.  R.  380;.  Oirter  v.  Barnadiston,  1  P.  Wms. 
oOd  ;  Lnddington  v.  Kime,  1  Ld.  Raym.  203  ;  3  Lom. 
Dig.  281 ;  Fearne  373 ;  Taylor  ami  BiddalVs  Case,  2 
Mod.  R.  289. 

Assuming  then  that  the  lessor  of  the  [)laintift*  took 
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185*j.     a  mere  contingent  or  possible  interest   under  the  will 
Tern[^  of  his  grand  father  which  wouhl  only  become  vested 

upon  the  death  of  the  father,  we  are  to  enquire  how 

^f  si^*^^  far  this  interest  was  bound  bv  the  decree  in  the  chau- 
V.       eery  suit,  and  whether  the-  purchaser  under   it  took 
nette"    ^"^.V  ^^^^  interest  of  the  tenant  for  life  or  the  whole 
estate  discharged  of  the   limitations  by   way    of  re- 
mainder. 

It  would  certainly  be  very  unreasonable  and  unjust 
that  a  party  having  a  charge  upon  an  estate  atiecting 
tlie  whole  fee  should  be  delayed  or  embarrassed  in 
enforcing  it  by  reasons  of  limitations  by  way  of  re- 
mainder to  persons  whom  it  might  be  im[)ossible  or 
improper  to  make  i»arties  to  the  cause.  To  obviate 
the  difficulty  in  such  eases  the  doctrine  of  virtual  re- 
presentation has  been  introduced,  according  to  which 
certain  parties  before  the  court  are  regarded  as  repre- 
senting those  coming  after  them  with  contingent  inte- 
rests, whi)  therefore  it  is  not  reiplired  should  be  made 
parties.  Accordingly  it  is  well  settled  that  it  is  not 
necessary  that  remainderuien  after  the  first  estate  of 
inheritance  should  be  made  parties  :  and  where  real 
estate  is  in  controversy  which  is  subject  to  an  entail  it 
is  sufHcient  to  make  the  first  tenant  in  tail  in  €S-<r  in 
whom  an  estate  of  inheritance  is  vested  a  party  with 
those  claiming  prior  interests  without  making  those 
parties  who  may  claim  in  reversion  or  remainder  after 
such  estate  of  inheritance.  And  a  decree  against  such 
tenant  in  tail  will  bind  those  in  reversion  or  remainder 
although  by  the  failure  of  all  the  previous  estates,  the 
estates  in  remainder  or  reversion  might  afterwards 
become  vested.  Jitj/tht/j/son  v.  Perk'ms,  Ambler's  R. 
564;  IJojjd  V.  Ju]nt(f<^  \\  Ves.  K.  87,  56;  Corkbtirn  v. 
Thnmp,son,  16  Ves."  H.  821,  326;  Hopkins  v.  Hopkins, 
1  Atk.  H.  5S1,  5iH) ;  Giffarfl  v.  Hurt,  1  Scho.  &  Lef. 
3S6;  Flnrh  \\  Finrh,  1  Ves.  jr.  R.  534;  Mit.  1^1.  140, 
141 ;   ChohnoU/n/  v.  CV////o/s  2  Jac.  &  Walk.  133.    But 
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the  courts  have  not  stopped  here;  for  under  certain     1856. 

circumstances,  the  first  tenant  for  life  has  been    re-    xerm!^ 

gjirded  as  representing  the  entire  fee,  and  the  decree  

rendered  against  him  been  lield  binding  upon  those    i^^e** 

comiui^  in  after  him  in  remainder.     In  Giffon/  v.  Hort,       v. 

Dejar- 
nht'  :st(p.  Lord  Redesdale  says,  "  where  all  the  parties     nett^. 

are  brought  before  tlie  court  tliat  can  be  brought  be- 
fore it  and  the  court  acts  on  the  property  according  to 
the  rights  that  apj>ear,  without  fraud,  its  decision  must 
of  necessity  be  final  and  conclusive.  It  has  been  re- 
peatedly determined  that  if  there  be  tenant  for  life  re- 
mainder to  his  first  son  in  tail,  remainder  over,  and  he 
is  brought  before  the  court  before  he  has  issue,  the 
contingent  remaindermen  are  barred."  And  in  the 
same  case,  this  learned  judge  remarked  that  "courts 
of  equity  have  determiged  on  grounds  of  high  expe- 
diency that  it  is  sufficient  to  bring  before  the  court  the 
first  tenant  in  tail,  in  being,  Jindif  there  be  no  tenant 
in  tail  in  being,  the  first  person  entitled  to  the  irdieri- 
taiice,  and  if  no  such  jierson,  then  the  tenant  for  life." 
In  Lffffutrd  V.  Lord  Sussex,  2  Vern.  U.  527,  there  was 
a  tenant  for  life  of  a  trust  remainder. to  his  sons.  The 
tenant  tor  life  before  he  had  a  son  born  brings  a  bill 
agiiinst  the  trustees  and  an  account  is  decree<l  wliich  is 
afterwards  taken :  Held  that  the  account  shouM  stand 
and  be  binding  upon  the  sons.  In  Affett  v.  Pfii)Wi>rfh, 
1  Ves.  sen.  168,  there  was  a  bill  by  husband  and  wife  and 
an  accouitt  taken.  Lord  Hardwicke  said  the  account 
should  be  held  binding  on  any  contingent  remainder- 
man when  his  title  should  atteruards  vest  nor  should 
he  open  it  unless  fraud  or  errors  are  shown  therein. 
He  said  it  ''often  happens  on  settlements  where  there 
is  tenant  for  life  with  limitations  in  remainder,  upon  a 
bill  for  an  aircount  where  none  but  tenant  for  life  is  in 
being,  a  child  afterwards  coming  in  ( '>><'  shall  only  have 
liberty  to  surcharge  and  falsify  it*  no  frau  1."  In  this 
case  it  appears  that  in  point  of  fact  the  son  was  in 
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1856.      being  at  the   comiuenceinent   of  the   proceeding  Hiid 
Term^  there  appears  to  be  a  mistake  in  the  report  which  as- 

sanies  that  at  that  time  no  other  person  was  entitled. 

^l^e^  See  note  of  the  editor  and  Supplement,  \k  •^--  The 
V.  case  of  Fhfch  v.  Finch^  2  Ves.  sen.  4iU,  was  a  bill  by 
nette.  tenants  for  life  for  the  execution  of  the  trust  of  an  act 
of  parliament  and  the  will  of  Lord  Xottingham;  and 
one  of  the  (piestions  was  whom  it  was  necessary  for 
the  plaintitt*  to  bring  before  the  court.  Lord  Hard- 
wicke  said  "it  is  admitted  to  be  necessary  to  bring  the 
lirst  person  entitled  to  the  remainder  and  inheritance 
if  such  is  in  being.  It  is  true  if  there  is  none  such  iu 
whom  the  remainder  of  the  inheritance  is  vested  iu 
being  (as  if  none  of  the  sons  had  issue  male,)  then  it 
is  impossible  to  say  the  creditors  are  to  remain  unpaid 
and  tlie  trust  not  to  be  executed  until  a  son  is  l>orn. 
If  there  is  no  first  son  in  being  the  court  must  take 
the  facti?  as  they  stand.  It  would  be  a  very  good  de- 
cree and  no  son  born  afterwards  could  dispute  it  unless 
he  could  show  fraud  collusion  or  misbehaviour  in  the 
performance  of  these  trusts:  otherwise  he  would  be 
bound  by  it."  It  will  be  observed  that  in  this  case 
the  tenant  for  life  was  plaintiti*  and  the  remainderman 
who  it  was  said  should  be  brought  before  the  court 
was  one  who  had  vested  and  not  a  mere  contingent 
rennunder.  So  a  bill  by  tenant  for  lite  with  remainder 
to  his  unborn  sons  in  tail,  for  partition,  has  been  main- 
tained and  the  decree  held  binding  on  the  sons  when 
hi  (iisc:  and  the  vice  chancellor  said  the  court  fre- 
quently decreed  partition  where  the  tenant  for  life  was 
defendant:  that  the  manner  in  which  tly,^  parties  were 
arranged  could  nntke  no  difference  and  therefore  that 
in  this  case  the  partition  might  Vi^ry  well  be  carried 
into  effect.  G^fdell  v.  GaskdU  (>  Sim.  K.  648,  \)  Cond. 
Eng.  Ch.  R.  448. 

Xovv  when  the  original,  amended  and  sai»pleinental 
bills   in    this   case    were   filed,  there   was    no    son   of 
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Georofe  1).  Baylor  i/i  esse,  the  lessor  of  the  plaintitf,     1856 
who  was  the  ohlest  son,  not   having  been   born   till    TermT 

Augus^t  1816;  it  was  therefore  sufficient  according  to  

the  rule  to  make  George  D.  Baylor  the  tenant  for  life,  ^^l^ 
defendant,  and  the  det^ee  against  him  would  bind  all  v- 
contingent  remaindermen  coming  in  after  him.  And  nette. 
the  oidy  question  is  whether  upon  the  birth  of  the 
lessor  of  the  plaintiff  pending  the  suit  it  was  necessary 
in  order  to  bind  him  that  he  should  have  been  made  a 
party  by  an  amended  or  supplemental  bill.  I  think 
not.  Xo  estate  vested  in  him  upon  his  birth  and  none 
could  vest  unless  he  fulfilled  also  the  condition  of  sur- 
viving  his  father.  Until  then  he  could  have  no  title 
to  the  inheritance,  but  a  mere  contingent  interest  or 
possibility  that  he  would  take  on  the  death  of  his 
father,  by  reason  of  his  outliving  him.  The  only 
vested  estate  was  that  of  the  tenant  for  life,  his  father, 
and  he  was  the  proper  party  to  bring  before  the  court 
as  representing  the  w^hole  estate  and  all  those  who  are 
to  come  in  after  him  by  way  of  contingent  remainder. 
Those  who  might  be  entitled  to  future  uncertain  and 
contingent  interests  it  was  neither  necessary  nor  pro- 
per to  make  parties  although  they  might  be  in  lite. 
This  is  the  doctrine  asserted  in  Pelham  v.  Gregory, 
1  Edeifs  K.  518 ;  S.  C.  3  Bro.  P.  C.  204.  Lord  North- 
iugton  speaking  of  the  defendants  Lord  Vane  and 
Lord  Darlington,  said  "  Now  the  rights  of  these  two 
defendants  in  the  condition  in  which  this  lease  is  at 
present,  are  legal  rights  and  yet  being  contingent  and 
future,  they  are  not  attended  till  they  come  into  pos- 
session wuth  a  legal  remedy.  And  I  have  no  appre- 
hension that  any  person  can  have  a  right  to  call 
another  into  this  court  to  make  him  contest  here  by 
anticijiation  a  future  legal  right :  I  have  as  little  con- 
ception that  this  court  when  such  a  right  is  brought 
hither  has  any  jurisdiction  to  take  cognizance  of  it.'' 
Vol.  XIII — 22 
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1856.     1  Eden's  K.  520.     This  case  was  regarded  by  Lord  Re- 

TermT  desdale  as  a  decisive  authority  and  he  expressed  the 
opinion  that  many  cases  might  be  found  where  bills 

lessee  ^  had  been  dismissed  upon  this  ground.    And  he  accord- 
V.       ingly  held  upon  a  similar  principle  that  a  remainder- 

nette.  ^^^^  could  not  be  held  to  litigate  a  title  which  might 
never  be  beneficial  to  him.  Deconsher  v.  Newenhnn,  2 
Sch.  &  Lef.  107.  If  it  was  not  necessary  to  call  in  the 
contingent  remainderman  in  those  cases,  still  less  would 
it  be  so  where,  as  here,  he  was  not  born  till  after  the 
suit  was  commenced. 

In  the  excellent  treatise  of  Mr.  (^alvert  on  Parties 
to  Suits  in  Equity,  the  general  principle  of  represen- 
tation established  by  the  cases  is  thus  expressed  :  *'  In 
respect  of  the  tirst  estate  of  inheritance  and  of  all 
interests  depending  upon  it,  it  is  sufficient  to  bring 
before  the  court  the  person  entitled  to  that  first  estate  : 
and  if  there  be  no  such  [)erson  then  the  tenant  for 
life."  Calvert,  p.  52.  It  is  stated  in  terms  very  simi- 
lar or  to  the  same  effect  by  other  learned  authors. 
Story  E(i.  PI.  §  145,  792;  Coop.  Eip  PI.  36,  77  to  83. 
Mr.  Calvert  however  suggests  that  there  should  be  a 
(pialification  as  to  the  tenant  for  life  and  that  except 
under  very  particular  circumstances,  the  tenant  for 
life  who  should  be  regarded  as  representing  the  whole 

^  estate  must  be  one  whose  child  if  he  have  one,  will 

become  entitled  to  the  inheritance.  The  idea  is  that 
there  would  be  thus  afforded  a  guaranty  for  a  proper 
defense  according  to  the  (Uvtmn  in  DajfrvJl  v.  Cltanip- 
vcss,  1  E(p  Cas.  Ab.  400,  that  the  tenant  for  life  is  to 
take  care  of  the  inheritance  for  his  children.  He 
admits  however  there  is  no  direct  authority  for  the 
suggestion,  though  he  thinks  it  is  countenanced  by 
exi)ressions  to  be  found  in  several  of  the  cases.  ( -al- 
vert  on  Parties,  p.  52,  58,  102.  The  condition  required 
by  this  sugLt'cstion  is  however  fully  met  in  this  case  a.s 
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the  lessor  of  the  plaintitl'  who  would  take  the  reinaiii-     1856. 
der  in  fee  if  he  survived  his  father  is  the  sou  of  the    xermT 
tenant  for  life  "who  was  made  defendant.  

Upon  the  merits  of  the  chancery  case  I  shall  remark  ^j^^^'* 
very  briefly.  y. 

I  think  the  debt  claimed  was  sufliciently  established  netre." 
by  the  testimony  of  Pendleton,  and  though  it  might 
have  been  barred  by  the  statute  of  limitatious  in  an 
action  upou  the  account  at  law,  yet  I  conceive  that 
the  amount  for  which  the  decree  was  rendered  was 
not  barred  at  the  death  of  John  Baylor  1st  in  1772, 
and  that  by  his  will  a  charge  was  created  upou  the 
lands  devised  to  his  three  sons  John  2d,  George  and 
Robert  for  the  payment  of  his  debts  in  the  proportions 
named  in  the  will :  and  this  charge  would  prevent  the 
statute  from  running  against  the  proceeds  of  the  sale 
of  the  land  upon  the  jjrinciples  of  Fcrjjus'  cx'or.^  v. 
Gore,  1  Sch.  &  Lef.  107;  Burke  v.  Jones,  2  Ves.  k 
Beanie  275;  Aalt  \,  Goodrich,  4  Kuss.  K.  430,  3  Cond. 
Eng.  Ch.  R.  740 ;  Kane  v.  Bloodijood,  7  John.  Ch.  R. 
W,  120.  That  there  was  such  a  charge  seems  to  be 
very  clear.  Both  parties  in  this  action  claim  title 
from  John  Baylor  1st  as  the  common  source.  The 
devisees  under  his  will  took  the  estates  devised  to 
them  npon  the  terms  of  the  will  which  expressly  re- 
quired that  John  should  pay  one-half  of  the  debts  not 
otherwise  satislied  and  George  and  Robert  should  pay 
the  other  half.  By  accepting  the  devises,  the  devisees 
became  personally  liable  in  respect  of  the  subjects 
devised  to  them,  respectively,  to  their  shares  of  the 
debts  and  the  creditors  were  under  no  necessity  to 
look  to  the  general  estate  of  John  Baylor  1st  before 
asserting  their  claims  against  the  devisees  and  the 
subjects  devised.  John  Baylor  2d  who  took  the  New 
Market  estate  was  in  Europe  at  the  date  of  the  will 
and  at  the  testator's  death  in  1772.  When  he  returned 
to  Virginia  does  not  distinctly  appear,  but  he  states  in 
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185().     his  answer  that  he  went  back  to  Europe  in  1775  so 
'^Term.^  that  he  probably  returned  from   liis  first  visit  shortly 

after  his  father's  death:  and  there  is  no  reason  to  sup- 

^lessee^  l)Ose  tliat  the  profits  of  the  property  (hiring  the  inter- 
V.  val  were  sufficient  to  pay  the  debts  or  that  they  were 
nette.  P^^i*'  otherwise.  Xor  was  the  bond  given  by  Armis- 
tead  a  discharge  of  the  debt.  It  purports  to  be  tlie 
bond  of  John  Baylor  as  well  as  of  Armistead  and  never 
ha\nng  been  executed  by  the  former  it  may  be  ques- 
tioned whether  it  was  binding  even  on  Armistead  upon 
the  principles  of  Kiog  v.  Smith,  2  Leigh  157,  and 
HH'S  V.  Gooffe,  12  Leigh  479,  490.  But  however  this 
may  be,  in  the  absence  of  proof  that  it  was  intended 
at  the  time  to  discharge  the  original  debt,  it  ought  not 
to  be  deemed  to  Imve  that  effect.  I  refer*  to  the  cases 
of  Sffle  v.  Dishnati^s  ex^ors^  3  Leigh  548,  and  Wearer  v. 
Tffpscofty  9  Leigh  424,  the  principles  of  which  will 
apply  to  the  question  here.  That  the  decree  was  for 
three-fourths  of  the  debt  instead  of  the  moiety-  only 
cliarged  on  the  estate  of  John  Baylor  2d  by  his  father's 
will  constitutes  no  objection.  John  Baylor  2d  was 
the  executor  of  his  brother  George  and  doubtless  gave 
bond  as  such,  and  having  received  assets,  he  should 
have  paid  (leorge's  fourth  part.  Failing  to  do  this, 
this  fourth  was  a  debt  from  his  estate  and  was  charged 
upon  his  real  estate  (if  no  otherwise)  by  his  executorial 
bond. 

But  with  regard  to  these  and  the  other  sui)posed 
errors  in  the  proceedings  it  is  sufficient  to  say  that 
they  cannot  be  examined  into  when  the  decree  is 
offered  in  evidence  in  a  court  of  law.  And  so  with 
regard  to  the  charge  of  collusion.  If  there  was  any 
impro[)er  arrangement  between  those  parties  to  sub- 
ject the  pr(»i»erty  to  a  debt  with  which  it  was  nc)t 
chargeable  in  whole  or  in  part,  or  if  any  wrong  were 
done  in  throwing  the  whole  burden  upon  that  part  of 
the  land  held  bv  Geori^e  1).  Bavlor,  the  remedv  is  not 
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to  be  sought  in  the  excUision  of  the  decree  which  was     ia5«. 
the  basis  of  the  defendant's  title.     All  these  are  mat-    Xerm7 

ters  purely  of  eciuitable  coo^nizance  with  which  the  

court  of  law  has  no  concern.  To  undertake  to  re-  j^^^* 
verse  the  proceedings  would  be  to  usurp  the  province  v. 
of  the  court  of  chancery,  and  to  do  what  even  tlmt  nette." 
court  would  not  do  in  this  collateral  way.  For  tliat 
court  would  not  without  proper  proceedings  to  pre- 
sent the  subject  directly,  disregard  this  decree  or  re- 
ject it  as  evidence.  So  long  as  it  remains  unreversed 
it  must  have  tlie  force  and  ettect  of  an  adjudication 
upon  the  entire  estate  and  must  be  considered  to  de- 
vest the  title  out  of  the  defendant  and  those  claiming 
in  remainder  after  him.  Although  it  is  a  decree  in 
chancery  and  not  a  judgment  at  law,  yet  our  courts  of 
chancery  being  courts  of  record,  their  decrees  may  be 
the  biujis  of  title  in  a  court  of  law,  the  same  as  a  judg- 
nieik  of  recovery  in  a  real  action.  And  the  deed  ot 
the  marshal  made  in  (conformity  to  its  decree  operates 
to  transfer  the  entire  title  in  fee  simple  to  the  pur- 
chaser and  must  so  stand  and  be  accei)ted  as  long  as 
the  decree  on  which  it  rests  remains  in  force.  If  there 
be  errors  to  the  prejudice  of  the  remainderman  for 
which  the  decree  is  liable  to  be  reversed  he  may,  it 
vvould  seem,  make  himself  a  party  to  the  original  suit 
by  tiling  a  supplemental  bill  to  have  the  benefit  of  the 
proceedings  for  the  purpose  of  appealing.  3  Dan.  Ch. 
P.  1604;  Gifffrd  v.  Ilorty  ubi  sup.;  Osborne  v.  Usher ^ 
6  Bro.  P.  C.  20;  Lhyd  v.  Johms,  9  Ves.  R.  37,  55; 
Calvert  on  Parties  193;  Sto.  Eq.  PL  §  144.  Whether 
however  an  appeal  would  avail  the  party  in  this  case, 
or  whether  he  can  maintain  a  bill  to  impeach  the  de- 
cree for  fraud  or  whether  he  can  have  contribution  or 
a  new  partition  are  questions  not  arising  in  this  case 
and  upon  which  I  mean  to  express  no  <)i)inion.  All 
that  I  mean  to  say  is  that  as  the  case  now  stands,  the 
doctrine  of  equitable  representation  h\  the  father,  te- 
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1855.     nant  for  life,  of  his  sons  claiming  a  contingent  re- 

Terii/^  mainder  in  fee,  must  apply;    and  that  although  the 
remainder  might  atterwards  if  not  hindered  have  he- 

l^ee^  come  a  vested  estate,  yet  that  the   remainderman  is 
V.       still  bound  by  the  decree  and  must  so  remain  as  long 

neUe."    ^^  it  continues  in  force  and  unreversed. 

I  have  not  thought  it  necessary  to  examine  the  anal- 
ogous case  of  a  recovery  at  law  in  a  real  action  and 
its  etiect  in  defeating  subsequent  estates  in  remainder: 
nor  to  consider  how  far  that  effect  would  be  avoided 
by  showing  that  the  recovery  was  by  default  or  collu- 
sion under  the  provisions  of  our  act  taken  from  the 
statute  of  Westm.  2.  The  court  of  law  must  give  to 
this  decree  the  same  force  and  effect  which  it  would 
have  in  the  court  of  equity  when  brought  incidentally 
to  its  consideration  in  another  suit.  In  the  latter  it 
must  be  regarded  as  binding  upon  all  those  coming  in 
by  way  of  contingent  remainder  after  the  tenant  tor 
life,  and  it  must  therefore  be  regarded  as  binding  upon 
the  lessor  of  the  plaintiff  in  this  action. 
I  am  of  opinion  to  affirm  the  judgment. 

The    other   judges    concurred    in    the    opinion  of 
Lee,  J. 

Judgment  affirmed. 
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nicfimotift. 


Pratt  v,  Wrioht  4-  afs.  1856. 

January 


Term. 


(Absent  Allen,  P.) 
March  1. 

1.  The  official  bond  of  a  guardian  is  not  invalidated  by  the  omis- 

sion to  recite  in  it  the  fact  of  his  appointment  as  guardian. 

2.  A  guardian's  bond  contains  a  covenant  to  indemnify  the  justices 

constituting  the  court  at  the  time  it  is  taken.  Although  this 
is  not  required  by  the  statute,  and  therefore  is  not  obligatory, 
it  does  not  avoid  the  bond. 

3.  Although  the  condition  in  a  guardian's  bond  is  not  as  extensive 

as  the  statute  requires,  yet  as  it  relates  to  a  part  of  the  duty 
of  the  guardian,  the  bond  is  not  void,  but  binds  the  obligors 
to  the  extent  of  the  condition. 

4.  There  is  no  solid  distinction  between  bonds  and  other  deeds  con- 

taining conditions,  covenants  and  grants  not  malum  in  se  but 
illegal  at  the  common  law,  and  those  containing  conditions, 
covenants  or  grants  illegal  by  the  express  prohibition  of 
statutes.  In  each  case  the  bonds  or  other  deeds  are  void  as 
to  the  conditions,  covenants  or  grants  that  are  illegal,  and  are 
good  as  to  all  others  which  are  legal  and  unexceptionable  in 
their  purport.  The  only  exception  is  where  the  statute  has 
avofded  the  whole  instrument  to  all  intents  and  purposes. 

0.  A  condition  of  a  guardian's  bond  having  been  in  general  use  for 
many  years,  (^u^re,  if  the  court  would  not  sustain  it  though 
it  was  not  in  conformity  to  the  statute. 

6.  A  court  of  equity  has  jurisdiction  to  hold  a  guardian  to  account, 
and  his  sureties  with  him,  to  the  payment  of  any  balance 
found  due  to  the  ward ;  though  the  guardian  lives  out  of  the 
state  and  has  no  property  within  it. 

Thi8  was  a  suit  iu  equity  in  the  Circuit  court  of 
Madison  county,  instituted  by  John  J.  Pratt  against 
his  late  guardian  Uriel  Wright  and  his  sureties,  for  an 
account  of  his  guardianship  and  satisfaction  of  the 
amount  which  might  be  ascertained  to  be  due.     Wright 
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18.V>.     had  reinov'e<l  from  the  state  of  Virginia,  and  was  pro- 
Terrn^  ceede<l  against  as  an  absent  defendant.     One   of  the 


sureties  and  the  representative  of  another  demurred  to 

"^^  the  bill,  and  also,  answered,  insisting  that  the  bond 
Wright  executed  by  Wright  and  his  sureties  was  void  and  of 
no  effect  for  defects  apparent  on  its  face. 

The  bond  in  the  penal  part  of  it  does  not  in  any 
way  recognize  Wright  as  guardian,  or  indicate  that  it 
was  executed  by  him  and  his  sureties  as.  a  guardian's 
bond.     The  condition  is  as  follows: 

"  The  condition  of  the  above  obligation  is  such,  that 
if  the  above  bound  Uriel  Wright,  his  executoi*s  and 
administrators,  shall  well  and  truly  i)ay  and  deliver  or 
cause  to  be  paid  and  delivered  unto  John  J.  Pratt  and 
Betsy  P.  Pratt,  infant  children  of  Edwin  G.  Pratt  and 
Frances  his  wife,  late  Frances  Wright,  all  such  estate 
or  estates  as  now  is  or  are,  or  hereafter  shall  appear  to 
be  due  to  the  said  infants  when  and  as  soon  as  they 
shall  attain  to  lawful  age,  or  when  thereto  required 
by  the  Justices  of  the  court,  as  also  keep  harmless  the 
above  named  justices,  their  and  every  of  their  heirs, 
executors  and  administrators,  from  all  trouble  and 
damages  that  shall  or  may  arise  about  the  said  estate, 
then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force.^'  • 

The  cause  came  on  to  be  heard  in  May  1853,  when 
the  court,  being  of  oj)inion  that  the  bond  was  null 
and  void,  dismissed  the  bill  as  to  the  sureties  on  that 
ground;  and  being  of  opinion  that  the  court  had  no 
jurisdiction  of  the  cause  as  to  Wright  the  guardian, 
who  was  an  absent  defendant  upon  whom  process  hmi 
not  been  served,  an<l  who  had  no  property  within  the 
jurisdiction  of  the  court,  the  bill  was  also  dismissed 
as  to  him.  Whereupon  the  plaintiff  applied  to  this 
court  for  an  appeal,  which  was  alLnved. 

John   M,   Patfofi,  Jr.  for  the  appellant,  referred  to 
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Call  V.  Ruffiuy  1  Call  333,  and  insisted  that  the  bond     1866. 
which  was  sustained  in  that  ease,  was  in  every  sub-    xeim^ 

stantial  particular  and  almost  in  words,  the  same  as 

the  one  in  the  case  before  the  court.     He  referred  to       J^*^ 
the  forms  which  had  been  in  use  ever  since  the  de-  Wricht 
cision  in  Call  v.  Ruffin^  as  following  the  form  of  the 
bond  in  that  case ;  and  insisted  upon  the  very  serious 
consequences  which  must  follow  a  decision  avoiding 
such  bonds. 

Paiton^  for  the  appellee,  endeavored  to  sustain  the 
decree,  on  the  ground  of  the  want  of  jurisdiction  in 
the  court  to  call  a  nonresident  guardian  to  account,  or 
to  require  his  sureties  to  settle  the  account.  lie  also- 
referred  to  the  statements  of  the  bill  to  show  that  no 
account  was  necessary. 

Daniel,  J.  The  appellees  Millar  and  Humphreys 
insist,  respectively,  in  their  several  answers,  that  the 
bond  on  which  the  suit  is  founded  is  not  binding  on 
the  securities  because  of  faults  apparent  on  its  face. 
They  do  not,  however,  (either  of  them,)  point  to  the 
particular  feature  or  features  of  the  bond  in  which  the 
supposed  faults  are  to  be  found;  and  the  Circuit  court 
simply  responds  to  this  ground  of  their  defense  by  de- 
claring the  bond  null  and  void.  We  are  thus  left  to 
conjecture  the  reasons  on  which  the  objections  to  the 
validity  of  the  bond  were  rested  and  sustained. 

The  act  in  force  at  the  time  of  the  execution  of  the 
bond,  (the  act  of  1819,)  requires  that  every  guardian 
shall  give  bond  to  the  justices,  with  sufficient  security, 
c<)nditioned  "for  the  faithful  execution  of  his  office." 
And  it  will  be  seen  that  the  condition  of  the  bond  in 
question  varies  from  that  required  by  the  act  in  two 
particulars:  Instead  of  requiring  simply  "the  faithful 
execution  of  his  office,"  it  requires  the  guardian  to  pay 
and  deliver  to  his  wards  all  such  estate  as  now  is  or 
Vol.  XIII— 23 
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I85ii.      hereafter  shall  appear  to  be  due  to  thera,  wheu  and  as 
Tem7  ^*^^*"  ^*  ^^^y  ^^'^  attain  to  lawful  aire  or  when  thereto 

required  by  the  justices  of  the  said  court;    and   also 

™"  further  requires,  that  the  guardian  shall  keep  harmless 
Wright  the  justices  from  all  trouble  and  damages  that  shall  or 
may  arise  about  the  said  estate.  And  it  is  in  one  or 
both  of  these  departures  from  the  terms  of  the  act 
that  the  defects,  if  any,  in  the  bond  are  supposed  to 
reside.  It  must  be  conceded  that  these  departures 
involve  variances  not  only  in  form,  but  also  to  some 
extent  in  substance,  from  the  bond  which  the  hiw 
directs  to  be  given;  the  first  clause  in  the  condition 
stopping  short  of  the  full  requirement  of  the  act,  and 
the  last  superadding  anew  and  independent  condition, 
which  the  act  does  not  mention.  It  is  insisted,  how- 
ever, by  tlie  counsel  for  the  appellant,  that  all  question 
as  to  the  force  of  these  defects  on  the  validity  of  the 
instrument,  ought  to  be  regarded  here  as  closed  by  the 
decision  of  this  court  in  the  ease  of  Call  v.  Ruffin^  1 
Call  383,  in  which  a  judgment  rendered  on  a  bond 
exactly  like  this  was  affirmed,  and  by  the  fact  that  the 
bond  here  has  strictly  pursued  the  form  prescribed  in 
the  books  of  forms  which  have  been  and  still  are  usu- 
ally consulted  by  the  justices  and  clerks  as  guides  in 
taking  such  bonds. 

The  decision  in  Cidl  v.  RufUn  does  not  seem  to  me 
to  be  entitled  to  all  the  weight  which  is  claimed  for  it 
as  an  authority  applicable  to  this  case.  The  bond  in 
that  case  (as  will  be  seen  from  the  statement  of  Judge 
Pendleton  in  delivering  the  opinion  of  the  court)  Wiw 
dated  in  1779,  at  which  period  the  act  of  1748  w<is 
still  in  force.  And  by  said  last  mentioned  act  the 
direction  to  the  courts  in  respect  to  the  bonds  of 
guardians,  was  that  they  should  "take  good  security 
of  all  guardians  by  thera  appointed  for  the  estates  of 
the  orphans  to  them  respectively  committed."  Hen. 
St.  ch.  4,  §  4,  p.  450.     The  first  clause  of  the   con- 
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dition  of  the  bond,  therefore,  in  that  ease,  was  almost     1856. 
in  exact  conformity  with  the  very  words  of  the  act    xerrn^ 
under  which  it  was  t^ken.  

Still,  as  the  justices,  most  probably  not  adverting  to     ^^^^ 
the  alteration  in  the  comlition  of  the  bond  first  required  Wright 
in  the  act  of  1785  and  since  followed  in  the  act  of  1819,     ^ 
have  continued  to  use  the  old  form,  a  declaration  of  the 
invalidity  of  bonds  on  the  score  of  such  defects  as  are 
alleged  against  the  one  under  consideration,  could  not 
fail  to  be  productive  of  most  serious  evils.     And  even 
if  I  entertained  the  opinion  that  a  free  and  untrammeled 
consideration  of  the  question  as  an  open  one,  would 
probably   result  in  a   conclusion   unfavorable  to   the 
validity  of  such  bonds,  I  would,  in  view  of  the  conse- 
<juences  likely  to  ensue   from   such   a  decision,   feel 
strongly  inclined,  if  not  indeed  constrained  to  defer  to 
the  usage. 

I  am,  however,  satisfied  that  a  reference  to  the  au- 
thorities will  result  in  showing  that  the  defects  in  the 
boud  under  consideration  do  not  attect  its  efficacy  to 
bind  the  parties,  to  the  extent  of  their  undertaking. 

The  effect  on  the  validity  of  the  bond  of  a  public 
officer,  of  superadding  a  condition  not  required  in  the 
act  directing  the  bond  to  be  taken,  is  very  fully  con- 
sidered by  Judge  Story  in  delivering  the  opinion  of  the 
Supreme  court  of  the  United  States  in  tlie  case  of 
rniicd  States  v.  Bradley,  10  Peters'  R.  343.  The  Eng- 
lish  cases  are  there  reviewed,  and  the  doctrine  is  de- 
duced Irom  them,  as  well  as  from  previous  decisions  of 
the  Supreme  court,  that  there  is  no  solid  distinction  in 
cases  of  this  sort  befween  bonds  and  other  deeds  con- 
taining conditions,  covenants  or  grants  not  malum 
in  se  but  illegal  at  the  common  law,  and  those  con- 
taining conditions,  covenants  or  grants  illegal  by 
the  express  prohibition  of  statutes.  Tn  each  case  the 
bonds  or  other  deeds  are  void  as  to  the  conditions, 
covenants  or  grants  that  are  illegal,  and  are  good  as 
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1856.    to  all  others  which  are  legal  and  unexceptionable  in 
Tera!^  their  purport.     The  only  exception  is  where  the  statute 

has  not  confined  its  prohibitions  to  the  illegal  conditions, 

Pratt  covenants  or  grants,  but  has  expressly  or  by  necessary 
Wriffht  implication  avoided  the  whole  instrument  to  all  intents  aid 
purposes.  The  judge  proceeded  farther  to  declare,  that 
inasmuch  as  the  act  merely  prescribed  the  form  and 
purport  of  the  bond  to  be  taken,  and  did  not  declare 
that  all  other  bonds  not  taken  in  the  prescribed  form 
should  be  utterly  void,  it  would  be  a  mischievous  inter- 
pretation of  the  act  to  hold  that  under  such  circum- 
stances it  was  the  intendment  of  the  act  that  the  bond 
shoulct  be  void.  And  that  it  was  a  sufficient  compli- 
ance with  the  policy  of  the  act,  and  in  consonance  with 
the  dictates  of  the  common  law  and  of  common  sense, 
to  hold  the  bond  void,  as  to  any  condition  imposed  be- 
yond what  the  law  required,  and  good,  so  far  as  it  was 
in  conformity  to  the  act. 

The  cases  of  Central  Bank  v.  Kendrack,  Dudley  (Geo. 
R.)  67 ;  Speck  v.  The  Commoimealthy  3  Watts  &  Seij. 
324;  Commomvealth  for  ^c.  v.  PearcCy  7  Monr.  R.  317; 
Walker  v.  Chapman^  22  Alab.  R.  116,  are  all  to  the 
same  eftect.     See  also  2  Rob.  Pr.  35,  36. 

Even,  therefore,  if  the  condition  in  respect  to  in- 
demnifying the  justices  imposed  upon  the  guardian 
some  new  and  onerous  duty,  wholly  foreign  to  the 
nature  of  his  office,  we  should  be  well  justified  in  re- 
fusing to  '*  call  in  aid  a  distinct  condition  which  might 
be  illegal  to  vitiate  that  which  is  clearly  legal."  Collins 
V.  Gioynne,  20  Eng.  C.  L.  R.  189. 

That  the  want  of  conformity  m  the  first  clause  of 
the  condition,  to  the  terms  of  the  act  does  not  vitiate 
the  bond,  would  seem  to  be  still  nxore  obvious.  It 
would  seem  to  be  absurd  to  hold  the  parties  not  re- 
sponsible for  a  failure  of  the  guardian  to  perform  one 
of  his  duties,  and  that  the  main  duty  of  his  office, 
simply   because   the   condition   of   the   bond,  falling 
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short  of  the  comprehensive  language  of  the  act,  has     1856. 
failed  to  stipulate  in  terms  for  the  performance  of  all    xermT 

the  duties  of  his  office.     It  is  enough  that  the  condi 

tion  is  coextensive  in  its  stipulations  with  the  breach     ^** 
or  breaches  alleged.  Wright 

The  suggestion  of  insufficiency  in  the  bond  because 
of  the  failure  in  the  condition  to  recite  the  appoint- 
ment of  Wright  as  guardian,  is  fully  met  by  the  deci- 
sion in  Call  V.  Ruffin^  before  cited.  The  same  objec- 
tion to  the  bond  was  there  taken ;  and  indeed  that  was 
the  only  objection  to  the  sufficiency  of  the  bond,  to 
which  the  attention  of  the  court  was  in  that  case  spe- 
cially directed  in  the  assignment  of  errors.  The  ob- 
jection was,  as  has  been  seen,  of  no  avail.  And  no 
ground  is  laid  in  subsequent  legislation  on  the  subject, 
from  which,  to  infer  the  necessity  of  such  a  recital 
now. 

I  do  not  see  on  what  ground  any  doubt  can  be  raised 
as  to  the  jurisdiction  of  the  Circuit  court.  The  bill 
calls  for  an  account  of  the  guardianship ;  and  if  the 
Circuit  court  had  not  been  of  the  opinion  that  the 
bond  was  null  and  void,  and  consequently  that  there 
was  no  foundation  for  relief  against  the  surviving 
surety  and  the  representatives  of  the  sureties  that  are 
dead,  I  apprehend  it  would  have  found  no  obstacle, 
arising  out  of  the  nonresidence  of  the  guardian,  to 
prevent  its  taking  jurisdiction  of  the  cause,  as  well  as 
to  him  as  to  the  other  defendants.  It  is  true,  that  in 
Call  v.  Ruffin  it  was  held  that  the  ascertainment,  by 
previous  suit  against  the  guardian,  of  the  demand 
against  him,  was  not  in  all  cases  essential  (as  it  was  in 
a  suit  upon  an  executor's  bond)  to  the  muintenan(?e  of 
a  suit  at  law  on  the  bond ;  but  that  case  has  never 
been  understood  by  the  courti^  as  settling  that  the 
right  so  to  proceed  at  law  on  the  bond  was  in  exclu- 
sion of  the  jurisdiction  of  chancery  to  hold  the  guar- 
dian to  an  account,  and  his  securities  with  him,  to  the 
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1856.  payment  of  any  balance  found  due  to  his  ward.  If 
Tem^  the  guardian  in  this  case  was  within  the  jurisdiction 
of  the  court,  neither  he  or  his  sureties  could  be  heard 
to  object  that  the  proceeding  ought  to  have  been  by 
Wright  suit  at  law  instead  of  by  bill  in  equity.  His  absence 
does  not  oust  the  court  of  chancery  of  its  jurisdiction. 
His  sureties  or  their  representatives  are  within  the  ju- 
risdiction of  the  court,  and  no  reason  is  perceived  why 
the  suit  may  not  proceed,  as  in  other  cases  where  some 
of  the  defendants  are  within  and  others  without  the 
jurisdiction  of  the  court.  His  absence  may  be  the 
occasion  of  inconvenience  and  trouble  in  making  up 
the  account,  but  it  presents  no  legal  bar  to  the  relief 
sought. 

It  seems  to  me  that  the  decree  ought  to  be  reversed^ 
and  the  cause  remanded  for  further  proceedings  in 
accordance  with  the  principles  herein  declared. 

MoNCURE  and  Samuels,  Js.  concurred  in  the  opinion 
of  Daniel,  J. 

Lee,  J.  concurred  in  the  opinion,  except  that  he  was 
not  disposed  to  give  as  much  weight  to  the  practice  as 
to  the  forms  of  the  bonds  as  was  attached  to  it  in  the 
opinion. 

Decree  reversed. 
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Term. 


Taylor  ^  (ds.  t\  Yarbrough  ^  wife,  1856. 

January 
(Absent  Allen,  P.) 

March  1. 

1.  T  lends  to  his  daujrhter  D,  a  married  woman,  three  negro  women 

during  her  life,  and  they  go  into  the  possession  of  the  hus- 
band ;  and  by  deed  he  gives  her  the  future  increase  of  the 
three  women.  D  survives  her  husband  and  keeps  possession 
of  the  three  women  as  belonging  to  her,  and  whilst  so  in  her 
possession  they  have  a  number  of  children.    Held  : 

1.  The  women  not  having  been  expressed  to  be  given  for 

the  separate  use  of  D  and  not  having  been  conveyed 
to  a  trustee,  they  were  the  property  of  the  husband 
for  the  life  of  the  wife. 

2.  The  gift  of  the  future  increase  of  the  women  was  a  valid 

gift. 
4.  The  wife  having  survived  her  husband,  the  increase  of 
the  three  women  bom  after  the  death  of  the  husband 
belong  to  the  wife. 

2.  A  bill  in  equity  having  been  dismissed  generally  without  a 

reservation  of  any  right  of  the  plaintiff  to  sue  thereafter,  is 
conclusive  between  the  parties  and  those  claiming  under 
them  upon  all  the  issues  made  up  in  the  cause. 

By  deed  bearing  date  the  17th  of  July  1823,  Robert 
Taylor,  for  divers  good  causes  and  considerations,  but 
more  especially  for  and  in  consideration  of  natural 
love  and  affection,  conveyed  to  his  daughter  Patty 
Deshazor  four  certain  young  negroes  named  Daphney, 
Cassandra,  Wiley  and  Armstead,  children  of  Nelly, 
and  Rachel  and  Jenny,  together  with  all  the  future 
increase  of  the  said  three  women  from  and  after  the 
date  of  the  deed.  And  the  deed  recites  that  he  had 
lent  the  three  women  Xelly,  Rachel  and  Jenny  to 
Mrs.  Deshazor  for  her  life. 
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1856.        At   the   time  of  the  execution  of  this  deed  John 

rj^^^^  De&lvdzoY,  the  husband  of  Mrs.  Patty  Deshazor,  was 

alive,  and  the  slaves  went  into  his  possession,  and  so 

'^ais'    continued  until  his  death  in  March  1825. 

V.  In   Xovember   1825   a   suit   was   instituted   in  the 

Yar- 
trough   County  court  of  Powhatan  by  Mrs.  Deshazor  against 

&  wife.  George  Taylor  as  the  administrator  of  John  Deshazor 
deceased  and  Ann  Elizabeth  an  infant  daughter  by  a 
former  marriage,  and  the  only  child  of  John  Deshazor, 
for  a  settlement  of  the  administration  account  and  a 
distribution  of  the  estate.  At  the  same  term  the  ad- 
ministrator and  guardian  ad  litem  filed  their  answ'en*, 
and  there  was  a  decree  appointing  commissioners  to 
settle  the  account,  and  divide  the  slaves  and  other 
personal  estate,  the  one-third  to  the  widow  and  the 
other  two-thirds  to  the  daughter;  the  widow's  third 
of  the  slaves  for  her  life. 

These  commissioners  reported  their  division  of  the 
slaves,  which  omitted  all  mention  of  the  three  women 
given  to  Mrs.  Deshazor  for  life;  and  the  cause  coming 
on  to  be  finally  heard  on  the  17th  of  May  1827  the 
report  was  confirmed,  and  the  widow  and  daughter 
were  each  decreed  to  hold  the  slaves  allotted  to  them 
respectively,  the  first  for  life  and  the  latter  in  fee. 

Some  time  after  this  decree,  but  whilst  she  was  still 
an  infant,  Ann  Elizabetli  Deshazor  married  William 
W.  Yarbrough;  and  they  in  February  1843  filed  their 
bill  in  the  Circuit  court  of  Powhatan  count v  afi^ainst 
George  Taylor  as  administrator  of  John  Deshazor  and 
Patty  Deshazor,  in  which  they  set  out  the  deed  of 
Kobert  Taylor,  the  fact  that  the  seven  negroes  came 
into  the  possession  of  John  Deshazor,  and  his  death 
leaving  a  widow  and  the  female  plaintiff  his  only 
child  then  an  infant.  They  state  that  soon  thereafter 
George  Taylor  qualified  as  administrator,  and  made 
in  the  fall  of  the  same  year  1825,  a  partial  division  of 
the  said  slaves  as  the  property  of  his  intestate,  giving 


Digitized  by 


Google 


COURT   OF  APPEALS   OF   VIRGINIA.  185 

to  the   widow  one-third  of  the  four  young  negroes     1856. 

during  her  life,  and  the  remaining  two-thirds  thereof  xenn!^^ 

to  the  female  ]>laintift,  and  leaving  undivided  and  in  

the  possession  of  the  widow,  the  three  women  afore-   ^^jg 

said,  where  they  and  their  numerous  increase  born       v. 

.  .  Yar- 

since  the  date  of  the  deed,  had  ever  since  remained,  brough 

except  Xelly  who  w^as  dead.  ^  ^^'^• 

They  claimed  that  John  Deshazor  became  abso-  . 
lutely  entitled  in  his  lifetime  and  so  continued  until 
his  death,  to  all  the  said  seven  slaves,  and  their  in- 
crease born  after  the  date  of  the  deed,  the  three 
women  for  life  of  his  wife,  but  their  increase  abso- 
lutely. That  at  his  death  the  same  property  passed 
to  the  female  plaintift'  subject  to  the  widow's  third  for 
lite,  and  ought  to  have  been  so  held  and  distributed  by 
the  administrator.  They  state  that  the  increase  of  the 
slaves  had  been  considerable  since  the  death  of  John 
Deshazor;  and  that  they  are  advised  they  are  entitled 
to  have  a  distribution  in  manner  aforesaid.  And  they 
ask  for  such  a  distribution,  and  an  account  of  profits. 
George  Taylor,  the  administrator  of  Deshazor,  an- 
swered the  bill,  referring  to  the  decree  in  the  County 
court  of  Powhatan,  and  relying  upon  it  as  a  bar  to  the 
claim  of  the  complainants.  He  said  that  Under  that 
decree  the  property  w^as  delivered  to  the  parties.  That 
it  was  probable  the  County  court  erred  in  its  decision 
upon  the  right  of  John  Deshazor's  estate  to  the  negro 
women  Xelly,  Rachel  and  Jenny;  and  if  so,  he  had  no 
objection  to  the  correction  of  the  decree,  if  the  plain- 
tifts  are  not  barred  by  the  length  of  time  during  which 
Mrs.  Deshazor  has  held  the  said  negroes  adversely. 
But  he  insists  that  the  increase  of  the  women  born 
siuoe  the  death  of  John  Deshazor  are  no  part  of  his 
estate,  but  survived  to  Mrs.  Deshazor.  He  gives  the 
names  of  the  children  born  since  John  Deshazor's 
death. 

Mrs.   Deshazor  also    answered,   taking    the   same 
Vol.  XIII— 24 
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1856.    grounds;  and  insisting,  that  if  she  is  to  be  deprived  of 
TermT  the  slaves,  she  should  be  allowed  for  raising  them.    She 

also  relied  upon  the  statute  of  limitations. 

Aals'        This  cause  came  on  to  be  finally  heard  on  the  10th 

V.       of  November  1845,  when  there  was  a  decree  in  gene- 

brough   ral  terms,  dismissing  the  bill  with  costs.     And  from 

&  wife,    this  decree  the  plaintiffs  obtained  an  appeal,  which 

was  afterwards  dismissed  for  their  failure  to  perfect 

the  appeal  in  the  time  prescribed  by  law.     See  7  Gratt 

374. 

In  April  1851  the  same  plaintiffs  instituted  this  suit 
in  the  Circuit  court  of  Powhatan  county.  They  again 
set  out  the  facts  as  to  the  deed  of  Robert  Taylor,  the 
death  of  Deshazor,  and  the  partial  division  of  the 
slaves  between  Mrs.  Deshazor  and  the  female  plaintiff, 
and  leaving  the  three  women  in  the  hands  of  Mrs. 
Deshazor.  They  insist  that  John  Deshazor  was  enti- 
tled to  the  three  women  for  the  life  of  his  wufe,  and  to 
their  increase  born  during  that  time  absolutely.  They 
say  that  Mrs.  Deshazor  was  entitled  to  one-third  of 
them  for  her  life,  and  the  complainants  were  entitled 
to  the  other  two-thirds,  with  the  reversion  in  the  third 
to  which  the  widow  was  entitled  for  life.  That  it  is 
probable  they  have  lost  their  right  to  the  two-thirds 
which  would  have  been  allotted  to  them  in  the  first 
instance  by  the  lapse  of  time;  but  that  as  to  the 
other  third  they  had  only  an  interest  in  remainder 
which  had  latey  become  vested  by  the  death  of  Mrs. 
Deshazor.  That  they  could  not  sue  for  that  third 
during  the  lifetime  of  Mrs.  Deshazor,  and  therefore 
could  not  be  barred  by  the  lapse  of  time.  And 
making  the  administrator  of  John  Deshazor  and  the 
executor  and  legatees  of  Mrs.  Deshazor  parties  defen- 
dants, they  asked  for  a  decree  in  their  favor  for  one- 
third  of  the  increase  of  the  said  three  women  between 
the  date  of  the  deed  and  the  death  of  Mrs.  Deshazor. 
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AH  the  defendants  answered  at  great  length.     They     1856. 
relied  on  the  decrees  in  the  suits  in  the  County  and    ^^mJ 

Circuit  courts  herein  before  mentioned  as  a  bar  to  the 

claim  of  the  complainants.     They  denied   that  Mrs.    ^^^^ 
Deshazor  held  the  one-third  of  the  increase  of  said       v. 
three  women  as  a  part  of  her  dower  slaves;  and  in-  brough 
sisted  that  she  held  all  of  said  slaves,  claiming  them  ^  w^^*^- 
as  her  own,  and  that  she  had  so  held  and  claimed 
them  from  the  time  of  the  division  of  the  slaves  in 
1825  until  her  death  in  1850.     They  said  that  at  that 
division  the  right  of  Mrs.  Deshazor  to  the  three  women 
was  acquiesced  in  before  the  commis.sioners  by  the 
guardian  of  the  female  plaintiff*:  And  they  relied  on 
the   statute   of  limitations   in   bar   of   the  .plaintift''8 
claim. 

The  cause  same  on  to  be  heard  on  the  8th  day  of 
Februarv  1854,  when  the  court  held  that  under  the 
deed  of  Robert  Taylor  to  Mrs.  Deshazor,  her  husband 
John  Deshazor  took  an  estate  for  her  life  in  the  three 
women,  and  that  their  increase  born  during  that  period 
constituted  a  part  of  his  estate ;  and  that  the  plaintifts 
were  not  barred  by  either  of  the  before  mentioned 
suits,  of  their  recovery  of  the  third  thereof  to  which 
Mrs.  Deshazor  was  entitled  as  for  her  dower  or  thirds 
in  her  husband's  estate.  And  a  decree  was  made 
against  the  legatees  of  Mrs.  Deshazor  who  had  received 
the  slaves  under  her  will,  accordingly.  Whereupon 
they  applied  to  this  court  for  an  appeal,  which  was 
allowed. 

Pattonj  for  the  appellants,  insisted  : 

1st.  That  the  deed  of  Robert  Taylor  vested  an  estate 
in  Mrs.  Deshazor  for  her  separate  use ;  and  therefore 
that  her  husband  took  no  interest  in  the  slaves. 

2d.  That  the  plaintiffs  were  barred  l)y  the  decree  in 
the  former  suit.  That  Mrs.  Deshazor  hekl  and  claimed 
all  the  slaves  as  her  own,  and  that  she  set  up  this  title 
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1856.    in  that  suit.     That  the  decree  in  that  suit  passed  upon 
TermJ  ^^^  ^^^'^  ^*^^  concluded  the  question. 


&  als*^       -D«/u*€,  for  the  appellees,  insisted : 

V.  Ist.   That  the  deed  of  Taylor  conveyed  the  slaves 

Yar-        .  .  .  • 

broueh  directly  to  Mrs.  Deshazor,  without  in  any  wa}-  creating 

&  wife,  a  separate  estate  in  her ;  and  that  the  slaves  vested  ab- 
solutely in  her  husband  John  Deshazor,  and  on  his 
death  passed  as  a  part  of  his  estate. 

2d.  That  these  slaves  were  not  divided  by  the  com- 
missioners in  1825,  but  went  into  the  possession  of  Mrs. 
Deshazor ;  to  one-third  of  which  she  was  entitled  for  life. 
That  the  question  in  the  former  suit  was  different  from 
the  present :  There  the  plaintiffs  claimed  the  two-thirds 
of  the  slaves,  which  claim  was  defeated  by  the  plea  of 
the  statute  of  limitations ;  and  the  decree,  therefore, 
only  barred  the  plaintiffs  to  the  extent  that  the  plea 
covered  the  claim.  Saunders  v.  Marshall,  4  Hen.  k 
Munf  455 ;  Lane  v.  Harrison,  6  Munf  573 ;  Norihwest- 
ern  Bank  v.  Nelson,  1  Gratt.  108.  And  that  the  statute 
could  not  apply  to  the  one-third  of  the  slaves  held  by 
the  widow  as  her  dower  slaves,  to  which  she  was  enti- 
tled for  life ;  and  for  which  the  plaintiffs  had  no  title 
to  sue  until  her  death  in  1850. 

Lee,  J.  The  interest  granted  to  Mrs.  Deshazor  in 
the  negroes  Xelly,  Rachel  and  Jenny  by  her  father's 
deed  being  for  her  life  only,  of  course  whatever  right 
John  Deshazor  acquired  in  them  terminated  upon  her 
death,  and  accordingly  Rachel  and  Jenny  were  sur- 
rendered to  her  father,  the  other,  Nelly,  having  died 
some  time  previously.  And  as  the  appellees  admit 
that  as  to  two-thirds  of  the  increase  born  after  the 
death  of  John  Deshazor  they  have  lost  their  right  by 
lapse  of  time  and  as  those  born  previously  have  been 
heretofore  divided,  the  only  subject  of  controversy 
here  is  the  undivided  third  part  of  the  increase  of  the 
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three  slaves  named  born  after  the  death  ot  John  De-     1866. 
shazor,  the  whole  having  been  held  by  Mrs.  Deshazor    xeraiT 

during  her  life.  

That  the  deed  from  Taylor  conveying  to  his  daugh-   ^^}^' 
ter  Mrs.  Deshazor  the   fixture   increase  of  the  three       v. 
slaves  was  effectual  to  pass  such  increase  cannot  be  sue-  brough 
cessfully  questioned.     True,  it  may  be  said  that  as  they  *  ^^^'^• 
were  not  in  existence,  property  in  them  could  not  be 
in  the  grantor  and  non  det  qui  non  habet.     Still  being 
the  absolute  owner  of  the  reversion  of  these  slaves  after 
the  determination  of  the  life   estate  granted  to  his 
daughter,  their  capabilities  of  increase  also  belonged  to 
him  and  he  might  grant  such  increase  just  as  well  as 
the  principal  subject.    Thus  it  is  said  a  man  may  grant 
the  wool  of  a  flock  of  sheep  for  years.     Noy's  Max. 
83.    And  it  is  common  to  grant  the  future  rents  and 
profits  of  real   estate.     The  grant  of  the   future  in- 
crease of  a  female  slave  would  of  course  confer  but  a 

• 

contingent  and  uncertain  interest :  but  as  the  children 
were  born  they  would  vest  in  the  donee  and  the  title 
become  complete.  It  has  even  been  held  that  the 
owner  of  a  female  slave  may  give  her  to  one  child 
and  her  future  increase  to  another.  Banks'  admW 
V.  Marksberry,  3  Littell's  R.  275.  In  one  case  de- 
cided in  the  old  "General  court  in  1736,  a  bequest  of 
the  future  increase  of  slaves  to  others  than  those 
to  whom  the  slaves  were  given,  was  held  to  be 
void.  Stone's  adm'r  v.  Pope,  Jeft.  R.  43.  In  a  subse- 
quent c^se  decided  by  Chancellor  Wythe  in  1791, 
such  a  bequest  was  sustained.  Dandridge  v.  Lyon^ 
Wythe's  R.  123.  The  last  case  would  I  apprehend 
fiimish  the  rule  at  this  day.  That  the  increase  of  the 
slavea  during  Mrs.  Deshazor's  life  estate  would  belong 
to  her  father  (but  for  his  grant)  may  be  regarded  as 
settled  by  the  authorities.  Ellison  v.  Woodf/^  6  Munf. 
368;  Maria  v.  Sarbaugh,  2  Rd.  228. 
In  the  deed  to  Mrs.  Deshazor,  no  trustee  was  named 
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1856.     to  intercept  the  marital  rights  of  her  husband,  nor  was 
^tIt^  the  deed  even  expressed  to  be- for  her  special  or  sole  or 

^  separate  use.     So  that  the  property  in  the  slaves  born 

^a^i^*^   during  the  lifetime  of  John  Der^hazor  vested  in  him. 
V.  *    But  as  to  those  born  after  his  death  a  different  question 

broueh   i^  presented. 

&  wife.  Marriage  is  said  to  be  an  absolute  gift  to  tlie  hus- 
band of  the  goods  and  personal  chattels  of  which  the 
wife  was  actually  and  beneficially  possessed  in  her 
own  right  at  the  time  of  the  marriage  and  of  such 
others  as  come  to  her  during  the  overture.  Coke 
Litt.  300  a,  351  b ;  2  Bac.  Abr.  "  Baron  and  Feme/' 
C.  3,  p.  21.  But  of  property  coming  under  the  de- 
scription of  chores  in  action,  such  as  debts  due  the 
wife,  legacies,  residuary  personal  estate,  monej'  in- 
vested in  public  securities  and  the  like,  marriage  is 
only  a  qualified  gift  upon  condition  that  the  husband 
get  po?isession  during  its  continuance ;  for  if  he  die 
before  the  wife  without  having  gained  such  possession, 
she  and  not  his  personal  representative  will  be  en- 
titled. Coke  Litt.  351;  S^-awen  v.  Bb/Mi,  7  Ves.  R. 
294  ;  Lnnghoiii  v.  Xeiovj^  3  Ves.  R.  467 ;  Legg  v.  Legrf^ 
8  Mass.  R.  90.  In  2  Black.  Comm.  433,  the  dpctrine 
is  stated  in  general  terms  that  "in  chattel  interests 
the  sole  and  absolute  property  vests  in  the  husband  to 
be  disi>osed  of  at  his  pleasure  if  he  chooses  to  take 
possession  of  them  :  for  unless  he  reduces  them  to 
possession  by  exercising  some  act  of  ownership  upon 
them,  no  property  vests  in  him  but  they  shall  remain 
to  the  wife  or  her  representative  after  the  coverture 
is  determined."  This  learned  and  accurate  writer 
nakes  no  discrimination  in  this  regard  between  per- 
gonal chattels  and  choscs  in  action;  as  to  both  the 
^edadio  ill  pos.^csshnem  is  required  to  vest  the  property 
n  the  husl)and.  And  Judge  Tucker  tells  us  that 
.•battels  personal  and  choscs  in  action  "  are  all  upon 
he  same   footing,   whether   they   be  debts  bonds  or 
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contracts  (which  are  properly  called  clwses  in  action)     1850. 
or  shvves,  horses  or  other  cattle  or  goods,  all  of  which    xermT 

come   under  the  general    denomination   of  chattels.  

For  unless  reduced  by  the  husband  into  possession  at  '^^{g'^ 
some  time  during  the  coverture  they  will  survive  to  v. 
the  wife  if  she  survives."  1  Tuck.  Comm.  Lib.  2,  brough 
ch.  24,  p.  329.  Thus  if  the  property  of  the  wife  be  a  ^  wife, 
bond  or  a  slave  or  horse  of  which  another  person  has 
possession  adverse  to  the  wife  the  husband  must  sue 
for  and  recover  the  money  or  property  in  the  wife's 
lifetime  or  the  property  will  not  be  his.  Ibid.  Tiie 
learned  commentator  would  seem  to  restrict  the  ne- 
cessity of  a  reduction  to  possession  to  the  cases  in 
which  the  possession  was  held  by  a  third  person  ad- 
versely. But  the  doctrine  is  carried  further  for  it  is 
held  to  apply  strictly  in  cases  in  which  the  possession 
is  not  adverse  to  the  wife  but  perfectly  consistent 
with  her  title,  but  in  which  the  husband  did  not, 
because  from  the  nature  of  the  case,  he  could  not, 
recover  the  possession  during  his  life.  Thus  where  a 
wife  is  entitled  to  slaves  in  remainder  or  reversion  ex- 
pectant upon  a  previous  life  estate  and  the  husband 
die  before  the  termination  of  the  life  estate,  the  wife 
him  surviving,  she,  and  not  the  estate  of  the  husband, 
is  entitled  to  the  property ;  and  any  disposition  of  it 
by  his  will,  will  be  ineftectual.  Upshaw  v.  Upshdw, 
2  Hen.  &  Munf.  381.  So  where  there  was  a  deed  of 
gift  of  slaves  from  a  father  to  his  daughter,  the  use 
and  possession  of  which  was  reserved  to  the  father 
during  life:  the  daughter  married  and  the  father  after- 
wards died,  and  then  the  husband  died  without  taking 
actual  possession :  held  that  the  right  to  the  slaves 
survived  to  the  wife.  Bohn  v.  Headly^  7  Harris  k 
John.  257.  Where  the  husband  survives  the  wife  but 
both  die  during  the  life  estate,  the  right  passes  to  the 
wife's  administrator.  Neale's  adni'r  v.  Haddock^  Cam. 
k  Xorw.  K.  75. 
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1856.        As  to  reversionary  interests  in  personal  property  of 
Terai7  ^  ^^^^  expectant  on  a  previous  life  estate  in  another, 

if  the  tenant  for  life  and  the  wife  both  outlive  the 

&a\b  l^wsband,  it  is  the  settled  rule  that  the  wife  takes  the 
V.  property  by  survivorship  even  although  the  husband 
brouJh  ^ay  have  assigned  it  during  his  life  to  another. 
&  wife.  Jformby  v.  Lee^  2  Madd.  R.  16 ;  PardekO  v.  Jneksou, 
1  Russ.  R.  1 ;  Honner  v.  Morion^  3  Russ.  R.  65, 
3  C^ond.  Eng.  Ch.  R.  298 ;  Browning  v.  Headly,  2  Rob. 
R.  340.  In  these  cases  the  husband  could  not  reduce 
the  property  to  possession  because  of  the  life  estate 
and  his  assignment  of  the  reversionary  interest  was 
not  deemed  to  be  equivalent;  and  so  upon  his  death, 
the  wife  took  the  property.  But  a  similar  rule  would 
seem  to  have  prevailed  in  certain  cases  in  which  the 
chose  might  have  been  immediately  reduced  into  posr 
session  but  from  neglect  or  other  causes  had  been  left 
outstanding  by  the  assignee.  Elwin  v.  WiWam, 
13  Sim.  R.  309,  36  Eng.  Ch.  R.  308 ;  Ashby  v.  ^5%, 
1  Coll.  R.  553,  28  Eng.  Ch.  R.  549.  See  also  Hukh- 
ings  V.  Smith,  9  Sim.  R.  137,  16  Eng.  Ch.  R.  138 ;  1 
Bright  on  Husb.  &  Wife  86.  And  even  where  pos- 
session did  come  to  the  husband  but  not  clearly  and 
distinctly  in  his  character  of  husband,  such  possession 
was  held  not  to  defeat  the  wife's  right  of  survivorship. 
Thus  in  a  well  considered  case  in  which  a  father  by 
his  will  gave  slaves  to  his  married  daughter  and  ap- 
pointed her  husband  executor  who  qualified  as  such: 
the  husband  afterwards  died  before  any  division  of  the 
estate  of  the  father  was  made,  having  by  his  will  be- 
queathed the  slaves  to  his  daughter  and  sons:  held 
that  his  possession  was  to  be  considered  as  in  his  cha- 
racter of  executor  and  not  that  of  husband,  and  that 
the  right  to  the  slaves  survived  to  the  wife.  TVa/tof 
V.  Tallcffrrroy  2  Call  447.  So  where  a  widow  entitled 
to  an  interest  in  the  slaves  of  her  deceased  husband 
marries  a  second  time  and  a  suit  is  brought  by  her 
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second  husband  and  herself  for  a  division  of  the  shives     1856. 

which  is   made   by  commissioners   appointed  by  the    xerm!^ 

court,  but  their  report  was  never  returned  nor  there 

fore  confirmed:   the  slaves  remain  on  the  plantation    ^^^ 

in  possession  of  husband  and  wife  and  in  this  state  of       v. 

Yar- 
things  the  husband  dies:  held:  (though  by  a  divided  brough 

court)  that  the  husband  acquired  no  right  to  the  ^  ^"®* 
slaves.  Gr€f/ori/\s  admW  v.  Mark's  admW^  1  Rand.  355. 
Thus  it  appears  the  law  favors  the  wife's  right  of  sur- 
vivorship and  is  not  disposed  to  surrender  it  unless 
the  husband  shall  take  possession,  nor  will  it  permit  a 
doubtful  or  constructive  possession  to  defeat  it.  For 
where  there  is  a  possession  in  the  husband  which  may 
be  referred  to  his  character  of  executor  or  to  that  of 
husband,  it  will,  as  we  have  seen,  to  protect  the  wife's 
right  rather  refer  it  to  the  former  than  the  latter.  And 
so  where  the  possession  miiJjht  have  been  as  trustee  or 
as  executor  and  trustee.  Wall  v.  Tomlinson,  16  Ves. 
R.  413;  Baker  v.  Hall,  12  Ves.  R.  496.  See  also 
Smith  V.  ScuddeVy  11  Serg.  &  Rawle  325;  Blakey  v. 
Newby's  adm'r,  6  Munf.  64. 

Ifow  in  the  present  case  the  interest  of  the  wife  is 
not  a  reversion  expectant  upon  a  life  estate  but  it  is 
a  future  interest  far  more  uncertain  and  contingent. 
It  is  a  right  to  slaves  thereafter  to  be  born  and  which 
only  came  m  esse  after  the  death  of  her  husband.  It 
was  therefore  a  subject  which  from  its  character  was 
not  susceptible  of  any  thing  in  the  nature  of  a  posses- 
sion by  John  Deshazor  in  his  lifetime  nor  did  he  assign 
it  or  exercise  ownership  or  do  any  other  act  in  regard 
to  it  which  by  the  most  liberal  construction  could  be 
regarded  as  a  substitute  for  or  as  equivalent  to  a  re- 
duction into  possession.  Every  reason  which  would 
save  to  the  wife  her  right  of  survivorship  in  the  case 
of  a  reversionary  interest  would  seem  to  apply  in  full 
or  stronger  force :  and  I  am  therefore  of  opinion  that 
the  increase  of  the  three  slaves  named  born  after  the 
Vol.  XIII — 25 
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1856.     death  of  John  Deshazor  did  uot  belong  to  his  estate 
Term7  ^^^^  y^ere  the  property  of  Mrs.  Deshazor,  and  that  the 

appellees  can  maintain  no  claim  to  them  whatever. 

Aals'^  But  if  this  were  otherwise,  there  is  another  ground 
V.  upon  which  as  it  seems  to  me,  the  appellees  must  fail, 
broueh  Their  bill  filed  in  1843  sets  up  this  identical  claim  to 
A  wife.  fi^Q  increase  of  the  three  women  born  after  the  death 
of  John  Deshazor  which  of  course  included  the  rever- 
sion of  the  third  after  the  death  of  Mrs.  Deshazor  and 
prayed  distribution  to  be  made  between  them  and 
Mrs.  Deshazor  (upon  the  co)ieession  that  she  was  enti- 
tled to  a  life  estate  in  a  third)  and  an  account  of  hires 
and  profits.  Mrs.  Deshazor  in  her  answer  pleads  the 
statute  of  limitations  and  relies  upon  the  decree  of 
partition  of  the  County  court  in  1826  as  a  bar  to  the 
claim.  But  she  also  directly  denies  the  right  of  the 
appellees  to  any  of  the  slaves  born  after  the  death  of 
John  Deshazor  and  insists  that  they  were  her  property 
and  not  the  property  of  his  estate.  Upon  these  issues 
the  case  was  heard  in  1845  and  a  decree  pronounced 
in  general  terms  dismissing  the  bill  with  costs.  No 
grounds  are  specified  as  those  on  which  the  decree 
was  based  nor  is  there  any  reservation  of  the  right  to 
sue  at  a  future  period  for  the  third  conceded  to  be 
properly  held  by  Mrs.  Deshazor  for  her  life:  and  in 
the  absence  of  any  specification  of  the  grounds  on 
which  it  was  based  and  of  such  a  reservation,  the 
decree  must  be  taken  to  rest  upon  each  and  all  of  the 
issues  presented  by  the  pleadings  and  must  be  regarded 
as  a  final  adjudication  of  the  entire  right,  as  well  that 
to  the  two-thirds  then  claimed  as  to  the  remaining 
third  now  sought  to  be  recovered. 

I  am  of  opinion  to  reverse  the  decree  and  dismiss 
the  bill. 

The  other  judges  concurred  in  the  opinion  of  Leb,  J. 

Decree  reversed. 
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Daniel  ^  ah.  r.  Leitch.  1856. 

Janaary 
(Absent  Allen,  P.  and  Daniel,  J.)  T®"^- 

March  1. 

1.  D  purchases  a  tract  of  land  on  which  there  is  a  deed  of  trust  to 

secure  a  debt  which  the  creditor  may  enforce  by  a  sale  of  the 
land  whenever  he  may  direct,  and  D  retains  the  amount  of  the 
debt  out  of  the  purchase  money  for  the  purpose  of  paying 
it.  D  dies  largely  indebted,  to  a  much  greater  amount  than 
can  be  paid  out  of  his  personal  estate.  The  land  is  the  primary 
fund  for  the  payment  of  the  debt;  and  the  widow  of  D  is 
not  entitled  to  have  it  discharged  out  of  his  personal  estate. 

2.  In  such  a  case  the  widow  may  institute  a  suit  in  equity  to  have 

the  land  sold  and  the  deed  paid,  and  to  have  her  dower  out 
of  the  residue  of  the  purchase  money. 

3.  In  her  bill  the  widow  states  that  the  personal  estate  will  not  be 

sufficient  to  pay  the  debts,  and  that  it  will  be  necessary  to 
sell  the  land  for  this  purpose,  and  that  it  will  be  greatly  for 
the  interest  of  the  heirs  of  D,  who  are  infants,  to  have  the 
land  sold,  and  after  paying  the  debts,  to  invest  the  balance  of 
the  purchase  money  in  some  of  the  slaves  of  her  husband's 
estate  which  are  of  peculiar  value  to  them  ;  and  she  asks  for 
a  sale  of  the  land,  the  payment  of  the  debt  secured  on  the 
land,  and  the  investment  of  the  proceeds  of  sale  after  pay- 
ment of  debts  in  these  slaves.  She  also  prays  that  if  the 
trust  creditorVill  consent  to  it,  that  the  land  may  be  sold 
subject  to  the  trust :  but  this  the  creditor  declines.— The  ad- 
dition of  this  prayer  does  not  vitiate  the  proceedings  as 
against  the  infant  heirs  ;  but  the  decree  directing  a  sale  of 
the  lands  and  the  payment  of  the  trust  debt,  a  purchaser 
under  the  decree  may  obtain  a  valid  title  to  the  land  sold, 
and  will  be  compelled  to  complete  his  purchase. 

4.  A  sale  of  a  part  of  the  land  having  been  made  under  a  decree 

in  the  suit  by  the  widow,  and  that  sale  having  been  confirmed 
by  the  court,  even  if  the  proceeding  was  irregular  as  to  the 
infant  heirs,  yet  the  purchaser  will  not  be  discharged  from  his 
purchase  if  the  title  can  be  perfected  within  a  reasonable 
time :  And  the  guardian  of  the  itifants  having  filed  his  bill 
according  to  the  statute,  in  which  he  asks  to  have  the  sale 
confirmed  as  very  beneficial  to  the  infants,  the  court  may  in 
that  case  confirm  the  sale,  and  thus  assure  to  the  purchaser  a 
good  title  against  the  infant  heirs ;  and  compel  him  to  com- 
plete his  purchase. 
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1856.      5.  After  a  eale  of  infants'  land  has  been  confirmed  by  the  court, 

January  although  the  proceeding  has  been  irregular,  yet  if  the  title  of 

Term.  ^^xe  purchaser  can  be  made  good,  and  it  is  for  the  interest  of 

"T     !~r  the  infants  to  confirm  the  sale,  the  purchaser  will  not  be  re- 

^  glg^  leased  from  his  purchase ;  but  if  the  interest  of  the  in&nts  is 

y.  injured  by  the  sale  it  will  be  set  aside. 

Leitoh.  (5  Courts  of  equity  have  at  least  as  large  a  discretion  in  giving 
time  to  perfect  the  title  in  cases  of  sales  under  their  decrees,, 
as  in  cases  of  purchases  by  private  contract 

In  the  year  1826  the  late  Judge  William  Daniel 
borrowed  of  the  president,  masters  and  professors  of 
William  and  Mary  College  the  sum  of  five  thousand 
dollars,  for  which  he  executed  to  them  his  bond  with 
sureties  payable  on  demand,  with  interest  to  be  paid 
semiannually  until  the  principal  was  demanded,  and 
he  at  the  same  time  executed  a  deed  by  which  he  con- 
veyed to  Edmund  Christian,  the  bursar  of  the  college, 
a  tract  of  land  called  Broomfield,  of  some  fifteen  hun- 
dred acres,  lying  on  both  sides  of  Willis'  creek  in  the 
county  of  Cumberland,  in  trust  to  secure  the  same; 
in  which  it  was  provided  that  upon  the  failure  of  said 
Daniel  to  pay  the  said  semiannual  interest  as  it  fell  due, 
or  the  principal  sum  when  demanded,  the  trustee 
should  sell  the  said  tract  of  land  for  cash,  and  out  of 
the  proceeds  of  sale  should  pay  the  debt.  This  land 
was  devised  by  Judge  Daniel  to  his  three  daughters, 
two  of  whom  were  married ;  and  the  husbands  and 
daughters  in  June  1841  sold  and  conveyed  the  same  to 
John  Daniel.  Up  to  this  time  the  interest  on  the  debt 
to  the  college  had  been  paid ;  and  the  vendors  paid  to 
John  Daniel  out  of  the  purchase  money  five  thousand 
dollars  to  discharge  the  lien  of  the  college  upon  the 
land.     The  balance  of  the  purchase  money  was  paid. 

In  1850  John  Daniel  died,  leaving  a  widow,  Mary 
Ann  Daniel,  and  two  infant  children ;  and  Archibald 
C.  Page  qualified  as  his  administrator.  At  this  time 
■  the  debt  to  the  college  had  not  been  paid ;  and  John 
Daniel  was  largely  indebted,  to  much  more  than  the 
value  of  his  whole  personal  estate. 
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In  February  1851  Mrs.  Mary  Ann  Daniel  filed  her     1856. 

bill  in  the  Circuit  court  of  the  county  of  Cumberland,    Temu^ 

in  which  she  set  out  the  foregoing  facts.     She  stated  

that  the  whole  estate  left  by  her  husband  both  real     &  als 

and  personal  was  estimated  at  about  thirtv  thousand       v. 

.  .  *        .  Leitch 

dollars,  of  which  the  said  tract  of  land  was  estimated 

^t  twelve  thousand  dollars ;  and  that  his  debts  would 
probably  exceed  twenty-three  thousand  dollars.  That 
if  the  whole  personal  estate  including  the  negroes 
were  applied  to  the  payment  of  the  debts  in  the  ordi- 
nary course  of  administration,  the  land  would  still  be 
required  to  satisfy  the  demands  of  the  creditors,  and 
the  real  estate  remaining  would  be  unprofitable  to  her- 
self and  her  infant  children,  as  they  would  have  no 
means  of  cultivating  it;  and  if  rented  out,  it  would 
deteriorate  in  value :  And  from  what  she  had  learned, 
she  apprehended  the  college  were  unwilling  longer  to 
continue  the  loan  of  five  thousand  dollars,  which  they 
were  entitled  to  recall  at  pleasure. 

She  further  stated,  that  among  the  slaves  belonging 
to  the  estate,  there  were  some  family  servants  who 
were  very  valuable,  and  from  their  good  qualities  and 
long  association  and  early  attachments,  were  of  pecu- 
liar value  to  herself  and  her  children  :  And  that  if  the 
property  left  to  them  after  the  payment  of  the  debts 
should  be  in  slaves  instead  of  land,  it  would  be  more 
agreeable  to  their  feelings  and  more  conducive  to  their 
pecuniary  interests.  And  having  made  parties  defen- 
dants to  the  bill  the  administrator  of  John  Daniel,  and 
his  infant  children,  the  trustee  Christian  and  the  Col- 
lege and  the  executor  of  John  Daniel,  she  prayed  for 
a  settlement  of  the  administrator's  accounts,  and  for 
an  account  of  the  una<lministered  estate  of  John  Da- 
niel real  and  personal,  and  also  of  debts  due  which 
had  not  been  paid  by  the  administrator,  and  the  cha- 
racter ot  those  debts.  That  the  court  would  decree  a 
sale  of  the  said  tract  of  land,  subject  to  the  trust  in 
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1856.    tavor  of  the  college,  if  the  college  and  the  executor  of 
Tera^  Judge  Daniel  were  willing  to  continue  the  loan  of  the 

five  thousand  dollars  with  the  provisions  in  the  deed  of 

^niel  trust  specified ;  but  if  they  were  not  willing  to  conti- 
V.  nue  the  loan,  then  that  the  land  should  be  sold  and  the 
*^  •  said  debt  paid  out  of  the  proceeds  of  sale,  and  that  the 
residue  of  said  proceeds  should  be  applied  to  the  pay: 
ment  of  the  debts  due  from  John  Daniel  deceased. 
That  if  any  of  the  property  could  be  saved  for  herself 
and  the  children,  the  administrator  should  be  directed 
to  reserve  such  of  the  slaves  as  would  be  most  profita- 
ble to  them ;  and  that  the  said  slaves,  or  a  certain 
number  of  them  equal  in  value  to  the  residue  ot  the 
proceeds  of  the  sale  of  the  land  after  the  payment  of 
the  debt  to  the  college,  be  held  by  herself  and  her 
children,  subject  to  the  laws  of  descent  which  are 
applicable  to  such  estate. 

The  president,  masters  and  professors  of  William 
and  Mary  college  and  the  trustee  Christian  and  the 
executor  of  Judge  Daniel  answered,  declining  to  per- 
mit the  land  to  be  sold  subject  to  the  trust  of  1823, 
but  expressing  themselves  willing  that  it  should  be 
sold  and  the  debt  be  paid.  The  administrator  Page 
also  answered,  stating  that  the  estate  was  very  much 
involved  in  debt,  and  expressing  his  belief  that  the 
personal  estate  was  not  sufficient  to  discharge  the 
indebtedness,  and  that  the  real  estate  would  have  to 
be  applied  to  that  purpose.  He  stated  that  he  had 
just  settled  an  account  of  his  administration  before 
one  of  the  commissioners  of  the  court,  the  report  of 
which,  with  a  statement  of  the  outstanding  debts,  and 
the  amount  of  assets  real  and  personal,  he  filed  with 
his  answer,  which  he  believed  was  a  true  exhibit  of 
the  condition  of  his  intestate's  estate.  The  infants 
answered  by  guardian  ad  litem. 

The  report  filed  by  the  administrator  showed  that 
there  were  in  his  hands  proceeds  of  sales  of  personal 
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^tate  not  then  due,  of  one  thousand  four  hundred  and     1866. 
two  dollars  and  forty-eight  cents;  that  the  slaves  and    xerm7 

other  personal  estate  in  his  hands  were  estimated  at  

niue  thousand  five  hundred  dollars ;  and  that  the  as-  ^^^ 
certaiued  outstanding  debts  amounted  to  twenty  thou-  y. 
sand  one  hundred  and  forty-three  dollars  and  fifty 
cents;  showing  a  deficiency  of  personal  assets  to  pay 
the  debts,  of  eight  thousand  eight  hundred  and  thirty- 
three  dollars  and  sixty-three  cents.  The  real  estate 
consisted  of  the  tract  of  land  before  mentioned  of 
fifteen  hundred  and  seventy-six  acres,  estimated  by  the 
commissioner  at  eiglit  dollars  and  fifty-cents  per  acre, 
or  thirteen  thou.«and  three  hundred  and  ninety-six 
dollars. 

The  cause  came  on  to  be  heard  on  the  26th  of 
March  1851,  when  the  court,  reciting  that  it  appeared 
the  college  desired  the  payment  of  the  debt  of  five 
thousand  dollars  t^ecured  by  the  deed  of  trust  on  the 
land  in  the  bill  and  proceedings  mentioned;  that  the 
personal  estate  of  John  Daniel  deceased  was  to  a  con- 
siderable extent  insuflicient  to  discharge  his  debts,  and 
that  his  real  estate  was  chargeable  w^ith  the  same, 
decreed  that  the  said  tract  should  be  sold  on  the  pre- 
mises at  public  auction  on  a  credit,  altogether  or  in 
separate  parcels,  as  might  be  considered  most  likely 
to  secure  the  best  price ;  five  thousand  dollars  of  the 
purchase  money  to  be  paid  in  one  year  from  the  day 
of  sale,  and  the  balance  in  two  equal  annual  instal- 
ments thereafter ;  that  bonds  and  good  security  were 
to  be  executed  by  the  purchaser  and  the  title  retained 
as  additional  security.  And  two  commissioners  were 
appointed  to  execute  the  decree,  one  of  whom  was  the 
counsel  of  the  plaintiff. 

In  August  1851  the  commissioners  returned  their 
report.  They  say  that  on  the  30th  of  July,  the  time 
specified  in  the  advertisements  and  notices,  and  the 
day  succeeding,  there  was  cloudy  weather  and  rain. 
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Daniel 
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V. 

Leitch. 


1866.  The  following  day,  the  iirst  of  August,  was  fair  and  a 
TermT  considerable  number  of  persons  attended  the  sale: 
and  that  the  land  lying  on  the  east  of  Willis'  river, 
amounting  according  to  a  survey  made  some  years 
before  by  which  they  sold  it,  to  six  hundred  and 
twenty-four  and  one-half  acres,  was  knocked  out  to 
William  Leitch  at  sixteen  dollars  per  acre,  making  the 
sum  of  nine  thousand  nine  hundred  and  ninety-two 
dollars. 

The  cause  came  on  again  to  be  heard  on  the  29th  of 
August,  when  the  court  confirmed  the  sale,  and  the 
commissioners  were  authorized  to  retain  the  pur- 
chaser's bonds  and  collect  the  same  as  they  fell  due. 
And  it  being  suggested  that  the  purchaser  would  pro- 
bably prefer  paying  the  whole  or  a  portion  of  the 
purchase  money  before  it  fell  due,  the  commissioners 
were  authorized  to  receive  any  such  payment,  dis- 
counting the  same  at  the  rate  of  six  jyer  centum  per 
annum  for  the  time  for  which  the  payment  was  antici- 
pated :  And  they  were  directed  after  paying  the 
expenses  of  the  sale,  to  pay  oft  the  debt  due  to  the 
college,  and  to  pay  over  the  residue  to  the  adminis- 
trator of  John  Daniel,  to  be  applied  by  him  in  pay- 
ment of  the  debts  due  from  the  estate  of  his  intestate. 

And  the  commissioners  were  further  authorized  to 
sell  that  portion  of  the  said  tract  of  land  lying  we&t 
of  Willis'  river,  either  at  public  or  private  sale,  upon 
terms  stated  in  the  decree.  And  the  death  of  the 
defendant  Christian  was  suggested. 

In  March  1852  the  commissioners  reported  that 
Leitch  the  purchaser  of  the  land  had  paid,  on  the  2d 
of  October  1851,  six  thousand  two  hundred  and  ninety- 
eight  dollars  and  thirty  cents,  paying  oft'  two  of  his 
bonds,  and  giving  him  a  credit  of  one  hundred  and 
twenty-tive  dollars  on  his  bond  last  due.  That  after 
paying  the  expenses  of  the  sale  they  had  paid  to 
William  and  Mary  college  their  debt,  amounting  to 
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five  thousand  and  sixty-nine  dollars  and  sixteen  cents;      1856. 
and  that  they  had  paid  over  the  balance  in  their  hands,    xerm!^ 

amounting  to  one  thousand  and  forty-one  dollars  and  

one  cent,  to  the  administrator  of  John  Daniel.  And  ^^18 
they  reported  that  they  had  obtained  from  the  presi-  y. 
(lent,  masters  and  professors  of  William  and  Mary  col- 
lege a  deed  releasing  the  trust  given  by  Judge  Daniel 
to  secure  the  debt,  and  that  the  bond  had  been  deliv- 
ered to  them  :  And  the  deed  and  bond  were  returned 
with  the  report. 

At  the  same  March  term  of  the  court  William 
Leitch,  the  purchaser  of  the  land  aforesaid,  presented 
his  petition  to  be  made  a  part}'  defendant  in  the  cause 
and  to  have  the  sale  of  the  land  set  aside.  Atter 
setting  out  all  the  proceedings  in  the  cause  down  to 
the  last  report  of  the  commissioners,  he  says.  Of  the 
proceedings  in  the  said  cause  he  had  no  knowledge 
until  within  a  few  days  past.  He  saw  the  advertise- 
ment made  by  the  commissioners  in  the  newspapers, 
and  spoke  of  becoming  a  bidder.  He  then  heard  it 
suggested  that  the  proceedings  had  in  the  case  were 
perhaps  not  exactly  regular,  but  the  suggestion  made 
no  impression  on  his  mind;  and  supposing  that  all 
things  had  been  rightly  done  in  the  cause,  he  attended 
the  sale  and  was  a  bidder  as  aforesaid.  Afterwards 
and  before  paying  a  ceiit  of  the  purchase  money,  he 
out  of  abundant  caution  sought  a  conversation  with 
one  of  the  commissioners,  who  was  the  lawyer  who 
had  conducted  all  the  proceedings  in  the  suit.  That 
the  said  commissioner  assured  him  that  all  things  had 
been  rightly  done,  and  that  in  that  suit  a  good  title 
would  be  made  to  him  for  the  land  he  had  purchased; 
and  he  therefore  paid  to  the  commissioners  the  sum  of 
six  thousand  two  hundred  and  ninety-eight  dollars  and 
twenty  cents. 

He  further  stated  that  he  had  been  advised  that  the 
sale  made  in  the  suit  was  absolutely  null  and  void. 
Vol.  XIII— 26 
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1856.    That  the  widow  not  being  a  creditor  of  the  estate,  had 
Term.^  no  right  to  bring  a  suit  for  the  sale  of  her  deceased 

husband's  real  estate ;  and  that  the  real  estate  of  io- 

&  ale  ^^"^  ^^^  ^^  ®^^1^  under  the  decree  of  a  Circuit  court 
V.  only  where  the  decree  is  made  in  a  suit  brought  bv 
the  guardian  of  the  infants,  and  prosecuted  according 
to  the  mode  prescribed  by  the  statute  regulating  the 
manner  in  which  the  real  estate  of  infants  may  be 
sold.  He  charged  that  his  purchase  was  made  and 
money  paid  under  decrees  that  were  void,  and  that  a 
good  title  could  not  be  made  to  him  in  the  suit;  and 
he  prayed  that  he  might  be  made  a  party  in  the  cause; 
that  he  might  be  restored  to  the  position  he  occupied 
before  his  purchase ;  that  the  money  he  had  paid 
might  be  returned  to  him,  and  that  his  bond  for  the 
balance  of  the  purchase  money  might  be  delivered  up 
to  him ;  and  that  the  court  would  make  all  other  or- 
ders and  decrees  that  might  be  necessary  to  protect  his 
just  rights  and  to  remedy  the  injury  which  had  been 
done  to  him. 

In  July  1852  Archibald  C.  Page  was  appointed  by 
the  County  court  ot  Cumberland  guardian  of  the  two 
infant  children  of  John  Daniel  deceased ;  and  in  Au- 
gust he  as  their  guardian  filed  his  bill  in  the  Circuit 
court  of  Cumberland  for  the  purpose  of  having  a  con- 
firmation of  the  sale  to  Leitch,  and  a  sale  of  the  re- 
mainder of  the  tract.  To  this  bill  the  infants,  and  the 
person  who  would  be  their  heir  if  they  died  during 
infancy,  their  mother  and  Leitch  were  parties  defen- 
dants. The  proceedings  in  the  former  suit  were  set 
out,  and  it  was  alleged  that  the  sale  of  the  land  was 
made  at  a  high  price,  and  that  it  would  be  very  inju- 
rious to  the  infants  to  set  it  aside;  and  he  prays  that 
it  may  be  sustained,  and  that  the  purchaser  may  be 
quieted  in  his  title. 

The  bill  further  set  out  the  other  property  of  the 
estate  of  John  Daniel  deceased ;    which  consisted  of 
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slaves  and  the  remainder  of  the  tract  of  land  before     1856. 
mentioned.     It  alleged  that  there  was  a  large  amount    xe^'!^ 
of  debt  yet  due,  and  that  it  was  very  much  for  the 
interest  of  the  infants  that  the  remaining  lands  should 
be  sold   and   applied  to  the  payment  of  the  debts; 
and  that  the  slaves  should  be  retained. 

The  heir  of  the  infants  and  their  guardian  ad  lltan 
answered,  concurring  in  the  opinion  that  the  confirma- 
tion of  the  sale  to  Leitch  and  the  sale  of  the  other  land 
would  be  beneficial  to  the  infants.  Leitch  answered, 
denying  that  the  proceedings  in  Mrs.  Daniel's  suit 
were  valid,  or  that  he  was  bound  to  abide  by  his  pur- 
chase when  every  other  party  was  at  perfect  liberty  to 
repudiate  it.  He  insisted  that  in  this  suit  the  land  of 
the  infants  could  only  be  passed  from  them  by  a  sale, 
and  to  such  a  sale  he  had  no  objection ;  but  he  posi- 
tively objected  to  be  bound  where  no  other  person 
concerned  was  bound.  And  he  asked  that  the  sale 
made  in  the  other  suit  might  be  declared  null  and 
void. 

The  bill  and  proceedings  in  this  suit  seem  to  have 
been  in  strict  conformity  to  the  statute  in  relation  to 
the  sale  of  infants'  lands,  if  the  application  to  confirm 
the  sale  already  made  was  proper. 

In  January  1853  another  bill  was  tiled  in  the  same 
court  by  Thomas  M.  Powers,  a  creditor  of  John  Da- 
niel, in  behalf  of  himself  and  of  all  the  other  credi- 
tors, in  which  he  sought  to  enforce  the  sale  of  the  land 
to  Leitch.  To  this  bill  Leith  set  up  the  same  objec- 
tions to  the  validity  and  confirmation  of  the  sale  as  in 
the  previous  suit  by  the  guardian,  and  in  his  petition. 

On  the  9th  of  March  1853  the  three  causes  came  on 
to  be  heard  together,  the  first  upon  the  papers  formerly 
read  and  the  petition  of  Leith,  when  the  court  held 
that  Mary  Ann  Daniel,  the  plaintiff*  in  the  first  suit, 
had  no  right  to  institute  that  suit,  and  that  neither  the 
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1856.    infant  heirs  or  any  guardian  that  might  be  appointed 

Term7  ^^^  them  were  bound  by  the  decree  rendered  therein; 

and  that  Leitch  could  not  have  obtained  a  good  title  to 

^^j|    the  land  purchased  by  him  under  that  decree.     And  as 

^  y.       he  could  not  have  obtained  a  good  title  under  that 
Leitch . 

decree,  he  was  entitled  to  ])e  discharged  from  his  pur- 

chaise,  notwithstanding  the  noW  guardians  of  the  in- 
fants, and  the  creditors  of  John  Daniel,  at  the  time  of 
the  hearing  of  the  causes,  expressed  their  willingness 
to  ratity  the  sale  as  set  forth  in  the  bills  in  the  second 
and  third  of  said  causes.  And  the  court  further  held 
that  as  the  debt  due  to  the  college  was  a  primary 
charge  upon  the  land,  and  that  debt  had  been  paid  out 
of  the  money  received  from  Leitch,  he  was  entitled  to 
be  substituted  to  the  rights  of  the  creditor,  and  to 
have  the  land  sold  to  reimburse  him  and  commis- 
sioners were  appointed  to  examine  and  report  what 
part  of  said  land  would  be  sufficient  to  discharge  said 
debt,  and  could  be  sold  with  least  inconvenience  to 
the  heirs  and  widow  of  John  Daniel;  and  whether 
the  land  could  be  sold  most  advantageously  altogether 
or  in  parcels.  And  it  was  decreed  that  Page  should 
pay  to  Leitch  the  sum  of  one  thousand  and  forty-one 
dollars  and  one  cent,  paid  to  him  under  the  former 
decree  by  the  commissioners,  with  interest  from  the 
date  of  its  receipt;  and  that  the  decree  directing  the 
commissioners*  to  collect  the  balance  remaining  unpaid 
on  Leitch's  third  bond  be  set  aside,  and  that  they 
should  return  the  bond  to  the  clerk  of  the  court. 

In  the  third  cause  the  court  decreed  accounts  of  the 
debts  due  from  the  estate  of  John  Daniel,  and  that  the 
administrator  settle  his  accounts  before  a  commissioner 
of  the  court.  And  the  same  commissioner  was  directed 
to  report  the  gross  value  of  the  whole  tract  of  land, 
and  separately  the  Value  of  the  part  lying  on  the  east 
and  west  of  Willis'  river,  as  also  the  annual  values  of 
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the  whole  and  the  separate  parts;  and  also  the  perso-    1856 
nal  assets  remaining  in  the  hands  of  the  administrator,    xermT 
and  their  value.  

The  report  of  the  commissioner  showed  that  after  ^^}g 
charging  the  administrator  with  the  sum  of  one  thou-  y.i 
sand  and  forty-one  dollars  and  one  cent,  received  as 
before  stated,  he  was  in  advance  to  the  estate  on  the 
let  of  July  1853,  four  hundred  and  forty-eight  dollars 
and  seventy-six  cents.  That  he  had  paid  debts  binding 
the  heirs,  eleven  thousand  five  hundred  and  twenty- 
four  dollars  and  forty-one  cents ;  debts  by  simple  con- 
tract, two  thousand  and  twelve  dollars  and  two  cents. 
That  the  whole  tract  of  land  was  of  the  value  of 
twelve  thousand  five  hundred  and  twelve  dollars ;  the 
land  on  the  east  side  of  Willis'  river  was  of  the  value 
of  six  thousand  two  hundred  and  forty-five  dollars,  and 
that  on  the  west  of  the  river,  of  six  thousand  five  hun- 
dred and  seventy-five  dollars  and  fifty  cents;  the  annual 
value  of  the  whole  was  four  hundred  and  fifty  dollars; 
that  on  the  east  of  the  river  was  two  hundred  and  fifty 
dollars,  and  that  on  the  west  was  one  hundred  and  fifty 
dollars ;  and  the  rents  due  from  Leitch,  five  hundred 
dollars.  The  personal  assets  in  the  hands  of  the  admi- 
nistrator consisting,  except  as  to  five  hundred  dollars, 
wholly  of  slaves,  were  valued  at  thirteen  thousand  five 
hundred  dollars ;  the  debts  still  due  binding  the  heirs 
amounted  to  fourteen  thousand  six  hundred  and  sixty- 
two  dollars  and  seventy-two  cents,  and  by  simple  con- 
tract, to  four  thousand  seven  hundred  and  ten  dollars 
and  thirty-two  cents.  There  were  other  liabilities  re- 
ported, amounting  two  thousand  one  hundred  and 
sixty-three  dollars  and  thirty-three  cents ;  thus  making 
the  whole  assets,  real  and  personal,  twenty-six  thousand 
five  hundred  and  twelve  dollars ;  and  the  whole  debts, 
twenty-one  thousand  five  hundred  and  thirty-six  dollars 
and  thirty-three  cents. 

On   the  8th   of  August   1853   the  causes  came  on 
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1856.     again   to   be   heard,   when    the   court   confirmed   the 
TermT  ^'^P^''^  to  which  there  was  no  exception ;    and  it  ap- 

pearing  that  the  payment  of  the  debts  would  exhaust 

^als^  the  whole  personal  estate  and  would  require  for  their 
y.  payment  the  sale  of  the  greater  portion  of  the  real 
estate  of  John  Daniel ;  and  the  court  being  of  opinion 
that  it  was  clearly  shown,  independent  of  the  admis- 
sions in  the  answer,  that  the  interest  of  the  infants 
would  be  promoted  and  that  the  rights  of  no  person 
would  be  violated  by  a  sale  of  the  real  estate,  and  by 
investing  the  proceeds  of  sale,  so  far  as  the  sarae 
might  not  be  required  in  aid  of  the  personalty,  for  the 
payment  of  debts,  in  the  slaves  left  by  the  said  John 
Daniel,  it  was  decreed  that  Archibald  C.  Page,  who 
was  appointed  a  commissioner  for  the  purpose,  should 
sell  the  land  lying  east  of  Willis'  river  at  public  auc- 
tion upon  a  credit  of  one  and  two  years ;  and  that  he 
should  sell  the  land  on  the  west  side  of  the  river  either 
at  public  or  private  sale  altogether  or  in  parcels,  uj>on 
the  like  credit,  &c.  From  the  decrees  of  the  9th  of 
March  and  8th  of  August  1853,  the  widow  and  infant 
children  of  John  Daniel  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

The  Attornetj  Ge7)era(  and  Patton^  for  the  appellants. 
Morson  and  Robinson,  for  the  appellee. 

MoNCURE,  J.  The  tract  of  land  called  Broomfield, 
and  not  the  personal  estate  of  John  Daniel,  was  the 
primary  fund  for  the  payment  of  the  debt  of  five 
thousand  dollars  due  to  the  president  and  masters  or 
professors  of  William  and  Mary  college,  and  secured 
by  deed  of  trust  on  the  land.  When  land  is  sold  sub- 
ject to  a  mortgage  as  a  part  of  the  consideration  money, 
the  grantee,  as  between  himself  and  the  grantor,  is 
bound  to  pay,  and  is  liable  to  an  action  on  the  part  of 
the  grantor  for  breach  of  contract  in  not  paying  the 
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debt;    byit  the  grantee   does   not  become  personally     1856. 
liable  to  the  mortgagee  without  some  promise  made    Terai!^ 

to  him :  and  even  a  promise  made  to  him,  does  not 

always  change  the  primary  liability  from  the  mort-  ^^/g 
gaged  land  to  the  personal  estate  of  the  grantee.  It  y. 
must  be  made  with  intention  to  have  that  effect.  For 
the  authorities  on  this  subject,  see  1  Leading  Cases 
in  Equity  415-440,  65  Law  Libr.  432-456.  Though 
the  land  in  question  was  conveyed  by  the  devisees  of 
Judge  Daniel  to  John  Daniel,  with  covenant  of  general 
warranty,  it  was  in  effect  conveyed  subject  to  the  in- 
cumbrance of  the  deed  of  trust;  the  debt  secured  by 
which  was  part  of  the  consideration  money.  The 
latter  undertook  with  the  former,  and  was  bound  to 
them,  to  discharge  the  incumbrance ;  but  he  had  no 
communication,  and  made  no  contract  for  that  pur- 
pose with  the  creditor. 

At  the  death  of  John  Daniel,  his  widow  the  appel- 
lant Mary  Ann  Daniel,  had  a  right  of  dower  in  the 
said  tract  of  land  subject  to  the  said  deed  of  trust ; 
in  other  words,  in  the  equity  of  redemption.  Heth  v. 
Cocke  ^  wife^  1  Rand.  344.  The  land  being  the  pri- 
mary ftind  for  the  payment  of  the  debt  secured  by  the 
deed  of  trust,  she  had  no  right  to  have  it  paid  out  of 
the  personal  estate,  even  if  that  had  not  been,  as  it 
was,  required  for  the  payment  of  his  other  debts,  to 
which  it  was  wholly  inadequate.  She  had  a  clear 
right  to  redeem  the  land  and  disengage  it  from  the 
incumbrance,  in  order  to  make  her  own  claim  benefi- 
cial or  available.  2  Story's  Eq.  Jur.  §  1023.  She  was 
entitled  to  go  into  a  court  of  equity  to  have  the  land 
sold,  the  incumbrance  discharged,  and  her  right  of 
dower  in  the  surplus  secured  to  her.  The  creditor 
was  unwilling  to  wait  longer  for  the  debt,  and  a  sale 
of  the  land  for  its  payment  was  necessary.  The 
tmstee  in  the  deed  might  have  sold  it  without  any 
decree  for  the  purpose.     He  might  have   sold  the 
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1856.     whole  tract,   as  the  deed  provided  for  a  sale  of  the 
TermT  whole ;  and  in  that  case  the  surplus  would  have  been 

subject   to  the  right^i  of  the  widow  and  heirs  to  be 

^als  adjusted  and  secured  by  the  decree  of  a  court  of 
y-  equity.  The  trustee  was  in  declining  health,  and 
probably  was  not  able  to  execute  the  trust.  He  died 
pending  the  suit,  and  shortly  after  it  was  brought. 
The  creditor  might  have  come  into  a  court  of  equity 
in  consequence  of  the  death  of  the  trustee  or  his  in- 
ability to  act,  and  had  the  land  sold,  the  debt  paid, 
and  the  surplus  disposed  of,  as  before  mentioned, 
under  a  decree  of  the  court  Or  the  widow  and  heirs 
or  any  or  either  of  them  might  have  brought  a  suit 
for  the  same  pnrpose.  It  was  not  material  by  which 
of  these  parties  the  suit  was  brought,  so  that  it  was 
brought  for  that  purpose,  and  the  necessary  parties 
were  made. 

The  suit  brought  by  the  appellant  Mary  Ann  Daniel 
was  substantially,  I  think,  a  suit  of  that  kind.  Her 
bill  set  forth  all  the  necessary  facts,  and  made  all  pro- 
per parties.  She  expressed  her  fears,  from  information 
received,  that  the  president  and  masters  or  professors 
of  William  and  Mary  College  were  unwilling  longer 
to  continue  the  loan,  which  under  the  deed  they  had 
a  right  to  recall  at  their  pleasure.  And  she  prayed, 
in  effect,  that  if  they  were  unwilling  to  do  so,  the 
land  should  be  sold  with  a  clear  title  to  the  purchaser, 
and  out  of  the  proceeds  of  sale,  after  paying  the  ex- 
penses thereof,  the  debt  of  five  thousand  dollars  with 
any  interest  which  might  be  then  due  thereon  should 
be  paid,  and  that  the  surplus  should  be  invested  in 
the  purchaise  of  such  of  the  slaves  of  her  husband 
(some  of  whom  were  represented  as  of  peculiar  value) 
as  would  likely  be  most  profitable  to  her  and  her  chil- 
dren, to  be  held  by  them  subject  to  the  laws  of  descent 
which  are  applicable  to  real  estate.  If  this  had  been 
the  whole  frame  of  the  bill,  there  could  have  been  no 
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objection  to  it  in  form  or  substance.     I  see  no  impro-     1856. 
priety  in  the  prayer  that  the  residue  of  the  proceeds    xemT 

of  sale  of  the  land  after  paying  off  the  incumbrance  ; — 

should  be  invested  in  the  purchase  of  slaves  to  be  held  ^^ 
as  real  estate.  Though  the  court  could  not  have  con-  y. 
verted  land  into  slaves  in  such  a  suit  merely  because 
the  interest  of  the  widow  and  heirs  required  it ,'  yet 
having  properly  converted  the  land  into  money  for  the 
purpose  of  discharging  the  incumbrance,  it  might 
properly  invest  the  surplus  in  any  subject  which  the 
interest  of  the  widow  and  heirs  might  require,  pro- 
vided the  subject  retained  the  character  of  realty.  At 
all  events,  it  could  not  be  contended  that  a  prayer  for 
such  an  investment  would  invalidate  the  sale  of  the 
land. 

But  the  bill  prays  for  other  and  alternative  relief, 
which  it  is  supposed  rendered  the  sale  null  and  void. 
It  prays  for  a  sale  of  the  land  subject  to  the  incum- 
brance, if  the  president  and  masters  or  professors  of 
William  and  Mary  college  and  the  executor  of  Judge 
Daniel  were  willing  to  continue  the  loan.  There 
would  seem  to  be  little  substantial  difference  between 
a  sale  of  the  land  and  payment  of  the  debt  out  of  the 
proceeds,  and  a  sale  of  the  land  subject  to  the  pay- 
ment of  the  debt.  In  either  case  the  amount  of  the 
debt  would,  in  effect,  be  a  part  of  the  price  of  the 
land.  In  the  one  case,  it  would  be  paid  immediately ; 
in  the  other,  it  would  be  assumed  by  the  purchaser 
and  paid  by  him  afterwards.  The  chief  difference 
would  seem  to  consist  in  the  accommodation  which 
the  latter  mode  would  afford  to  the  purchases,  and  the 
enhancement  of  the  sale  which  it  would  probably  oc- 
casion. In  either  mode,  the  widow  and  heirs  would 
realize  the  value  of  the  equity  of  redemption,  to  be 
disposed  of  for  their  benefit  and  according  to  their 
respective  rights.  But  let  it  be  conceded  that  in  this 
Vol.  XIII— 27 
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1856.    suit  there  could  properly  have  been   no  sale  of  the 
Term^^  land  subject  to  the  incumbrance ;  and  that  the  prayer 

for  such  a  sale  was  an  improper  prayer.     Would  its 

^&\!!  i»8<^»*tion  in  the  bill  affect  the  sale  ?  I  think  not.  At 
V.  most  it  would  be  mere  surplusage,  there  being  enough 
in  the  bill  to  sustain  the  propriety  of  the  decree  which 
was  made.  The  president  and  masters  or  professors  of 
William  and  Mary  college  and  the  executor  of  Judge 
Daniel  were  unwilling  to  continue  the  loan.  This 
rendered  the  prayer  for  a  sale  of  the  land  subject  to 
the  incumbrance  ineffectual;  and  made  it  necessary  to 
proceed  on  the  alternative  prayer  for  a  sale  of  the  laud 
and  payment  of  the  incumbrance  out  of  the  proceeds. 
The  decree  was  such  a  one  as  might  well  have  been 
made  if  the  bill  had  been  properly  framed,  and  had 
contained  no  superfluous  allegation  or  prayer.  And 
the  sale  was  made  according  to  the  decree.  It  is  the 
business  of  a  purchaser  at  a  judicial  sale  to  see  that  all 
the  persons  who  are  necessary  to  convey  the  title  are 
before  the  court,  and  that  the  sale  is  made  according 
to  the  decree.  But  he  "  will  not  be  aftected  by  error 
in  thd  decree,  such  as  not  giving  an  infant  a  day  to 
show  cause,  in  cases  in  which  a  day  ought  to  be  giveu: 
or  decreeing  a  sale  of  lands  to  satisfy  judgment  debts 
without  an  account  of  personal  estate."  2  Daniers. 
Ch.  Pr.  1456;  Behnett  v.  Hainill,  2  Sch.  &  Lef.  566; 
Lloyd  V.  Johnes^  9  Ves.  R.  37.  A  fortiori  he  will  not 
be  affected  by  any  imperfection  in  the  frame  of  the 
bill,  if  it  contain  suflicient  matter  to  show  the  pro- 
priety of  the  decree.  No  more  of  the  estate  was  sold 
in  this  case  than  was  proper  tor  the  purpose  of  paying 
oflt  the  incumbrance:  And  that  portion  of  it  was  sold 
which  the  convenience  of  the  owners  required.  This 
is  shown  by  the  fact,  that  after  the  sale  was  set  aside 
the  Circuit  court  decreed  a  resale  of  the  very  same 
portion  for  the  purpose  of  refunding  to  the  purchaser 
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the  amount  of  the  incumbrance  which  had  been  dis-     1856. 
charged  out  of  the  purchase  money  paid  by  him.     But   xerm!^ 

if  more  of  the  estate  liad  been  sold  than  was  necessary  '• — 

to  discharge  the  incumbrance,  the  purchaser  could  ^"jg^* 
make  no  objection  to  it,  "the  decree  being  a  suiBcient  ^  v. 
security  to  him,  as  it  cannot  appear  but  that  it  was 
right  to  sell  the  whole."  1  Sugd.  on  Vend.  68.  (In 
fact,  the  deed  of  trust  in  this  case  provided  for  a  sale 
of  the  whole.)  Nor  is  he  answerable  for  any  disposi- 
tion which  the  court  may  make  of  the  purchase  money. 
Broiot  V.  Wallace^  4  Gill  &  John.  479.  Nor  for  any 
error  which  the  court  may  afterwards  commit  in  de- 
creeing a  sale  of  the  residue  of  the  land.  According 
to  these  views  there  ^as  no  defect  in  the  title  of  the 
purchaser  under  the  decree  in  this  case. 

But  if  there  had  been  such  defect  I  am  of  opinion 
that  it  was  not  incurable ;  and  that  it  might  and  ought 
to  have  been  cured  by  a  decree  of  confirmation  in  one 
or  both  of  the  other  suits  which  were  brought  for  that 
purpose.  The  highest  bidder  at  a  judicial  sale  is  not 
considered  as  the  purchaser  until  the  report  of  sale  is 
confirmed.  Until  then,  according  to  the  English  prac- 
tice, he  has  no  right  to  resell  at  a  profit,  except  for 
the  benefit  of  the  owner  of  the  estate.  He  is  not 
liable  to  any  loss  by  fire  or  otherwise,  which  may 
happen  to  the  estiite.  Nor  is  he  entitled  to  the  benefit 
of  any  material  appreciation  of  the  estate  by  the 
accidental  falling  in  of  lives  or  by  other  means. 
Heywood  v.  Covir^gton's  heirs^  4  Leigh  373 ;  Taylor  v. 
Cooper^  10  Leigh  317.  As  the  chief  aim  of  the  court 
is  to  obtain  as  great  a  price  for  the  estate  as  possible, 
it  is  in  the  habit,  under  certain  regulations,  of  opening 
the  biddings.  I  Sugd.  on  Vend.  84.  It  is  unnecessary 
to  enquire  how  far  the  English  practice  in  these  re- 
spects has  been  departed  from  in  Virginia.  Our  courts 
certainly  exercise  a  large  discretion  in  refusing  to  con- 
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1856.    firm  a  report  of  sale,  and  in  ordering  a  resale  of  pro- 

Term.^  perty  sold  under  a  decree.     They  will  not  confirm  a 

report  of  sale  and  compel  a  purchaser  to  complete  his 

^afs^   purchase  when  there  is  any  defect  of  title  of  which 

V.       he  had  no  knowledge  when  the  sale  was  made,    ^or 
Leitch        .  . 

will  they  confirm  it  when  the  directions  of  the  decree 

in  regard  to  the  sale  have  not  been  pursued,  if  either 
party  object  to  such  confirmation.  Accordingly,  in 
Tcdley  ^c,  v.  Starke's  admW,  6  Gratt.  339,  in  which 
the  land  was  not  sold  on  the  premises  as  directed  by 
the  decree,  and  the  confirmation  of  the  report  was 
opposed  by  two  of  the  purchasers  on  that  ground; 
this  court,  for  that  and  other  reasons,  reversed  the 
decree  of  confirmation ;  saying  that  inasmuch  as  the 
purchasers  could  not  have  enforced  their  contracts,  if 
resisted  by  the  parties  in  the  cause,  they  ought  not  to 
be  compelled  to  perfect  them.  If  therefore  there  was 
any  defect  in  the  title  which  the  purchaser  could 
acquire  under  the  decree  in  this  case,  the  court  on  his 
motion  would  have  refused  to  confirm  the  report  of 
sale,  and  discharged  him  from  his  purchase. 

But  after  confirmation  of  a  report  of  sale,  without 
any  objection  on  the  part  of  the  purchaser,  his  rights 
antl  obligations  are  very  diflferent.  His  inchoate  con- 
tract is  then  perfected,  and  the  court  has  a  rifi:ht  to 
compel  him  to  complete  his  purchase.  He  has  still  a 
right,  according  to  the  English  practice,  to  have  an 
order  to  enquire  whether  a  good  title  can  be  made  to 
him.  But  he  may  waive  that  enquiry  ;  and  if  he  pay 
the  purchase  money  and  enter  into  possession  of  the 
property,  he  will  generally  be  considered  as  having 
waived  the  enquiry  and  accepted  the  title.  1  Sugd.  on 
Vend.  73.  In  Virginia  it  would  seem  that  the  proper 
time  for  making  objections  to  the  title,  and  for  having 
an  enquiry,  if  one  is  desired,  is  before  the  confirmation 
of  the  report.     Threlkelds^v.  Campbell,  2  Gratt.  198; 
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Youtiff's  adm'r  v.  Mc Clung,  9  Gratt.  336.     There  are     1856. 
certainly  some  defects  to  which  objection  may  be  made    xermT 

by  a  purchaser  even  after  confirmation,  here  as  well  as  

in  England:  such,  for  example,  as  a  defect  arising  ^^Is 
fit)m  a  want  of  jurisdiction,  or  want  of  parties,  which  y. 
would  prevent  a  purchaser  from  getting  the  title  in- 
tended to  be  sold  and  conveyed  to  him.  But  there  is 
this  difference  between  such  an  objection  made  before 
and  after  confirmation ;  that  in  the  former  case,  if  the 
objection  be  well  founded,  the  purchaser  will  be  dis- 
charged peremptorily;  whereas,  in  the  latter,  he  will 
be  discharged  only  if  the  defect  be  incurable,  or  be 
not  cured  in  a  reasonable  time.  A  complete  contract 
having,  in  the  latter  case,  been  made  between  the 
court  and  the  purchaser,  the  court  has  the  same  right 
which  an^' other  vendor  has  to  cure  defects*  and  perfect 
the  title,  provided  it  be  done  in  a  reasonable  time,  so 
as  to  occasion  no  injury  to  the  purchaser.  On  a  refer- 
ence as  to  title  in  a  suit  for  specific  performance  the 
enquiry  generally  is.  Whether  the  vendor  can,  not 
whether  he  could  make  a  title  at  the  time  of  entering 
into  the  agreement?^  If  a  good  title  can  be  shown  at 
any  time  before  the  master's  report,  and  even  after  the 
report,  if  the  vendor  can  satisfy  the  court  that  he  can 
make  a  good  title  by  clearing  up  the  objections  re- 
ported by  the  master,  the  court  will  generally  make  a 
decree  in  his  favor.  See  2  Daniel's  Ch.  Pr.  1195,  and 
notes;  Seton  v.  Sl^de,  3  Leading  Cases  in  Equity  392, 
72  Law  Libr.  14.  "Where  (says  Lord  Eldon)  the 
master's  report  is  that  the  vendor  getting  in  a  term  or 
getting  administration,  &c.  will  have  a  title,  the  court 
will  put  him  under  terms  to  procure  that  speedily." 
Coffin  V.  Cooj>er,  14  Ves.  R.  205.  In  which  case  it  was 
held  that  the  purchaser  could  not  insist  on  being  dis- 
charged from  the  contract,  the  vendor  having  pro- 
cured a  good  title  by  means  of  an  act  of  parliament, 
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1856.    although  upwards  of  a  month  after  the  master's  re- 
T^rm^^  port.     It  is  true  that  in  a  case  where  there  was  error 

in  the   decree  under  which  the  estate  was  sold  the 

^als  P^'*cb^^^  was  discharged,  upon  motion,  from  his  pur- 
7.  chase,  although  the  parties  were  proceeding  to  rectify 
it:  Lord  Eldon,  who  decided  the  case,  saying  that  he 
would  not  extend  the  rule  which  the  court  had 
adopted,  of  compelling  a  purchaser  to  take  the  estate 
when  a  title  is  not  made  till  after  the  contract,  to 
any  case  to  which  it  had  not  already  been  applied. 
Lechmere  v.  Brasier,  2  Jac.  &  Walk.  287.  I  have  no 
doubt  of  the  correctness  of  the  decision  of  that  ease, 
in  which  it  seems  a  good  title  could  not  have  been 
made  until  an  infant  heir  became  of  age.  But  I  can- 
not see  why  the  same  rule  which  applies  to  ordinary 
cases,  should  not  apply  to  a  judicial  sale  in  this  re- 
spect. The  court  considers  itself  to  have  greater 
power  over  the  contract  of  sale  when  it  is  made  under 
a  decree,  than  when  it  is  made  between  party  and 
party.  2  Daniel's  Ch.  Pr.  1465.  And  it  may  there- 
fore exercise  at  least  as  much  discretion  in  affording 
parties  an  opportunity  of  perfecting  the  title  in  the 
former  as  in  the  latter  case.  In'  the  subsequent  case 
of  Chamberlain  v.  Lee,  10  Sim.  K.  444,  16  Eng.  Ch. 
R.  445,  the  case  of  Lechmere  v.  Brazier  was  not  con- 
sidered as  making  a  judicial  sale  an  exception  to  the 
general  rule ;  but  it  being  discovered  after  the  sale  of 
an  estate  under  a  decree,  and  after  the  confirmation  of 
the  report  of  sale,  that  a  small  portion  of  the  estate 
was  the  property  of  another  person,  the  court  would 
not  discharge  the  purchaser  from  his  contract,  without 
giving  the  vendor  an  opportunity  of  acquiring  a  title 
to  that  portion.  In  the  case  of  Cralie  v.  Meeniy 
8  Gratt.  496,  laud  in  which  infants  were  interested 
was  sold  under  a  decree  prematurely  made,  and  the 
report  of  sale  was  confirmed :  it  was  held  that  although 
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it  was  competent  for  the  court,  the  proceedings  being     1866. 
interlocutory,  to  set  thera  aside  in  the  further  progress    xem7 

of  the  cause,  upon  its  appearing  that  they  were  pre- 

judicial  to  the  interests  of  the  infants ;  yet,  on  the  ^^^Is! 
other  hand,  it  appearing  to  be^  beneficial  to  them,  there  v. 
could  be  no  good  reason  for  disturbing  them  in  behalf 
of  any  other  party.  This  court  was  of  opinion  that 
the  sale  should  be  established  or  set  aside,  according 
as  the  Circuit  court  should  consider  it  to  be  advan- 
tageous to  the  infant  heirs.  I  can  see  little  or  no  dif- 
ference, in  principle,  between  that  case  and  this. 
There,  as  here,  infants  were  interested  in  the  land 
decreed  to  be. sold,  and  the  report  of  sale  was  con- 
firmed before  any  objection  was  made  by  the  purchaser. 
There,  as  here,  the  purchaser  contended  that  he  was 
not  bound  because  the  infants  were  not  bound.  But 
the  court  in  that  case  held,  as  I  think  it  ought  in  this, 
that  as  the  ground  of  objection  to  the  title  might  be 
removed  by  a  further  decree  of  the  court,  the  sale 
should  be  established  and  the  purchaser  compelled  to 
complete  his  purchase  if  the  interest  of  the  infants  re- 
quired it. 

Whatever  defect  or  irregularity  there  may  have  been 
in  the  proceedings  in  this  case,  it  is  not  pretended  that 
there  was  any  traud  or  unfairness  on  the  part  of  those 
by  whom  or  for  whose  benefit  they  were  conducted. 
They  baaajide  believed  that  the  proceedings  were  all 
right  and  legal,  and  that  a  good  title  could  and  would 
be  conveyed  to  the  purchaser.  This  gives  them  a 
strong  claim  on  the  consideration  of  the  court  in  the 
exercise  of  its  discretion  to  compel  the  purchaser  to 
complete  his  purchase.  On  the  other  hand,  the  pur- 
chaser, while  it  cannot  be  said  that  he  has  been  guilty 
of  any  bad  faith  or  unfairness,  has  certainly  no  just 
claim  on  the  court  to  interpose  in  his  favor  and  dis- 
charge him  from  his  purchase.     He  did  not  file  his 
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petition  until  after  the  sale  had  been  confirmed,  the 
possession  of  the  land  delivered  to  hira,  the  greater 
part  of  the  purchase  money  paid  by  him,  the  amount 
so  paid  applied  to  the  discharge  of  the  incumbrance, 
and  otherwise  according  to  the  direction  of  the  court, 
and  the  land  released  from  the  hen  of  the  deed  of 
trust;  nor  until  nine  months  after  the  sale.  The  ex- 
cuse assigned  in  his  petition  for  not  tiling  it  sooner, 
was  that  he  had  no  knowledge  of  the  proceedings  io 
the  cause  until  within  a  few  days  past.  Though  he 
admits  that  when  he  saw  the  advertisement  of  the 
sale  in  the  newspapers  and  spoke  of  becoming  a  bid- 
der, he  heard  it  suggested  that  the  proceedings  had  in 
the  case  were  perhaps  not  exactly  regular,  but  saya 
the  suggestion  made  no  impression  on  his  mind,  and 
supposing  that  all  things  had  been  rightly  done  in  the 
cause,  he  attended  the  sale  and  l>ecanie  a  bidder. 
Notwithstanding  the  admonition  he  had  thus  early  re- 
ceived, he  took  no  step,  either  before  or  after  the  sale, 
until  a  few  days  before  the  filing  of  his  petition,  to  in- 
form himself  of  the  correctness  of  the  proceedings,  or 
to  obtain  the  advice  of  counsel  in  regard  to  the  title; 
but  chose  to  rely  on  a  conversation,  which  he  says  he 
sought  and  had  before  he  paid  one  cent  of  the  money, 
with  one  of  the  commissioners,  who  was  the  lawyer 
that  conducted  all  the  proceedings ;  and  who,  he  says, 
in  that  conversation  assured  him  that  all  things,  had 
been  rightly  done  in  the  suit,  and  that  a  good  title 
would  therein  be  made  to  him.  This  assurance  beinsj 
fairly  given,  it  is  not  perceived  in  w^hat  manner  it  can 
help  the  purchaser.  Under  these  circumstances,  he 
had  no  riijht  to  demand  an  absolute  diseharffe  from  his 
purchase,  even  if  the  title  was  defective;  but  the  ut- 
most extent  of  the  relief  to  which  he  was  entitled  was 
to  be  discharged  if  the  defect  could  not,  or  in  a  rea- 
sonable time  should  not,  be  cured.     The  defect,  if  any, 
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was  curable ;  and  in  a  reasonable  time  could  have  been     1856. 
cured,  by  a  decree  in  one  or  both  of  the  suits  brought    xerm.^ 

for  that  purpose,  as  soon  as  convenient  after  the  peti 

tion  was  filed.  There  was  no  unnecessary  delay  in  the  ^^18 
prosecution  of  those  suits,  which  was  not  occasioned  y- 
by  the  petitioner  himself.  He  was  the  only  reluctant 
party ;  against  him  alone  the  suits  had  to  be  regularly 
matured.  All  the  other  parties  were  anxious  to  con- 
firm the  sale.  And  at  the  first  term  after  a  guardian 
was  appointed  to  the  infants,  his  suit  might  have  been 
matured,  and  a  decree  of  confirmation  made  therein. 
Even  as  it  was,  both  suits  were  soon  matured  for  a 
decree,  and  on  the  9th  of  March  1853  all  three  of  the 
causes  came  on  to  be  heard  together,  when  the  pur- 
chaser was  discharged  from  his  purchase.  Instead  of 
that,  the  court  should  have  confirmed  the  sale,  and 
held  him  to  his  purchase.  For  it  then  clearly  ap- 
peared from  the  proceedings  in  each  and  all  of  the 
suits,  that  the  interest  of  all  parties  concerned  re- 
quired a  confirmation  of  the  sale,  except  perhaps  the 
purchaser,  who  certiiinly  had  no  right  to  complain  of 
it.  In  a  suit  brought  by  a  guardian  for  the  sale  of  the 
real  estate  of  his  ward,  under  chap.  128  of  the  Code, 
p.  535,  the  court  may  confirm  a  sale  already  made,  if 
the  interest  of  the  ward  require  it.  Garland  v.  Loving^ 
1  Rand.  396.  In  that  case  it  was  held  to  be  compe- 
tent for  the  court  to  confirm  a  sale  already  made,  pro- 
vided the  purchaser  was  willing  to  abide  thereby. 
And  it  was  argued  by  the  counsel  for  the  appellee  in 
this  case,  that  the  court  cannot  confirm  such  a  sale 
without  the  consent  of  the  purchaser.  Even  if  such 
consent  be  necessary  in  ordinarj^  cases,  (as  to  which  I 
express  no  opinion,)  it  certainly  cannot  be  in  this  case. 
All  that  the  purchaser  here  can  require  is  a  good  title ; 
and  he  cannot  prevent  the  court  from  giving  it  to  him 
by  withholding  his  consent  to  a  decree  of  confirma- 
Vol.  XIII— 28 
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1856.    tion.     See  also  Hughes  ^  wife  v.  Johnston^  12  Gratt 
January   .,70 
Term.     *'^* 

I  am  therefore  of  opinion,  that  so  much  of  the  de- 
crees appealed  from  as  discharged  the  appellee  from 
his  purchase,  and  directed  the  purchase  money  paid 
by  him,  or  any  part  of  it,  to  be  refunded,  and  the  land 
purchased  by  him  to  be  resold,  is  erroneous,  and  oujsjht 
to  be  reversed ;  that  the  sale  made  to  him  ought  to  be 
established  and  confirmed,  and  he  compelled  to  com- 
plete his  purchase ;  and  that  the  cause  should  be  re- 
manded, to  be  further  proceeded  in  according  to  the 
principles  before  expressed. 

Lee  and  Samuels,  Js.  concurred  in  the  opinion  ot 
moncure,  j. 

Decree  reversed. 
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Hepburn  <f  ah,  v.  Dundas  ^  ah,  1856. 

January 


(Absent  Allen,  P.) 
March?. 

1.  A  deed  of  emancipation  sets  the  slave  free  upon  the  payment 

of  a  certain  sum,  and  the  interest  thereon,  and  provides  that 
a  receipt  in  full  for  the  payment  shall  be  taken  as  complete 
testimony  of  such  discharge.  The  payment  of  the  money 
may  be  inferred  from  circumstances ;  and  it  is  not  essential 
to  produce  the  receipt. 

2.  There  are  three  negroes,  children  of  the  same  mother,  born 

slaves,  and  the  mother  and  children  are  afterwards  emanci- 
pated. One  of  the  three  dies,  having  acquired  real  estate, 
intestate  and  without  children.  The  mother  is  dead.  The 
other  two  take  the  estate  as  heirs  of  the  deceased  sister. 

3.  Prior  to  the  act,  Code,  ch.  177, 1  14,  p.  673..  interest  could  not  be 

allowed  by  a  jury  in  an  ejectment  upon  the  profits;  and  the 
jury  having  alloA'ed  such  interest  it  is  mere  surplusage,  and 
the  judgment  will  be  for  the  principal  sum  and  interest  from 
the  date  of  the  verdict.* 

This  was  an  action  of  ejectment  in  the  Circuit  court 
of  Alexandria  county,  instituted  in  April  1848,  by  the 
lessee  of  Moses  Hepburn  and  Arthus  Waring  and  Ju- 
lianna  his  wife,  persons  of  color,  against  James  H. 
Dundas  and  others,  claiming  as  heirs  at  law  of  Wil- 
liam Hepburn  deceased,  to  recover  a  tenement  in  the 
city  of  Alexandria.     The  plaintiffs  Moses  and  Julianna 

*Ck)de,  ch.  177,  §  14,  p.  673.  "The  jury  in  any  action  founded 
on  contract,  may  allow  interest  on  the  principal  due,  or  Uny  part 
thereof,  and  fix  the  period  at  which  such  interest  shall  commence. 
And  in  any  action  for  a  cause  arising  hereafter,  whether  from  con- 
tract or  from  tort,  the  jury  may  allow  interest  on  the  sum  found 
by  the  verdict,  or  any  part  thereof,  and  fix  the  period  at  which 
the  said  interest  shall  commence.  If  a  verdict  be  rendered  here- 
after which  does  not  allow  interest,  the  sum  thereby  found  shall 
bear  interest  from  its  date,  whether  the  cause  of  action  arose 
heretofore,  or  shall  arise  hereafter,  and  judgment  shall  be  entered 
accordingly." 


Term. 
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1856.     claimed  as  the  brother  and  sister  of  Letty,  a  woman  of 
Term.^  color,  and  as  such  her  heirs  at  law,  to  whom  the  pro- 

perty  was  devised  by   William  Hepburn.     The  facts 

l^als!^"  are  stated   by  Judge  Samuels  in  his  opinion.    The 

V.       defendants  demurred  to  the  evidence ;  and  the  court 

&al8.    below   rendered   a  judgment  upon  Jthe  demurrer  in 

favor  of  the  defendants.     And  thereupon  the  plaintiffs 

applied   to   this   court    for   a  mpei^sedeas^  which   was 

allowed. 


The  case  was  elaborately  argued  by  WeUford  and 
Morson,  for  the  appellants,  and  H,  Wwter  Davis,  for 
the  appellees. 

Samuels,  J.  This  is  an  action  of  ejectment,  brought 
before  the  Code  of  1849  was  enacted.  It  is  therefore 
incumbent  on  the  plaintiff  to  sustain  his  action  by 
proving  a  right  of  entry  in  his  lessors  at  the  time  the 
action  was  brought.  The  only  evidence  offered  on  the 
trial  was  that  of  the  plaintiff;  and  to  this  the  defen- 
dant demurred.  We  must,  therefore,  regard  as  ikct 
every  thing  which  was  directly  proved  by  the  testi- 
mony, or  which  the  jury  might  have  fairly  inferred 
from  it. 

It  must,  therefore,  be  taken  as  true,  that  the  pro- 
perty sued  for  by  the  plaintiff  and  that  held  by  the 
defendants  is  the  same  property.  That  William  Hep- 
burn had  title  in  fee  to  the  .premises,  and  that  he  held 
possession,  claiming  such  title  from  the  year  1796,  at 
least,  until  his  death  in  the  year  1817.  That  by  his 
will  he  devised  the  same  to  Letty,  sometimes  called 
Letitia  Hepburn,  a  woman  of  color,  and  a  bastard. 
That  Letty,  by  her  guardian,  or  by  her  husband,  had 
possession  of  the  property  from  Hepburn's  death  until 
her  own  death  in  1823  or  1824,  after  having  had  living 
issue,  which  died  in  her  lifetime.  That  Letty's  mo- 
ther being  dead,  Moses  and  Julianna,  lessors  of  the 
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plaiiitift",  are  the  bastard  brother  and  sister  of  Letty,     1856. 
and  the  only  surviving  issue  of  Letty's  mother.     That    Term7 

Grymes,  the  husband  of  Letty,  held  the  property  as  

tenant  by  the  curtesy  until  his  death  in  1834.  The  ^^a^^^''^ 
question  of  capacity  in  Letty,  Moses  and  Julianna  re-  v. 
spectively,  to  take  or  transmit  the  inheritance,  turns  &  als. 
upon  the  same  facts.  It  appears  that  they  were  the 
children  of  Esther,  a  slave,  the  property  of  William 
Hepburn,  and  were  thus  born  slaves.  That  Hepburn, 
on  the  Ist  of  February  1816,  conveyed  Esther  and  her 
said  children  to  Hannah  Jackson,  a  woman  of  color, 
the  sister  of  Esther;  (a  question  is  made,  to  be  con- 
sidered hereafter,  whether  Hannah  Jackson  had  capa- 
city to  acquire  'title  to  these  slaves,  or  to  emancipate 
them.)  That  Hannah  Jackson  executed  a  deed  of 
emancipation,  dated  February  12,  1816,  in  due  form 
of  law,  whereby  she  set  free  Esther  and  her  children, 
if  she  had  capacity  in  law  to  acquire  and  manumit 
slaves.  In  regard  to  this  question  of  capacity,  it  ap- 
pears that  Hannah  Jackson  had  been  the  slave  of  one 
John  Harper.  That  Harper,  on  the  23d  of  October 
1810,  in  consideration  of  one  hundred  and  ninety-six 
dollars,  sold  and  by  deed  conveyed  Hannah  to  one 
William  Goddard  for  the  term  of  ten  years,  and  no 
more;  and  at  the  end  of  that  time,  set  her  free;  and 
also  set  free  any  child  or  children  of  Hannah,  born 
during  her  servitude.  ^This  deed  was  executed  in 
form  to  operate  as  a  deed  of  prospective  emancipa- 
tion. Oa  the  24th  of  October  1810,  Goddard  exe- 
cuted a  deed  of  emancipation,  setting  Hannah  free 
whenever  paj^ment  of  the  said  sum  of  one  hundred 
and  ninety-six  dollars,  and  the  interest  thereon,  should 
be  made;  and  providing  that  the  receipt  in  full  for  the 
payment  should  be  taken  and  admitted  as  complete 
testimony  of  such  discharge.  These  deeds  were  duly 
recorded  December  2d,  1811.  It  is  shown  by  the  evi- 
dence that  Hannah  Jackson  acted  as  a  free  woman  in 
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1856.    buying  and  holding   property.     The  evidence  is  not 

TermT  ^^^^^  ^  to  the  precise  time  at  which  she  began  so  to 
act;  but  from  the  fact  that  the  deeds  of  emancipation 

l^ais"^  from  Harper  and  Goddard  respectively,  were  withheld 
V.       from  the  record  from  October  1810  to  December  1811, 

Aals.  and  then  recorded,  and  that  Hepburn,  on  the  Ist  Feb- 
ruary 1816,  sold  Esther  and  her  children  to  Hannah, 
and  that  no  question  has  been  made  by  those  interested 
to  make  one  about  the  status  of  Hannah  or  of  Esther 
and  her  children,  it  niay  be  inferred  that  every  thing 
was  rightly  done  in  regard  to  them  on  the  1st  Febru- 
ary 1816.  There  is  no  force,  I  conceive,  in  the  objec- 
tion that  the  payment  of  the  hundred  and  ninety-six 
dollars  and  its  interest  could  be  proved  only  by  God- 
dard's  receipt.  The  deeds  of  emancipation  and  regis- 
try thereof,  and  the  fact  of  payment^  completed  the 
manumission ;  and  the  payment  is  suflBlciently  shown 
by  the  circumstances  above  stated,  which  occurred 
soon  after  the  date  of  Goddard's  deed.  The  provision 
in  regard  to  the  receipt  was  intended  for  the  benefit  of 
the  freed  woman ;  to  give  it  a  weight  and  force  beyond 
that  usually  given  to  a  mere  receipt;  to  make  it  com- 
plete testimony.  I  am  of  opinion  that  Hannah  Jack- 
son was  a  free  woman  on  the  1st  of  February  1816; 
that  Hepburn's  conveyance  of  that  date  passed  to  her 
his  title  to  Esther  and  her  children;  and  that  her  deed 
of  the  12th  February  1816  was  effectual  to  emancipate 
them. 

Holding  then  that  Letty  had  capacity  to  take  and 
transmit  the  inheritance  by  descent,  that  Moses  and 
Julianna  were  of  capacity  to  take  the  inheritance  if 
the  law  cast  it  upon  them,  the  bastard  brother  and 
sister  of  Letty,  the  question  is  presented  whether  the 
law  of  descents  did  so  cast  the  inheritance  ? 

If  the  estate  in  controversy  had  been  within  the 
jurisdiction  of  Virginia,  and  subject  to  her  laws  at  the 
time   of  Letty's   death,   there   would    have   been  no 
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reason  to  doubt  the  right  of  Moses  and  Julianna,  the     1856. 
bastard  brother  and  sister,  to  succeed  to  her  estate.    xeraiT 

The  statute  of  October  1785,  12  Hen.  Stat.  p.  138,  ^ 

prescribes  the  course  for  descents  of  real  estate.     Sec-  ^^^S^ 
tion  16  enacts  that  "bastards  also  shall  be   capable       v. 
of  inheriting  or  transmitting  inheritance  on  the  part    &  ^Is. 
of  their  mother  in  like  manner  as  if  they  had  been 
lawfully  begotten  of  such  mother."     The  statute  of 
October    1785    has    been    repeatedly    re-enacted    in 
Virginia  with  some  modifications ;  the  clause  above 
cited,  however,  has  always  been   re-enacted   without 
change,  and  is  now  the  law  of  Virginia.     I  Rev.  Code 
of  1819,  p.  357,  §18;  p.  523,  §5.      This  court  long 
since  decided  under  this  statute,  that  bastards  might 
transmit  inheritance   collaterally  on  the  part  of  the 
mother.     Garland  v.   Harrison^  8   Leigh   368.     This 
construction  of  the  statute  may  now  be  regarded  as 
the  settled  law  of  Virginia.     It  is  said,  however,  and 
said  truly,  that  at  the  time  of  Letty's  death  this  pro- 
perty was  beyond  the  jurisdiction  of  the  state  of  Vir- 
ginia, and  that  the  law  of  that  part  of  the  district  of 
Columbia  in  which  it  lay  regulated  the  descent.     Con- 
ceding this,  it  becomes  necessary  to   ascertain   what 
was  the  law  in  that  locality.      The   congress   of  the 
United  States  was  the  legislature  for  the  district  of 
Columbia,  having  authority  and  charged  with  the  duty 
to  provide  laws  therein.     It  was  accordingly  enacted 
by  the  statute  February  27,  1801,  2  Statutes  at  Large, 
p.  — ,  §  1,  '*  that  the  laws  of  the  state  of  Virginia,  as 
they  now  exist,  shall  be  and  continue  in  force  in  that 
part  of  the  district  of  Columbia  which  was  ceded  by 
the  said  state  to  the  United   States,  and   by  them 
accepted  for  the  permanent  seat  of  government,"  &c. 
The  statute  of   October  1785,  as  modified    and   re- 
enacted  by  the  act  of  December  8,  1792,  thus  became 
the  law  of  that  part  of  the  district  of  Columbia  which 
is  now  the  county  of  Alexandria,  and  which  includes 
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1856.    the  propertA'  in  controversy.     Section  18  of  the  act  of 
^T^m'^  1792  is  the  same  as  section  16  of  the  act  of  1785  in  re- 

r-  gard  to  descents  to  or  th>m  bastards.     Thus  it  is  shown 

^&^ab™  ^^^   ^^^   ^^   ^^  Garhnd  v.  Harrison,   above   cited, 
V.       should  rule  this  case,  unless  something  is  made  to  ap- 
Aals.     P^^r  reijninng  a  ditterent  ruimg. 

It  is  said  that  the  Supreme  court,  in  Sttvenson's 
heirs  v.  S*jf^a'<tn(^  5  Wheat.  R.  207,  placed  a  different 
construction  upi^n  this  clause  of  the  statute  of  de- 
scents, holding  that  it  prescribed  transmission  of  in- 
heritance lineally  but  not  collaterally  on  the  part  of 
the  mother  ot  a  bastard :  that  the  Supreme  court  at 
the  time  of  this  descent  cast  was  the  court  of  the 
highest  authority  having  jurisdiction  over  the  locality 
in  which  the  proi»erty  was:  and  that  the  decisions  of 
that  court  must  have  the  same  conclusive  effect  in 
settling  the  law  within  their  h>cal  jurisdiction  that 
the  decisions  of  this  court  have  in  settling  the  law  of 
Virginia.  It  must  be  conceded  that  all  rights  of  pro- 
perty in  Alexandria  county,  vested  according  to  law 
whilst  that  territory  was  under  the  jurisdiction  of  the 
United  States  government,  must  be  respected.  This 
is  required  as  well  by  natural  justice  as  by  the  terms 
of  the  acts  of  congress  and  of  the  general  assembly 
retnxeding  that  territory  to  Virginia.  We  should 
give  to  any  adjudication  by  a  court  of  competent 
jurisdiction  therein  the  same  binding  force  upon  the 
parties  to  a  suit,  which  their  laws  at  the  time  imparted 
to  such  adjudications.  We  should  generally  allow  to 
decisions  of  the  Supreme  court  on  questions  of  law 
arising  in  Alexandria  county,  whilst  that  tribunal  was 
the  local  tribunal  ot  the  last  resort  therein,  the  same 
authoritative  right  in  settling  the  law  therein  that 
we  ascribe  to  de^^isions  of  this  court  in  settlins:  the 
law  of  Virginia.  In  tine,  concviling  every  thing  which 
«.-an  W  claimed  as  iriving  oMigiitory  forcv  to  decisions 
of  the  Supreme  oourt  on  questions  of  law  arising  in 
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Alexandria  county,  yet  it  is  impossible  to  hold  the     1856. 
decision  in  Siererison^s  heirs  v.  Sullivani,  5  Wheat.  R.    xerm.^ 

207,  a  decision  upon  the  law  of  Alexandria  county.  - — '■ 

Stevenson  the  intestate  lived  in  Kentucky,  and  died  ^aigl^'* 
in  1796.  The  land  descended  lay  in  the  Northwestern  v. 
territory,  now  the  state  of  Ohio.  The  suit  was  brought  &al8. 
in  Ohio.  The  stat«  of  Virginia,  on  the  first  of  March 
1784,  by  her  deed  of  that  date,  ceded  her  territory 
lying  north  and  west  of  the  Ohio  river  to  the  United 
States;  11  Hen.  Stat.  571;  and  from  that  time,  by 
the  express  terms  of  the  deed,  her  jurisdiction  ceased 
in  that  quarter.  The  statute  of  October  1785  was 
not  enacted  until  more  than  a  year  after  the  cession, 
and  thus  at  no  time  was  in  force  in  the  ceded  territory. 
On  the  13th  of  July  1787  the  congress  of  the  United 
States  passed  an  ordinance  for  the  government  of  the 
territory.  This  was  before  the  death  of  Stevenson  the 
intestate.  By  the  second  section  of  that  ordinance  a 
course  of  descents  is  prescribed,  which  excludes  bas- 
tards from  collateral  succession  to'  an  inheritance. 
From  this  it  is  plain  that  neither  the  law  of  descents 
of  Alexandria  county  or  of  Virginia  was  involved  in 
the  case  before  the  Supreme  court;  that  court  ob- 
riously  held  that  the  law  of  Ohio  governed  the  case ; 
and  as  the  law  of  Ohio  was  supposed  to  be  not  more 
favorable  to  the  bastards  than  the  law  of  Virginia, 
they  placed  a  construction  on  the  law  of  Virginia  a^ 
showing  the  law  of  Ohio.  The  court  decided  nothing^ 
more  than  this,  that  by  the  law  of  Ohio  collateral 
descents  amongst  bastards  are  not  permitted.  The 
reference  to  the  Virginia  law  was  by  way  of  argu- 
ment or  illustration.  There  is  no  enactment  by  con^ 
gress,  nor  any  authoritative  exposition  of  the  law  of. 
descents  by  the  Supreme  court,  to  prevent  the  courta 
of  Virginia  from  putting  our  own  construction  of  this 
clause  of  the  statute  of  descents  in  Alexandria  whilst 
under  the  jurisdiction  of  the  general  government.  In 
Vol.  XIII— 29 
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1856.    Virginia  a  single  decision  of  this  court  on  a  question 
Temi^  in  the  law  of  property  long  acquiesced  in,  or  succes- 

: — «•  sive  uniform  decisions  on  such  question,  are  regarded 

^A^^ls*^"  as  settling  the  law ;  as  establishing  a  canon  of  pro- 
V.  perty.  So  after  a  construction  has  been  put  upon  a 
&als*^  statute,  if  the  legislature  re-enact  such  statute,  the 
construction  is  regarded  as  having  received,  in  some 
sort,  a  legislative  sanction;  as  having  correctly  ex- 
pounded the  meaning  of  the  law  makers.  The  case 
of  Garland  v.  Harrison  was  long  since  decided,  and 
has  never  since  been  drawn  in  question  until  now; 
and  the  law  thereby  expounded  has  l)een  re-enacted 
and  a  reference  to  the  case  placed  upon  the  statute 
book.  Thus  stability  has  been  imparted  to  the  law  as 
thereb}'  declared,  in  all  the  forms  in  which  it  may  be 
done.  Regarding  the  decision  of  the  court  therein  as 
now  beyond  question,  I  may  yet  be  permitted  to  add 
that  it  rests  upon  a  foundation  so  just,  reasonable  and 
consistent  with  the  letter  and  spirit  of  the  statute, 
that  it  should  not  be  disturbed.  I  am  therefore  of 
opinion  that  Moses  and  Julianna  succeeded  to  the 
estate  of  Letty. 

It  remains  to  be  considered  whether  the  right  of 
entry  has  been  barred  by  the  statute  ot  limitations. 
Up  to  the  time  of  Grymes'  death  in  1834,  the  posses- 
sion was  held  by  tenants  paying  rent  to  him  as  tenant 
by  the  curtesy ;  that  is,  it  was  held  in  privity  with, 
and  not  adversely  to,  the  title  to  which  Moses  and  Ju- 
lianna  succeeded.  However  little  I  might  be  disposed, 
on  the  evidence  in  the  case,  to  regard  the  possession  of 
the  tenants  after  Gr^^mes'  death  as  adverse  to  the  les- 
sors of  the  plaintifl',  yet  it  is  not  material  to  decide 
whether  it  was  so  or  not,  because,  even  if  adverse,  it 
did  not  continue  so  long  as  to  bar  the  right  of  entry. 

The  plaintiff  filed  with  his  declaration  a  statement 
claiming  damages  for  rents  and  profits  up  to  March  10, 
1848,  with  interest  from  the  end  of  each  year  for  the 
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rent  of  such  year.     Whether  the  plaintiff,  under  the     1856. 
statute,  Code,  p.  562,  §30,  might  have  filed  an  addi-  *^Term.^ 

tional  statement  claiming  further  rents  and  profits  ac- 

crning  after  March  10,  1848,  and  up  to  the  time  of  the  ^A^al""^ 
trial,  with  such  interest  as  the  law  allows,  is  not  ma-  v. 
terial  to  enquire,  as  no  such  additional  rents  and  pro-  &als. 
fits,  with  interest,  were  claimed  by  the  plaintiff,  or  as- 
se^ed  by  the  jury.  The  damages  claimed  and  allowed 
are  for  a  tort^  for  the  trespass  and  ejectment  alleged, 
prior  to  the  1st  of  July  1850,  when  the  Code  of  1849 
became  the  law.  The  statute,  ch.  177,  §  14,  p.  673, 
permits  a  jurj'  to  give  interest  on  damages  for  tort 
arising  after  that  law  took  effect ;  but  leaves  damages 
for  tort  theretofore  committed  as  they  formerly  were ; 
that  is,  bearing  no  interest.  The  usual  and  proper 
course  for  juries  in  cases  of  this  kind  has  been  to  con- 
sider the  amount  of  interest,  and  allow  it  as  damages, 
but  not  as  interest.  Regarding  the  allowance  of  inte- 
rest made  by  the  jury  in  this  case  as  mere  surplusage, 
the  case  is  left  under  the  operation  of  the  second  clause 
of  §  14,  which  requires  judgment  to  be  given  for  in- 
terest for  money  recovered  in  all  cases  from  the  date  of 
the  verdict,  if  no  other  prop3r  time  be  fixed.  The 
judgment  in  this  case  must,  therefore,  be  for  interest 
on  the  damages  assessed  from  the  18th  May  1853,  the 
date  of  the  verdict. 

The    other   judges  .concurred    in    the   opinion   of 
Samuels,  J. 

Judgment  reversed. 
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1856.  McDaniel  i\  Baskerville. 

January 
Term.  (Absent  Allen,  P.) 

March  8. 

By  deed  of  marriage  settlement  the  feme  conveys  several  slaves  to 
D  in  trust,  among  others,  that  if  she  should  die  in  the  lifetime 
of  her  husband,  the  trustee  should  deliver  the  property  to  her 
legatees.  During  the  coverture  D  sold  one  of  the  slaves  to  B, 
and  the  wife  by  her  next  friend  filed  a  bill  against  D  and  B  to 
recover  the  said  slave  and  for  an  account  of  profits ;  and  there 
was  a  decree  for  the  slave  and  for  an  account  Pending  the  suit 
the  wife  died  having  made  a  will,  by  which  she  gave  all  the 
trust  property  to  her  husband  M.  M  then  filed  his  bill  against 
B  and  the  administrator  of  his  wife,  in  which  he  set  out  thepro- 
ceedings  in  the  previous  suit,  the  death  of  his  wife,  and  her  will; 
and  he  prayed  that  the  suit  might  stand  in  his  name  in  that 
condition  to  enable  him  to  recover  the  slave  sold  to  B,  and  that 
B  should  be  compelled  to  deliver  the  slave  to  him;  or  if  the 
slave  could  not  be  had,  that  B  should  be  made  to  account  for  his 
value  and  also  for  his  hires.    B  demurred  to  the  bill.    Held: 

1.  M  might  have  brought  a  new  and  independent  suit  in 

equity  against  D  and  B  and  his  wife's  administrator  for 
the  purpose  of  recovering  the  said  slave  or  his  value,  and 
so  much  of  his  hires  as  had  not  been  paid  to  the  wife  in 
her  lifetime. 

2.  But  M  might  file  a  bill  setting  out  the  proceedings  in  the 

previous  suit,  and  ask  to  have  the  benefit  of  said  pro- 
ceedings: and  the  prayer  of  the  bill  though  informal,  is 
substantially  that  prayer. 

3.  That  D  the  trustee  is  a  necessary  party. 

In  March  1850  Daniel  W.  McDaniel  filed  his  bill  in 
the  Circuit  court  of  Mecklenburg,  in  which  he  stated, 
that  in  the  year  1843  a  suit  was  instituted  in  the  same 
court  in  the  name  of  himself  and  his  wife  Diannah,the 
latter  by  her  next  friend,  against  Alexander  Dortch 
and  William  Baskervill,  the  object  of  which  was  to 
recover  of  Dortch  the  hires  of  a  negro  boy  named  Asa, 
and  to  recover  of  Baskervill  the  boy  Asa,  and  also  his 
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hires  for  the  time  Baskervill  had  him.     That  Diannah     1856. 

McDaniel  had,  with  his  consent,  previous  to  their  mar-    xera? 

riage,  executed  a  deed  by  which  she  conveyed  to  the  

said  Dortch  the  negro  Asa,  a  girl  Chaina  and  other   j)g^(ei 

propertv,  in  trust  for  her  exclusive  use  and  benefit;       v. 

Basker- 
and  in  said  deed  it  was  provided  that  Dortch  should      vill. 

reconvey  and  deliver  over  all  the  property  and  the  in- 
terest and  profits  thereof  which  might  not  have  been 
paid  over  to  her  order  during  the  coverture,  to  the 
said  Diannah,  if  she  should  survive  the  said  Daniel 
McDaniel;  and  if  she  should  die  during  the  coverture, 
then  that  the  said  Dortch  should  deliver  over  the  said 
property  according  to  her  will.  But  if  she  should  die 
without  having  made  a  will,  that  he  should  deliver  the 
property  over  to  her  heirs.  That  the  said  bill  charged 
the  trustee  with  ha^^ng  received  large  sums  of  money 
for  which  he  had  not  accounted ;  and  that  the  sale  of 
the  boy  Asa  by  Dortch  to  Baskervill  was  without  au- 
thority and  void.  That  the  court  in  that  case  decided 
that  the  sale  of  the  boy  Asa  was  without  authority, 
and  that  Baskervill  had  no  title  to  the  boy,  but  that  he 
belonged  to  the  said  Diannah,  and  that  a  commissioner 
of  the  court  was  directed  to  settle  the  account  of  the 
trustee. 

The  bill  further  stated  that  during  the  pendency  of 
that  suit  Diannah  McDaniel  died,  having  first  made  her 
will,  by  which  she  bequeathed  to  the  plaintiff  her  hus- 
band, the  said  boy  Asa,  the  girl  Chaina  and  her  increase 
and  all  the  other  property  she  had.  And  it  prayed 
that  the  suit  might  stand  in  his  name  in  that  plight  and 
condition  to  enable  him  to  recover  the  said  boy  Asa. 
And  it  prayed  that  the  court  would  decree  thatBasker- 
ville  should  deliver  up  the  boy  Asa  to  him,  or  if  he 
could  not  be  had,  that  then  Baskervill  should  be  made 
to  account  to  the  plaintiff  for  theftill  value  of  him,  and 
also  for  his  hires.  The  only  defendant  made  in  this 
suit  was  Baskervill. 
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1856.  Before  the  defendant  appeared  the  plain titt  amended 
Teim7  ^^^  ^^'^'  ^^^  ^^^^  repeating  what  he  had  before  said,  he 

stated  that  the  will  ot  Diannah  McDaniel  had  been  ac- 

Dimiel  ^^i^^^^ally  destroyed  by  lire ;  but  that  its  purport  and 
V.  contents  had  been  set  up  and  established  as  her  true 
viii.  last  will  by  the  County  court  of  Mecklenburg.  And 
he  exhibited  with  his  bill  a  copy  of  the  order  of  the 
County  court  establishing  the  will  and  stating  its  con- 
tents. The  prayers  of  the  bill  are  the  same  as  in  the 
former ;  and  Baskervill  and  John  F.  Finch  the  sherift* 
of  Mecklenburg  and  as  such  the  administrator  with  the 
will  annexed  of  Diannah  McDaniel  are  made  parties 
defendants. 

Baskervill  appeared  and  demurred  to  the  bill,  on  the 
grounds,  first,  that  the  plaintiff's  title  to  the  boy  Asa, 
if  any  he  had,  was  acquired  after  the  filing  of  the 
original  bill,  and  had  no  connection  or  dependence 
upon  the  title  of  Diannah  McDaniel  the  plaintiff  in 
the  original  bill.  Second,  that  the  plaintiff  had  a  clear 
remedy  at  law,  and  a  court  of  equity  had  no  jurisdic- 
tion of  the  case. 

Beside  the  will  of  Diannah  McDaniel  which  gave  all 
her  property  including  the  boy  Asa,  to  the  plaintifl",  the 
deed  of  marriage  settlement  was  filed,  by  which  the 
property  was  settled  to  her  separate  use  with  the  pro- 
vision stated  in  the  bill. 

The  cause  came  on  to  be  heard  on  the  20th  of  Sep- 
tember 1852,  when  the  court  sustained  the  demurrer 
and  dismissed  the  bill  with  costs.  Whereupon  the 
plaintitt  applied  to  this  court  for  an  appeal,  which  was 
allowed. 

Bouldin,  for  the  appellant : 

This  is  not  a  bill  of  revivor,  but  an  original  bill  in 
the  nature  of  a  supplemental  bill.  But  if  the  bill  sets 
out  a  ground  of  relief,  the  court  will  consider  it  just 
of  such  a  nature  as  the  case  may  require.     And  to 
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show  the  liberality  of  the  court  as   to   pleadings  in     1856. 
equity,  I  refer  to  Kyle  v.  KyU,  1   Gratt.  516.     That  ^^^ 

the  interest  of  the  plaintiff  is  so  connected  with  the  

interest  involved  in  the  original  bill  as  to  entitle  this   ^xei 
plaintiff  to  file  an  original  bill  in  the  nature  of  a  sup-       v. 
plemental   bill,  see   Story's  Equ.  PI.  §  346,  349,  350,      yill 
and  note  to  this  last  section ;  3  Daniel's  Ch.  Pr.  1718 
to  1723. 

At*  to  the  jurisdiction,  clearly  the  plaintiff  in  the 
first  suit  was  properly  in  equity.  In  that  suit  there 
was  a  decree  for  an  account  and  a  decree  aflirming  the 
title  under  which  plaintiff  here  claims.  Even  it  the 
plaintiff  held  the  legal  title,  he  is  entitled,  under  the 
circumstances,  to  the  aid  of  a  court  of  equity  to  en- 
tbrce  his  rights.  But  the  legal  title  is  in  the  trustee, 
whose  duty  it  is  to  deliver  over  the  property,  and  he 
refuses;  then  surely  we  may  come  into  equity  to  com- 
pel him.  The  case  is  much  stronger  for  the  interposi- 
tion of  a  court  of  equity  and  the  privity  of  the  titles 
more  perfect  than  in  the  case  of  Robinson  v.  Day^ 
6  Gratt.  56,  in  which  the  bill  was  sustained  and  relief 
was  given. 

In  this  ease  there  are  strong  reasons  why  the  plain- 
tift'  should  be  allowed  the  benefit  of  the  previous  pro- 
ceedings. The  statute  of  limitations  might  bar  the 
recovery  of  the  profits  if  the  plaintiff  is  put  to  com- 
mence an  original  proceeding,  though  in  the  first  suit 
there  has  been  a  decree  for  an  account. 

JoyneSy  for  the  appellee : 

The  court  will  find  that  it  requires  not  only  great 
liberality  but  some  charity  of  construction  to  make 
any  thing  out  of  this  bill.  The  only  thing  stated  is 
that  the  plaintifi  is  the  owner  of  a  slave  in  the  posses- 
sion of  Baskervill,  and  asks  that  it  may  be  delivered 
up  to  him.     He  claims  nothing  by  virtue  of  the  pre- 
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1SV-.     v:.»".^  {•r»:-e*-'i:i.^-,  ai.  i   "i-.x-^  :.«-»t  fxLi''it   the   papers. 
^^^  An  1  >:att-<  !;.•  »i::!::  .i>v  ::.  jr*. -^rtrtlii.sT  at  law. 

Tl.r  :::'f  -*-:    u-  v..  'Ltr   h\\\  i-   r»art-1v  lesral.     The 

r4av;  ^'•'^  '^*  ^'*^  :r-:-:^  :>  o.i:.!:,t*!>  irute  with  the  trur^t^ 
y-  I:  :'f -t.-  ;  -::r;->-<-i  vf  ZL^  :r:i-t  are  exK;i^i>ted  with  the 
vitl"  ''--'t'  •**  t-^v^r:  ;!v  of  :L^  -  >*  •"  ;"-  f'«5'.  the  estate  of 
:Lr  :r  ;>:t:^  t':.r:.  t^ri^::  .iTc-,  :Lo':^'h  an  estate  of  inhe- 
r::a:.,-t-  :>  ir^:.--.-i  :•:•  L::j..  Hi'l  o:-.  Trustees  239. 
IVrr.i/s  «.■>::.:■:-.  tL-!..  'was  i.»:.'y  o'mrii-n-urate  with 
:Le  »  "';•.-.>  •■:'  ::.--  rr::-:.  ai-'i  :L^y  e^.iiitinueil  ouly 
li  ::v  iT  o^ver'.irv-  I:'  :Le  lairry  Uiirj^r^i  in  the  will  had 
l-t*.:.  '  jLr^oi  :i.  tie  •:—.-!.  L-r  w.-jiM  Lavt-  taken  a  legal 
t->'oi"r  ::.  TV"..*::  I  -r  A~rr  ::.^  ^—TaTr  :•  r  'ife.  S»  though 
t.  •:  :...:_t-i  ::  ::.r  i.-r-I.  y^:  zl.-c  :♦  w^r  exeroi^-d  in  his 
fji.  ;r  :..,.  .-e  :.:..  a  rv:_i  "  '.^m.jii:  :::  tL-  •it^.tl.  and  gave 
:>::.:  :Lt  \^.'  -::\.  TL-rr.  ^:.-rrvr  wa<  'L-  difficulty  in 
s  :   ,:  u:  '-i-i-. 

I:.  .  ri- r  :,  -'.  -i  t.  -  :^:  :-v  •::  :".^  ./.i.—  or"  hill>  into 

'al..:.  :1 1  c*  ..:-<'  :\  :: -.    .-'^^r  -:  ir  v     I'A  introduce 

:.  >       -.  :I--.  -'^  :r:  >  !>:>.!tv<  *     ::.r  ?":L 'rTties   cited 

-  \    :   ^    .-^  V   -<:  ,  JL    :   ::    ^*j    :t-  -  i  :..  I  r.  l»yv».     In  a 

>  :      .  .  X*  Tjk'        '   :    t        1   ;  ■  •-r-r-'i:_^-  f»--^Miie  a  part 

,:   :    .    :.*    .i  :-*_  x    i    t   r    -..i  -^rs  arv   :!.- »rj»*>rated 

^  *      ^",      !'..-<    JL   :      ''-  :s     1-: -/   *!  *    t-.e    p^.aintifl 

1     -^*-A.-.  ^-   :    .,:_>.-.'       -.'-.:_::•  >Tand  in 

.V    ••:.     :Li   >     ••  r    "."I  T.    '^T     n    -if:  ••:*  what  is 

-«-    %  :     :  •::  "^ •^*  ,j  :-v-      7  -t '^  —j."  ":t  ;i  ..vw  defense: 

:      --,    ..    <     *i     •"    . '  t       -     -  :  i.  I  -      :.  i:  t'.rre  is  a 

'  '^  "^     *>^   ^. '~    :v -.    -'   y     •-    r-":tr».i  fi.  as 

'  --    •  •*  ju:>  ^  :  _.r    --_.-<  .  :  :1.^-   parties, 

>  -    ^  .a-*..-    ,      ".  -*  ^  ^  *--     Ti-nt  .>f  the 

-    ."  v-v      o-  ^     .    -  .  t ' «   i    '  -It  I  'akinrilF  is 
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deed  of  marriage  settlemtent  of  the  9th  of  Xovember     1856. 
1831,  it  is  made  the  duty  of  the  trustee  Dortch,  in  case    xemiT 

of  the  death  of  Mrs.  McDaniel  occurring  l)efore  that 

of  the  appellant,  to  pay  and  deliver  over  all  of  the  pro-   D^nTel 
perty  in  said  deed  embraced,  according  to  her  last  will       v. 
and  testament ;  and  as  by  her  last  will  and  testament      vill. ' 
she  has  bequeathed  to  the  appellant  the  negro  man  Asa 
and  all  the  other  proper  to  which  she  was  entitled,  it 
was  competent  for  the  appellant,  upon  the  state  of  facts 
alleged  in  his  bill,  to  have  brought  a  new  and  indepen- 
dent suit  in  equity  for  the  purpose  of  recovering  the 
said  negro  or  his  value,  and  so  much  of  his  hires  as  had    ' 
not  been  received  by  Mrs.  McDaniel  in  her  lifetime, 
making  the  appellee  Baskerville,  the  trustee  Dortch, 
and  the  legal  representative  of  Mrs.  McDaniel,  all  par-     . 
ties  to  his  bill. 

It  seems,  hovvever,  further  to  the  court,  that  as  Mrs. 
McDaniel  had  in  her  lifetime  instituted  her  suit  in 
equity  against  the  appellee  and  the  said  trustee,  for  the 
purpose  of  recovering  said  slave  or  his  value,  and  of 
having  a  settlement  of  the  account  of  the  trustee,  it 
was  not  necessary  for  the  appellant,  in  order  to  obtain 
the  relief  sought  by  him,  to  bring  a  suit  wholly  inde- 
pendent of  the  suit  so  commenced  by  Mrs.  McDaniel ; 
but  that  it  was  competent  for  him,  in  a  bill  setting 
forth  his  case  and  the  previous  proceedings  had  at  the 
instance  of  Mrs.  McDaniel,  to  ask  to  have  the  benefit 
of  said  proceedings. 

And  it  seems  further  to  the  court,  that  the  prayer  in 
the  bill  of  the  appellant  in  respect  to  the  proceedings 
had  in  Mrs.  McDaniel's  suit,  though  informal,  is  still  a 
substantial  pra^'er  to  be  allowed  to  have  the  benefit  of 
said  proceedings. 

The  court  is  therefore  of  opinion,  that  the  appellant 
has  in  his  bill  and  amendment  thereto  stated  a  case  en- 
titling him  to  the  aid  of  a  court  of  equity,  and  that 
Vol.  XIII— 30 
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1856.     the  decree  of  the  Circuit  court  sustaining  the  demur- 
TermT  ^^^  ^^^^  dismissing  the  bill  is  erroneous. 

And  it  seems  also  to  the  court,  that  it  would  be  pre- 

Daniel    "^^t^^*^  ^^  this  court  to  express  any  opinion  as  to  whether 

V.       the  appellant  is  entitled  to  have  the  benefit  of  the  pro- 

vill.      ceedings  in  Mrs.  McDanieFs  suit,  absolutely,  under  the 

rules  which  ordinarily  govern  in  cases  of  bills  simply 

supplemental,  or  on  such  terms  as  are  usually  imposed 

in  cases  of  original  bills  in  the  nature  of  supplemental 

bills.     In  either  aspect,  however,  it  seems  to  the  court 

proper   that   the   appellant  should   make   the   trustee 

•    Dortch  a  party  to  his  bill. 

The  court  doth  therefore  adjudge,  order  and  decree, 
that  the  decree  of  the  Circuit  court  be  reversed  with 
costs,  &c.  And  the  cause  is  remanded,  with  liberty  to 
the  appellant  to  amend  his  bill  and  make  new  parties ; 
and  for  further  proceedings  in  accordance  with  the 
principles  above  declared. 

Decree  reversed. 
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Richmond. 

Armstrong's  admr  ^  als,  v.  Pitts  ^  ah,  1856. 

January 


(Absent  Allen,  P.) 
March  8. 

1.  Testator  devises  land  and  negroes  to  trustees  for  the  use  and 

benefit  of  his  eon  A  during  his  life,  with  the  privilege,  that  he 
may  reside  on  said  farm  and  have  the  use  of  said  negroes  so 
far  as  he  may  be  necessary  for  his  support  and  maintenance, 
and  for  the  support  and  maintenance  of  his  family ;  and  at  his 
death  the  property  to  be  equally  divided  among  his  children. 
And  he  directs  that  the  property  shall  not  be  liable  for  any 
debt  which  his  son  A  might  then  or  thereafter  owe.  Creditors 
of  A  not  having  recovered  a  judgment  against  him  cannot 
come  into  equity  to  subject  the  trust  property,  though  the 
debts  were  contracted  for  necessaries  for  the  support  of  the 
family. 

2.  A  cause  is  heard  upon  the  report  of  a  commissioner  which  had 

not  been  returned  for  the  legal  period.  The  decree  being 
merely  interlocutory,  the  error  should  have  been  corrected  by 
application  to  the  court  below ;  and  it  is  not  ground  for  an 
appeal  unless,  upon  application,  the  court  below  refuses  to  cor- 
rect it. 

In  the  year  1840  Ellis  AriDstrong  of  the  county  of 
Essex  departed  this  life,  having  made  his  will,  which 
was  duly  admitted  to  probat  in  the  County  court  of 
Essex.  By  the  first  clause  of  his  will  he  gave  to  John 
Armstrong  and  George  Wright  the  farm  on  which  he 
lived  and  nine  slaves,  upon  the  following  trust ;  "  for 
the  use  and  benefit  of  ray  son  Joseph  N.  Armstrong 
during  his  life,  with  the  privilege  that  he  .may  reside 
on  said  farm  and  have  the  use  of  said  negroes,  so  far 
as  may  be  necessary  for  his  support  and  maintenance, 
and  for  the  support  and  maintenance  of  his  family ; 
and  at  his  death,  should  his  wife  Susan  survive  him, 
then  the  said  Susan  may  reside  on  said  farm  and  have 
the  use  of  said  negroes,  so  far  as  may  be  necessary  for 
the  support  and  maintenance  of  herself  and  such  chil- 
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1856.     dren  as  she  may  have  by  my  said  son  Joseph  X.  during 
Term?   her  widowhood,  and  no  longer;  and  at  the  deatli  of 

my  said  son  Joseph  X.  and  at  the  death  or  marriage  of 

strong's  ^^^  ^^^^^  Susan  his  wife,  if  she  should  survive  him  a^ 
admV    herein   before   provided    for,   to   be    equally   divided 
V.  '    among  the  children  of  my  son  Joseph  X.  and  their 
P^^    lawful  issue.     The  issue  of  such  as  may  be  dead  to 
take  such  part  or  portion  only  as  his,  her  or  their  an- 
cestor or  ancestors  would  take  if  living." 

By  the  fifth  clause  of  the  will  it  was  declared  that 
the  property  and  estate  given  in  the  first  clause  should 
be  in  no  way  liable  for  any  debt  or  liability  which  his 
son  Joseph  X.  might  thereafter  or  at  that  time  owe. 

The  executors  and  trustees  refused  to  quality  or  take 
upon  them  the  burden  of  the  trusts  of  the  will,  and 
the  estate  was  committed  to  the  sheriff  of  Essex. 

In  Januarv  1853  B.  I).  Pitts  &  Co.  and  Robert  B. 
Kennolds  filed  their  bill  in  the  Circuit  court  of  Essex 
county,  against  the  administrator  of  Ellis  Armstrong, 
John  X.  Armstrong  and  wife  and  tlieir  children,  in 
which  they  set  out  the  trust  in  favor  of  John  X.  Arm- 
strong and  his  wife  and  children.  Thev  stated  that 
Armstrong  had  become  indebted  to  D.  B.  Pitts  &  Co. 
for  goods,  which  were  necessaries  of  the  family  suited 
to  their  condition  and  estate,  ana  that  he  had  become 
indebted  to  Kennolds  for  attendance  upon  his  family 
as  a  physician.  And  they  insisted  that  under  the  trust 
of  the  will  and  the  principles  of  equity  they  w^ere 
entitled  to  have  their  debts  satisfied  out  of  the  trust 
property :  And  such  was  the  prayer  of  the  bill,  Ac. 

The  bill  was  taken  for  confessed  as  to  Armstrong 
and  wife,  and  the  husbands  of  two  of  the  children  and 
dves,  and  there  were  answers  by  the  adminis- 
and  the  guardian  ad  litem  of  the  infant  children. 
^)nl  1853  there  was  a  decree  for  an  account  of 
jbts  of  the  complainants  and  of  the  trust  pro- 
The  commissioner  filed  his  report  on  the  25th 
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of  October  1853,  in  which  he  stated  the  debt  due  to     1856 
D.  B.  Pitts  &  Co.  at  two  hundred  and  fifty-nine  dol-  ^^xera.^ 

lars  and  five  cents,  and  the  debt  due  to  Rennolds  at 

two  hundred   and   ninety-five  dollars;    botb  bearing  g^^"»g 
interest;    and   the   trust  slaves   were   valued  at  four    adm^r 
thousand  two  hundred  and  seventy-five  dollars.  v. 

The  cause  came  on  again  to  be  heard  on  the  report  ^^^ 
of  the  commissioner  on  the  12th  of  November  1853, 
when  the  court  made  a  decree  in  favor  of  the  plaintifls 
for  the  sums  reported  to  be  due  to  them  respectively, 
with  interest,  and  also  for  their  costs.  From  this 
decree  the  administrator  of  Ellis  Armstrong  and  the  * 

adult  children  of  Joseph  N.  Armstrong  with  their  hus- 
bands applied  to  this  court  for  an  appeal,  which  was 
allowed. 

Griswold  ^  Claiborne^  for  the  appellants. 
Pation,  for  the  appellees. 

MoNcuRE,  J.  This  case  was  first  submitted  to  the 
court  on  a  preliminary  question,  the  decision  of  which 
in  favor  of  the  appellants,  it  was  supposed,  would 
render  it  unnecessary  to  consider  the  case  upon  the 
merits.  That  question  was  raised  by  the  third  assign- 
ment of  error,  which  is,  that  "  it  was  irregular  to  hear 
the  c»u8e  upon  the  commissioner's  report  until  thirty 
days  after  the  same  had  been  returned  to  the  court." 
Code,  p.  659,  ch.  175,  §  9.  In  Gray  v.  Dkkmson's 
admWsy  4  Gratt.  87,  referred  to  in  the  petition,  this 
court,  on  a  similar  ground,  reversed  with  costs  the 
decree  of  the  court  below,  without  considering  the 
other  errors  assigned.  We  would  have  to  take  the 
same  course  in  this  case,  if  it  were  like  that  in  all 
respects:  but  it  is  not.  In  that  case  the  decree  ap- 
pealed from  w^as  final.  The  defendant  had  not  ap- 
peared and  answered;  and  there  was  nothing  in  the 
record  from  which  it  could  be  inferred  that  the  cause 
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1856.     was  heard  l)y  consent,  or  that  the  objection  to  acting 
Term^  upon  the  report  returned  to  the  court  so  recently  Ix?- 

fore  the  cause  was  heard,  had  been  waived.     The  oiilv 

8tromr*8  ^^^<^<Jy  ^^  ^'^^  correction  of  the  error  was  bj  an  a[>- 
adm  r  peal.  In  thir^  case,  the  decree  appealed  troni  is  inter- 
V.  '  locutory :  and  though  the  bill  was  taken  for  confessed 
J***,^®  as  to  some  of  the  parties,  who  cannot  be  considered  h? 
having  consented  to  the  hearing  of  the  cause  within 
thirty  days  after  the  return  of  the  commissioner's  re- 
port, or  as  having  waived  any  objection  thereto;  yet 
they  had  an  oi»portunity  of  having  the  error  corrected 
by  motion  to  the  Circuit  court;  and  if  there  had  been 
no  other  error  in  the  proceedings,  ought  to  have  pur- 
sued that  course,  rather  than  subject  the  appellees  to 
the  expense  and  delay  of  an  appeal.  The  right  of 
appeal  from  an  interlocutory  order  or  decree  was  not 
given  for  the  correction  of  such  an  error  as  this;  but 
is  limited  to  *' a  decree  or  order  dissolving  an  injunc- 
tion or  requiring  money  to  be  paid,  or  the  possession 
or  title  of  property*  to  be  changed,  or  adjudicating  the 
principles  of  the  cause;"  and  was  intended  to  test  the 
merits  of  the  decree  or  order.  If  that  be  right  upon 
the  merits,  and  the  only  apparent  error  in  the  proceed- 
ings consists  in  the  fact  that  the  decree  or  order  was 
prematurely  made,  the  petition  for  an  appeal  therefrom 
may  be  rejected  upon  the  ground  that  it  is  most  proper 
that  the  case  *' should  be  proceeded  in  further  in  the 
court  below,  before  an  appeal  is  allowed  therein."  In 
other  words,  the  petitioner  should  have  the  error  cor- 
rected in  the  court  below  if  he  can.  If  his  application 
for  relief  to  that  court  be  overruled,  he  will  then  he 
entitled  to  come  to  this  court  and  have  the  decree  or 
order  reversed  with  costs.  But  if  he  come  to  this 
court  without  ha\nng  first  unsuccessfully  applied  for 
relief  to  the  court  below,  though  he  will  be  entitled 
to  have  the  decree  or  order  reversed  on  account  of 
that  error;  yet  the  question  of  costs  will  depend  upon 


Digitized  by 


Google 


COURT   OF   APPEALS   OF   VIRGINIA.  239 

the  question,  whether  the  decree  or  order  be  correct  in     1856. 
principle,  upon  the  case  as  it  stands ;  and  if  it  be  so,    xeraiT 

the  appellee  will  recover  costs  as  the  party  substan 

tially  prevailing.     This  is  the  principle  of  the  decision  gt^J^tg 
of  this  court  in  Cunningham  v.  Petteson,  3  Rand.  66;  in    admV 
which  the  court  said  that  the  appellant  not  having       y 
made  his  objections  in  the  court  below,  "  shall  not  lie     ^^^ 
by  and  take  advantage  of  them  in  the  appellate  court, 
to  throw  on  an  opposite  party  the  costs  of  an  appeal, 
which  the  law  never  intended  to  allow  for  the  correc- 
tion of  such  defects." 

The  court  having  announced  that,  whatever  might 
be  its  opinion  upon  the  preliminary  question  submit- 
ted, it  would  be  necessary  to  consider  the  question, 
whether  the  decree  be  correct  in  principle ;  the  case 
was  then  fully  submitted  for  its  decision. 

In  considering  the  case  upon  its  merits,  the  first 
question  which  presents  itself  is.  Whether  the  appel- 
lees are  entitled  to  any  relief  in  the  case  as  it  now 
stands?  In  other  words,  whether  a  court  of  equity  has 
any  jurisdiction  of  the  case? 

The  appellees  have  obtained  no  judgments  upon 
their  claims.  They  are  creditors  at  large  of  Joseph 
N.  Armstrong.  They  do  not  copie  into  court  under 
chap.  179,  §  2,  p.  677  ot  the  Code,  "to  avoid  a  gift, 
conveyance,  assignment  or  transfer  of,  or  charge  upon, 
•  the  estate"  of  their  debtor.  They  do  not  claim  to  be 
beneficiaries  under,  or  privies  to,  the  trust  created  for 
their  debtor  by  the  will  of  his  father.  Nor  do  they 
set  up  any  claim  to  a  lien  on  the  trust  subject  under 
any  contract  with  the  trustee,  or  even  with  their 
debtor.  They  claim  only  as  general  creditors  of  Jo- 
seph N.  Armstrong,  and  upon  the  ground  that  their 
claims  are  for  necessaries  furnished  for  the  use,  main- 
tenance and  support  of  the  said  Armstrong,  his  wife 
and  family ;  and  that  they  are  therefore,  as  they  insist, 
"entitled  to  be  paid  out  of  the  property  given  by  the 
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185«.    will  aforesaid  to  the  said  Joseph  N.  not  only  in  accord- 
TermT  ^^^^^  ^^^^  ^^^  principles  of  equity,  but  according  to 

the  express  provisions  of  said  will/'     The  claim  of  a 

Btrone'a  ^''^^ii^''  against  his  debtor  is  generally  in  personam 
adm  r  only.  He  can  acquire  a  lien  upon  specific  property, 
V.  '  only  in  some  mode  prescribed  by  law,  or  under  some 
J*^^|®  contract  made  for  that  purpose,  or  some  trust  created 
for  his  benefit.  If  his  debtor  be  a  feme  covert  entitled 
to  separate  estate,  he  can  have  no  claim  against  her 
personally,  because  she  is  incapable  in  law  of  making 
a  contract,  to  bind  herself  personally ;  and  can  only 
bind  her  separate  estate :  as  to  which  she  is  regarded 
in  equity  as  a  feme  sole.  All  the  contracts  which  she 
is  authorized  to  make  under  the  settlement,  are  con- 
sidered as  contracts  made  in  reference  to,  and  as  bind- 
ing upon  her  separate  estate.  Her  creditors  therefore 
cannot  sue  her  at  law  but  must  go  into  equity  in  pur- 
suit of  that  estate.  But  if  the  debtor  be  sui  Juris,  the 
creditor  cannot  go  into  a  court  of  equity  merely  be- 
cause a  trust  has  been  created  for  the  benefit  of  the 
debtor.  He  has  no  more  specific  lien  or  claim  upon 
the  trust  subject  than  he  has  upon  any  other  property 
of  his  debtor.  That  he  looked  to  that  subject  for  the 
satisfaction  of  the  debt  when  it  was  created,  can  give 
him  no  such  lien  or  claim.  He  no  doubt  then  looked 
to  all  the  property  of  the  debtor  for  that  purpose.  In 
this  case  the  will  gave  no  separate  estate  to  the  wife 
of  Joseph  N.  Armstrong :  and  not  she,  but  he  is  the 
debtor.  The  trust  subject  is  therefore  not  bound  in 
eifuity  for  these  claims,  unless  bound  for  them  by  the 
provisions  of  the  will,  as  the  bill  insists.  Xow  the 
express  object  of  the  trust  was  to  prevent  the  subject 
from  being  bound  for  the  debts  of  Joseph  N.  Arm- 
strong; it  being  by  the  fifth  clause  ot  the  will  ex- 
pressly declared  that  the  property  given  in  the  first 
clause  (which  creates  the  trust)  shall  be  in  no  way 
liable  for  any  debt  which  the  said  Joseph  N.  might 
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then  or  thereafter  owe  or  be  bound  for.  Whatever  1856. 
may  be  the  effect  of  this  clause  in  securing  to  Joseph  Tem7 
X.  Armstrong  and  his  family  the  enjoyment  of  the 
trust  subject  against  the  claims  of  his  creditors,  it 
certainly  excludes  all  idea  of  any  right  on  the  part  of  adm^r 
those  creditors  to  come  in  as  beneficiaries  under  the  y. 
trust.  Their  claim  upon  the  subject,  if  any,  must  be  ^}^^ 
against,  and  not  under,  the  terms  of  the  trust.  It 
must  be  founded  on  some  contract  with  the  trustee  or 
the  cestui  que  trust,  which  they  or  either  may  have  a 
right  to  make.  It  is  not  pretended  that  any  contract 
at  all  was  made  with  the  trustee;  nor  any  contract 
for  a  lien,  with  the  cestui  que  trust.  The  claim  is  solely 
ba^ed  upon  a  general  contract  with  the  cestue  que  trusty 
and  the  principles  of  equity  and  the  provisions  of  the 
wnll.  That  these  are  not  sufficient  to  create  a  lien 
and  give  the  appellees  a  right  to  come  into  equity,  has 
already  been  sufficiently  shown.  That  no  contract 
with  a  cestui  qui  trust  in  such  a  case  could  give  his^ 
creditors  a  lien  on  the  trust  subject,  and  a  right  to 
come  into  equity  to  subject  it  to  the  payment  of 
their  claims,  is  conclusively  shown  by  the  case  of 
Markham  v.  Gu>e)rant  ^  Watkins,  4  Leigh  279,  which 
in  most  of  its  features  is  very  much  like  this.  Of  all 
the  cases  referred  to  on  either  side,  that  is  the  only 
one  in  which  the  creditors  came  into  a  court  of  equity 
to  charge  the  trust  subject  with  their  debts,  without 
first  having  obtained  judgments  for  them  at  law.  In 
the  other  cases  the  creditors  had  obtained  judgments 
and  were  seeking  to  etiforce  them  against  the  trust 
subject  at  law  when  they  were  enjoined  at  a  suit  of 
parties  claiming  under  the  trust.  In  that  case  the 
creditors  came  into  equity  on  the  alleged  grounds  that 
relying  on  the  credit  of  the  trust  estate  they  had  fur- 
nished sundry  necessary  supplies  to  John  Markham 
a!id  his  family,  that  Fleming  the  trustee  had  assumed 
the  payment  of  the  debt  out  of  the  trust  estate  by  a 
Vol  XIII— 31 
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1856.    letter  which  was  exhibited,  and   that  Markham  had 
Terui!^  lately  died  leaviug  no  property  but  the  trust  estate*. 

The  bill  was  dismissed  without  prejudice  to  any  other 

fltromr's  i*^"^^^b'  ^^  which  the  appellees  might  be  advised  to 
adm^r  resort.  "  It  behooves  every  one  (said  the  court  in 
y  '  that  Ciise)  who  deals  on  the  credit  of  a  fund  like  this, 
Pitte  fQ  IqoI^  iq  the  deed  and  see  how  much  can  be  dis- 
bursed  ;  and  to  make  his  bargain  beforehand  with  the 
trustee.  In  this  case  then  I  do  not  tliink  that  the 
a|)pellees  by  their  dealings  with  the  family,  acquired 
any  right  to  charge  the  trust  fund :  if  they  did,  every 
other  person  who  choose  to  let  the  cestui  que  trust 
have  goods  or  property  would  have  the  same  right; 
and  thus  the  cheek  interposed  by  the  deed  would  be 
destroyed,  and  one  year's  extravagance  swallow  up 
the  revenue  of  years  to  come,  and  leave  the  wife  and 
children  to  starve."  The  court  strongly  inclined  to 
the  opinion  that  even  the  trustee  could  not  bind  the 
fund  by  anticipation,  and  thus  absorb  the  support  of 
future  years ;  and  intimated  that  the  proper  course  to 
be  pursued  by  persons  furnishing  necessaries  to  a 
family  in  such  a  case,  is  to  apply  to  the  trustee  to 
know  how  far  they  may  go  in  trusting  the  cestui  qu^ 
trust:  in  which  case  he  will  be  personally  liable  to 
the  extent  of  the  dealings  he  may  have  authorized, 
and  may  indemnify  himself  out  of  any  of  the  trust 
funds  which  may  come  to  his  hands  and  be  properly 
applicable  to  that  purpose.  That  case  w^as  more 
favorable  to  the  claims  of  the  creditors  than  thi^  is. 
In  that  case,  by  the  terms  of  the  trust,  all  the  profits 
of  the  trust  subject  were  applicable  to  the  support  of 
the  family ;  whereas  in  this  case,  while  the  trust  sub- 
ject is  given  for  the  use  and  benefit  of  Joseph  X. 
Armstrong  during  his  life,  it  is  "  with  the  privilege 
that  he  may  reside  on  the  farm  and  have  the  use  of 
the  negroes,  so  far  as  may  be  necessary  for  his  sup- 
port and  maintenance,  and  for  the  support  and  main- 
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tenance  of  his  family."     If  the  bill  was  properly  dis-     1856. 
missed  in  that  ease,  so  it  ought  to  be  in  this.     That   xerm!^ 


case  is  a  binding  authority  in  itself,  and  has  been  re-  

cognized  and  followed  in  subsequent  cases  in  this  court.  gtroM's 
NkkeU  V.  Handly,  10  Gratt.  336;  Johnston  v.  Zane's  adm'r 
trustees^  11  Id.  552.  v. 

It  would  be  premature,  and  is  !Jot  intended  to  inti-  ^^^ 
mate  any  opinion  in  this  case,  whether,  and  to  what 
extent,  the  trust  subject  or  its  profits  may  ultimately 
be  made  liable  to  the  claims  of  the  appellees ;  the 
court  being  of  opinion,  that  whether  so  liable  or  not, 
and  to  whatever  extent  liable,  they  can  have  no  right 
to  come  into  equity  to  enforce  any  such  liability  until 
they  shall  first  have  obtained  judgments  at  law.  And 
then,  if  there  be  a  liability  which  cannot  be  enforced 
at  law,  they  may  come  into  equity  to  enforce  it.  Upon 
the  question  of  liability,  whenever  it  may  properly 
arise,  the  cases  cited  by  the  counsel,  in  addition  to 
that  of  Markham  v.  Guerrant  ^  WatkinSy  may  have  an 
important  bearing.  Those  cases  are  Scott  v.  Gibbon, 
5  Munf.  86;  Scott  v.  Loraine,  6  Munf  117;  Gait  v. 
Carter,  Id.  245 ;  Eankin  v.  Bradford,  1  -  Leigh  163 ; 
Roanes  v.  Archer,  4  Leigh  550;  Butler  v.  McCann,  Id. 
631;  Niehell  v.  Handly,  10  Gratt.  336;  Johnston  v. 
Zwrie's  trustees,  11  Id.  552.  See  also  Hughes  v.  Pled/je, 
1  Leigh  443 ;  Wallace  ^  wife  v.  Dold's  ex'ors,  3  Id.  258 ; 
^nson,  ex'or  v.  Day  ^  ivife,  1  Rob.  R.  435 ;  Perkins, 
trustee  y,  Dickinson,  3  Gratt.  335;  which  may  have  some 
bearing  on  the  question. 

That  the  bill,  not  showing  on  its  face  proper  matter 
for  the  jurisdiction  of  the  court,  may  be  dismissed  for 
want  of  jurisdiction,  notwithstanding  no  exception  on 
that  ground  was  taken  in  the  court  below,  is  shown  by 
the  case  of  Hudson  v.  KUne,  9  Gratt.  379. 

The  court  is  therefore  of  opinion  that  both  the  de- 
cree of  the  25th  day  of  April  1853  and  the  decree  of 
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1856.    the  12th  day  of  November  1853  are  erroneous,  and 
Term7  ^^gbt  to  be  reversed  with  costs,  and  the  bill  dismissed 
with  costs,  but  without  prejudice  to  any  other  remedy 
to  which  the  appellees  may  be  advised  to  resort 

The    other   judges    concurred    in   the   opinion  of 
moncure,  j. 

Decree  reversed. 
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Bicfimond. 


Term. 


HOOB  ^  als.  V.  HOOE.  1856. 

January 

(Absent  Allen,  P.  and  Moncure,  J.) 

March  10. 

Testator  says, "  I  give  the  use  and  profits  of  all  my  estate,  real  and 
personal,  to  my  daughters  who  may  remain  single.  Should  they 
all  marry,  or  when  they  die,  then  it  is  my  will  that  my  property 
shall  be  equally  divided  among  my  surviving  children.  My 
land  in  the  county  of  King  George,  called  Dissington  and  Fried- 
land,  I  give  to  my  son  G.  I  do  this  in  consideration  of  the  at- 
tention and  kindness  that  he  has  paid,  and  will  continue  to  pay, 
to  his  sisters."  Testator  had  three  sons  who  had  means  to  sup- 
port themselves,  and  six  daughters,  five  of  whom  were,  at  the 
time,  unmarried.  He  lived  on  the  land  mentioned  as  given  to 
G,  and  it  was  all  the  land  he  owned,  and  he  had  about  thirty 
slaves.    Held  : 

1.  By  the  first  clause  of  the  will  an  estate  for  life  was  given  to 

his  daughters  in  the  propertv  therein  described  ;  deter- 
minable as  to  each  upon  her  marriage. 

2.  That  the  devise  of  the  land  to  G,  in  the  third  clause  of  the 

will,  is  not  an  exception  out  of  the  general  devise  to  the 
daughters,  nor  a  revocation  of  said  devise  pro  tanto  upon 
the  ground  of  repugnancy  thereto. 

3.  That  the  daughters  did  not  take  a  mere  equitable  right  to 

the  use  and  profits  of  the  property  devised,  dependent, 
as  to  the  land,  upon  a  legal  estate  vested  in  possession  in 
G ;  but  took  such  a  legal  estate  in  the  use  and  profits  of 
the  testator's  whole  estate  including  the  land,  as  entitled 
them  to  retain  the  possession  thereof  until  they  should 
marry  or  die ;  and  the  estate  given  to  G  will  not  vest  in 
possession  until  that  time. 

This  was  an  action  of  ejectment  in  the  Circuit 
court  of  King  George  county,  brought  by  the  infant 
children  of  George  Mason  Hooe,  by  their  next  friend, 
against  George  Anna  S.  Hooe,  to  recover  two  tracts 
of  land,  called  Dissington  and  Friedland.  The  plain- 
tiflfe  claimed  under  a  devise  to  their  father  from  his 
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1856.    fkther,  Alexander  S.  Hooe.     The  defendant  was  the 

T^rmT  ^"^y  remaining  unmarried  daughter  of  the  testator. 

Alexander  S.  Hooe  died  in  October  1835,  having 

&  a^     made  his  will  in  the  previous  August;  which  contained 

V.       a  sinffle  devise,  as  follows: 
Hooe  . 

"I  give  the  use  and  profits  of  all  my  estate,  real 

and  personal,  to  my  daughters  who  may  remain  single. 

Should  they  all  marry,  or  when  they  die,  then  it  is  my 

will  that  my  property  shall  be  equally  divided  among 

my  surviving  children.     My  land  in  the  county  of  King 

(Teorge,  called  Dissington  and  Friedland,  I  give  to  my 

rion,  George  Mason  Ilooe.     I  do  this  in  consideration 

of  the  attention  and  kindness  that  ,he  has  paid,  and 

that  he  will  continue  to  pay,  to  his  sisters."     George 

Ma.son  llooe  and  the  defendant  George  Anna  S.  Hooe 

were  appointed  executor  and  executrix  of  the  will. 

The  condition  of  the  testator's  estate  and  family  and 
the  circumstances  by  which  he  was  surrounded  at  the 
time  of  making  his  will,  and  at  his  death,  are  stated  by 
Judge  Lee  in  his  opinion. 

The  parties  submitted  the  case  to  the  court  upon  a 
case  agreed,  and  there  was  a  judgment  for  the  defen- 
dant. Whereupon  the  plaintiffs  obtained  a  supersedeas 
to  this  court. 

Wellford  and  Morson^  for  the  appellants. 
Patton^  for  the  appellee. 

Lee,  J.  This  case  turns  upon  the  construction  of 
the  will  of  the  late  Alexander  S.  Hooe  of  King 
George. 

For  the  plaintiffs  it  is  contended  that  the  devise  of 
the  lands  called  "Dissington"  and  "Friedland"  to  the 
testator's  son  George  M.  Hooe,  operates  to  except 
them  out  of  the  estate  the  uses  and  profits  of  which 
had  in  the  first  clause  of  the  will,  been  devised  to  the 
daughters  who  might  remain  unmarried.     Or,  if  this 
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be  not  80,  that  there  is  an  incurable  repugnancy  be-     1856. 
tween  the  devise  to  the  daughters  and  that  to  George    xermT 

M.  Hooe  the  eftect  of  which  is  that  the  latter  operates  

as  a  revocation  pro  tanio  of  the  former.  And  if  neither  ^^^ 
of  these  views  can  be  sustained,  it  is  insisted  that  the  v. 
interest  t^ken  by  the  daughters  in  ^'Dissington"  and 
"Freidland"  was  a  mere  equitable  right  to  the  use 
and  profits  dependent  upon  the  legal  estate  vested  in 
George  M.  Hooe  by  the  terras  of  the  will  and  thus 
that  the  plaintiffs  having  the  legal  title  must  recover 
in  this  action  whatever  may  be  the  rights  of  the  de- 
fendant elsewhere. 

There  are  certainly  no  express  terms  of  exception 
used  in  the  will  nor  are  any  such  to  be  supplied  unless 
rendered  necessary  by  the  clear  and  plain  intention  of 
the  testator.  Indeed  had  there  been  express  terms  of 
exception  no  room  would  have  been  left  for  contro- 
versy. The  argument  is  however  that  from  the  terms 
and  succession  of  the  several  devises  to  the  daughters 
and  George  M.  Hooe,  the  subject  of  the  latter  is  by 
necessary  implication  withdrawn  and  excepted  from 
the  former,  because  George  M.  Hooe  was  to  take  Dis- 
sington  and  Freidland  immediately  and  no  interest  was 
intended  to  be  given  in  them  to  the  daughters.  Thus 
the  question  is  resolved  into  an  enquiry  as  to  what  was 
the  true  meaning  and  intention  of  the  testator,  and 
this  is  to  be  ascertained  by  weighing  the  terms  of  the 
will  themselves  and  by  placing  ourselves  in  the  situa- 
tion of  the  testator  and  considering  the  language  he 
has  used  in  the  light  reflected  upon  it  by  the  circum- 
stances surrounding  him  at  the  time  his  will  was  made, 
and  the  relative  situation  of  the  different  parties. 
Kennon  v.  McRohert  et  ux.  1  Wash.  96;  Wootton  v. 
Redd's  ex'ors,  12  Graft.  196. 

The  testator  by  the  first  clause  of  his  will  gives  the 
use  and  profits  of  all  his  estate  real  and  personal  to 
his  daughters  who  may  remain  single.     By  the  next 
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1856.     clause,  he  declares  that  should  the  daughters  all  marry 
Term7  ^^   when  they  died,  his  property  was  to  be   equally 


Hooe. 


divided  among  his  survi\dng  children.  Thus  an  estate 
A  als  ^^^  '^^*^  ^^^  ^^^  ^^^  ^^^  protits  of  the  whole  estate  was 
V.  plainly  given  to  the  daughters  determinable  as  to  each, 
upon  her  marriage.  Then  follows  the  devise  to  George 
M.  Ilooe  of  Dissington  and  Freidland,  which  is  de- 
clared to  be  in  consideration  of  the  attention  and 
kindness  that  he  had  paid  and  would  continue  to  \^j 
to  his  sisters.  Now  if  we  look  to  the  context  and 
general  tenor  of  the  instrument,  it  seems  apparent 
that  the  testator's  first  object  was  to  provide  for  the 
support  of  his  unmarried  daughters,  and  to  this  end 
he  devotes  the  profits  of  his  whole  estate.  Upon  their 
marriage  when  he  assumed  that  the  necessity  for  such 
provision  would  cease,  or  at  their  death,  he  directs  a 
division  of  his  property  among  his  surviving  children. 
But  it  occurs  to  him  that  his  son  George  M.  Hooe  for 
the  reasons  which  he  assigns  is  entitled  to  some  special 
manifestation  of  gratitude  and  regard,  and  he  accord- 
ingly gives  to  him  his  lands  called  "Dissington"  and 
"Freidland."  The  devise  to  the  daughters  is  of  the 
use  and  profits:  that  to  the  surviving  children  and 
that  to  George  M.  Hooe  are  of  the  absolute  title  and 
estate.  If  therefore  the  devise  to  George  M.  Hooe 
constitutes  an  exception  out  of  any  [previous  devise  it 
would  seem  to  be  rather  out  of  that  to  the  surviving 
children  than  that  to  the  daughters.  The  division  of 
the  property  among  the  surviving  children  was  to  take 
place  upon  the  death  or  marriage  of  the  daughters, 
and  it  is  not  an  unreasonable  interpretation  of  the  will 
that  the  devise  to  the  son  should  take  eitect  at  the 
same  i»eriod. 

This  view  of  the  testator's  intention  as  adduced 
from  the  general  scope  and  context  of  the  will  is 
greatly  strengthened  when  we  come  to  consider  the 
circumstances   by   which   he   was   surrounded  at  the 
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time  it  was  made.     It  appears  that  the  only  real  estate     1856. 
which  he  owned  were  these  lands  called  Dissington    xeraiT 

and  Freidland  and  certain  around  rents  in  Alexandria 

of  the  annual  value  of  one  hundred  and  thirty-five  ^^ 
dollars:  that  these  two  tracts  lay  in  the  county  of  v. 
King  George  and  w^ere  separated  from  each  other  by 
the  main  road  leading  from  Fredericksburg  to  King 
George  court-house,  but  had  always  been  cultivated 
together  and  treated  as  one  plantation  by  the  testator : 
that  his  residence  with  his  family  for  many  years  and 
up  to  the  time  of  his  death  was  upon  Freidland 
on  which  was  a  mansion-house  with  servants'  houses, 
barns  and  other  out-houses,  while  upon  Dissington 
there  was  no  dwelling  or  other  house  whatsoever: 
that  Dissington  contained  about  six  hundred  and 
twent\'-six  acres  and  was  assessed  in  1835  (the  year  of 
the  testator's  death)  at  the  sum  of  five  thousand  eight 
hundred  and  thirty-four  dollars  and  thirty-two  cents : 
that  Freidland  contained  about  one  hundred  and  forty- 
nine  acres  and  was  assessed  in  the  same  year  at  two 
thousand  two  hundred  and  ninety  dollars  and  thirteen 
cents:  that  the  testator  owtied  slaves,  thirty-one  in 
number  and  valued  at  the  aggregate  sum  of  ten  thou- 
sand two  hundred  and  ninety-five  dollars,  and  other 
personal  estate  of  the  value  (as  by  appraisement)  of 
one  thousand  five  hundred  and  thirty-one  dollars :  and 
that  he  owed  very  few  debts  and  those  of  very  incon- 
siderable amount.  It  further  appears  that  at  the 
making  of  his  will  the  testator  had  nine  children, 
three  sons  and  six  daughters :  that  of  the  sons,  the 
eldest  Alexander  S.  was  a  captain  in  the  United  States 
army  and  had  recently  married  the  daughter  of  a  very 
wealthy  man  :  that  the  other  two  sons  were  unmarried 
and  were  lieutenants  in  the  navy  :  that  of  the  daugh- 
ters one  only  was  married,  and  the  youngest  was  of  the 
age  of  ten  years  only. 

Now  it  is  most  probable  that  the  testator   regarded 
Vol.  XIII— 32 


Digitized  by 


Google 


250  COURT   OF   APPEALS    OF    VIRGINIA. 

1856.     any  provision   for  the  immediate  support  of  his  sons 
Term?^  unnecessary,  thinking  the  pay  which  they  received  as 

army  and  navy  officers  adequate  for  that  purpose  whilst 

&al8^  he  did  deem  it  necessary  and  proper  to  make  such  pro- 
V.  vision  for  his  daughters.  And  it  cannot  be  doubted 
that  it  was  his  intention  they  should  continue  to  reside 
until  they  might  happen  to  marry  upon  the  property  on 
which  he  had  for  many  years  resided  with  his  family 
and  should  be  supported  by  cultivating  both  tracts  just 
as  he  had  himself  done  with  the  slaves.  It  is  impos- 
sible to  suppose  he  could  have  intended  to  give  the 
daughters  thirty-one  slaves  and  yet  take  from  them  the 
lands  on  which  they  had  their  home  and  which  would 
be  necessary  for  the  profitable  employment  of  the 
slaves  and  for  their  support  as  well  as  that  of  the 
daughters.  It  cannot  be  supposed  that  he  intended 
the  slaves  to  be  hired  out  and  their  hires  applied  after 
providing  for  the  support  of  children  and  any  who 
might  be  infirm  or  disabled,  to  the  maintenance  of  the 
daughters.  Xor  is  there  any  thing  in  the  motives  by 
which  the  testator  is  prompted  to  make  the  devise  to 
George  M.  Hooe  which  at  all  evinces  any  intention  to 
diminish  the  extent  of  the  previous  devise  to  the 
daughters.  On  the  contrary  those  which  he  assigns 
grow  out  of  his  aflfection  for  His  daughters  and  looked 
to  their  benefit  and  advantage.  The  gift  of  Dissingtou 
and  Freidland  to  George  M.  Hooe  was  in  consideration 
of  the  attention  and  kindness  which  he  should  continue 
to  pay  to  his  sisters  as  well  as  of  that  which  he  had 
previously  shown;  and  when  those  fraternal  offices 
should  be  no  longer  required  by  the  condition  of  his 
sisters,  he  was  to  be  rewarded  by  the  enjoyment  of  the 
property  given  to  him  by  his  father  in  consideration  of 
his  aflfection  and  dutiful  conduct  towards  those  whom 
the  father  regarded  as  most  needing  protection  and 
provision  and  who  were  plainly  the  first  objects  of  his 
bounty  and  paternal  care. 
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Nor  18  there   any  such   inconsistency  between  the     1856. 
devise  to  the  daughters  and  that  to  George  M.  Hooe    xerm^^ 

that  the  latter  should  be  regarded  as  a  revocation  of 

the  former  to  the  extent  of  the  subject  which  it  em-  ^^| 
braces.  The  rules  on  this  subject  of  an  implied  revo-  v. 
cation  of  a  previous  devise  by  a  subsequent  inconsis- 
tent one,  are  well  settled.  It  is  the  duty  of  the  judi- 
cial expounder  of  a  will  to  give  eftect  to  every  word 
without  alteration  or  diminution,  it  an  eftect  can  be 
given  to  it  not  inconsistent  with  the  general  intent  of 
the  whole  will  taken  together ;  and  the  former  of  se- 
veral apparently  contradictory  devises  is  never  to  be 
sacrificed  but  on  the  failure  of  every  attempt  to  give 
to  the  whole  such  a  construction  as  will  render  every 
part  of  it  eftective ;  and  in  the  attainment  of  this  ob- 
ject, the  mere  local  order  of  the  several  devises  will  be 
disregarded  if  by  their  transposition,  a  consistent  dis- 
position may  be  deduced  from  the  entire  will.  2  Jar- 
man  on  Wills  415;  Gray  v.  Minnethorpe^  3  Ves.  R.  103; 
Constaniine  v.  Constantine^  6  Ves.  R.  100 ;  Doe  ex  dern. 
Bddmn  et  ux,  v.  Rawding^  2  Barn.  &  Aid.  448,  449, 
452;  Shelim's  ex'ors  v.  Shelton,  1  Wash.  53.  Thus  the 
rule  which  assigns  to  a  subsequent  devise  in  a  will  the 
effect  of  revoking  a  previous  one  as  being  the  latest 
manifestation  of  the  testator's  intention  is  never  ap- 
plied except  where  the  two  provisions  are  totally  irre- 
concilable and  where  the  real  intention  of  the  testator 
cannot  be  ascertained.  Covenhoven  v.  Shuler,  2  Paige's 
R.  122;  Homer  v.  Shelton,  2  Mete.  K.  194,  202.  Nor  is 
it  ever  suftered  to  clash  or  interfere  with  the  doctrine 
which  eujoins  upon  the  expositor  to  look  for  the  inten- 
tion of  the  testator  in  the  general  tenor  and  context  of 
the  instrument  and  to  qualify  or  even  reject  any  clause 
or  phrase  that  may  be  found  incompatible  with  it;  and 
though  first  expressed,  this  general  intent  shall  over- 
rule the  particular  intent  afterwards  disclosed.  1  Jar- 
man  on  Wills  420;   2  Wms.  Ex.  710,  et.  seq.;  Doe  ex. 
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1866.     dem.  Bosnall  v.  Harvey^  4  Barn.  &  Cress.  610,  10  Eng. 
^T^  C.  L.  R.  419;  Jesson  v.  Wright,  2  Bligh.  Par.  Cas.  1, 

56 ;  Boon  v.  Cornforth,  2  Ves.  R.  277 ;   Coryton  v.  Sei- 

&ab.  3^^^^'  2  Cox'8  Oas.  340;  Lunn  v.  Osborne,  7  Sim.  R.  56, 
V.  9  Cond.  Eng.  Ch.  R.  476 ;  Bartlett  v.  King,  12  Ma^. 
•  R.  637;  Cook  v.  Holmes,  11  Mass.  R.  528.  And  the 
courts  have  ever  betrayed  an  anxiety  in  the  interpre- 
tation of  wills  to  adopt  such  a  construction  as  will 
give  eftect  to  every  part  of  an  instrument  and  thus 
avoid  declaring  any  provision  which  it  contains  to  be 
repugnant  to  others.  Thus  where  a  testator  in  differ- 
ent parts  of  his  will  gives  the  same  identical  lands  to 
diflPerent  persons  in  fee ;  this  would  appear  to  be  a  case 
of  direct  and  insuperable  repugnancy  in  which  the 
earlier  devise  in  the  will  would  according  to  the  rule 
be  deemed  to  be  revoked  by  the  later.  But  the  diffi- 
culty has  been  overcome  by  the  modern  construction 
which  would  seem  to  have  prevailed  in  opposition  to 
the  early  writers,  according  to  which  the  devisees  take 
concurrently.  Sherratt  v.  Bentley,  2  Myl.  &  Keene 
149,  7  Cond.  Eng.  Ch.  R.  305 ;  Ridout  v.  Pain,  3  Atk. 
R.  486 ;    Consiantine   v.    Constaniine,  6   Ves.    R.  100 ; 

1  Jarman  on  Wills  415.  So  where  there  are  apparent 
inconsistent  limitations  on  an  estate  in  fee,  the  conflict 
has  been  reconciled  by  assuming  that  the  latter  dispo- 
sition was  intended  as  a  substituted  devise  in  case  of 
lapse  and  applied  exclusively  to  the  event  of  the  prior 
devisee  dying  in  the  lifetime  of  the  testiitor.  Clayton 
V.  Lowe,  5  Barn.  &  Aid.  636,  7  Eng.  C.  L.  R.  218. 
Other  illustrations  of  the  astuteness  of  the  courts  to 
reconcile  apparent  repugnance  between  the  devises  of 
a  will  will  be  found  in  the  cases,  Holdfast  ex  dem.  Hitch- 
cook  V.  Pardoe,  2  Black.  R.  975 ;  Coryton  v.  Helyar,  2 
Cox's  Cas.  340 ;  Bettisoi)  v.  Richards,  7  Taunt.  R.  105, 

2  Eng.  C.  L.  R.  40. 

In  this  case  I  think  there  is  no  difficulty  in  recon- 
ciling the  seemingly  inconsistent  devises.     The  devise 
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to  the  daughters  is  as  we  have  seen,  of  a  life  estate    1856. 
determinable  as  to  each  upon  her  happening  to  marry.    Xerm7 

This  is  followed  by  a  devise   in  fee  of  the  lands  to 

George  M.  Hooe.  The  plain  and  natural  import  of  ^^ 
such  a  disposition  would  seem  to  be  that  the  former  v. 
devise  should  have  its  full  effect  and  the  latter  take 
effect  in  remainder  after  the  determination  of  the  pre- 
vious estate  upon  the  marriage  or  death  of  the  daugh- 
ters. Such  I  think  we  must  see  was  the  intention  of 
the  testaton  whether  we  look  to  the  general  tenor  and 
context  of  the  will  alone  or  view  it  as  illustrated  and 
explained  by  surrounding  circumstances.  There  is 
therefore  no  room  for  this  doctrine  of  repugnancy  and 
implied  revocation.  The  case  resembles  that  put  of  a 
devise  of  lands  in  fee  to  A  and  a  subsequent  devise  of 
the  same  lands  to  B  for  life.  In  thti  construction  of 
law  both  devises  shall  stand  and  the  will  shall  be  read 
as  if  the  devise  had  been  first  to  B  for  life  with  re- 
mainder to  A  in  fee.  Per  Anderson,  C.  J.  Anon,  Cro. 
Eliz.  9. 

This  construction  will  be  found  strongly  supported 
by  a  decision  of  the  Supreme  court  of  North  Carolina 
in  a  very  similar  case.  The  testator  by  his  will  gave 
to  his  wife  a  life  estate  in  the  land  and  plantation 
whereon  he  lived.  After  some  other  provisions,  the 
will  proceeded  as  follows :  "  To  my  son  Aaron  I  give 
a  horse  &c.  my  land  and  plantation  that  I  have  before 
mentioned  in  this  will  with  all  the  farming  utensils 
Ac."  It  was  contended  that  the  devise  of  the  estate 
for  life  to  the  wife  was  revoked  by  the  subsequent 
devise  to  the  son  or  at  least  w^as  so  far  modified  that 
the  son  became  entitled  to  an  immediate  estate  in  the 
premises  on  the  death  of  the  testator  and  to  a  joint 
possession  with  the  wife.  But  the  court  held  other- 
wise and  that  the  wife  was  entitled  to  an  exclusive 
life  estate.  Ruffin,  C.  J.  said  "that  no  contradiction 
was  to  be  allowed  of  unless  the  several  provisions  are 
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1856.    absolutely  irreconcilable."     ''  That  the  natural  import 
Tenn^^  of "  (such  a  devise)  "  is  that  the  latter  takes  in  remain. 

der  and  therefore  that  the  first  gift  remains  in  force. 

^^®  In  that  way  there  is  nothing  incongruous  in  the  two 
V.  dispositions  but  each  operates  in  its  natural  order." 
^^*     Crissman  v.  Oiasman^  6  Ired.  Law  R.  498. 

In  our  case  the  devise  to  the  daughters  is  of  a  life 
.  estate  determinable  as  to  each  upon  her  previous  mar- 
riage, and  there  is  the  additional  circumstance  evincive 
of  the  testator's  intention  that  there  should  be  no 
interference  between  it  and  the  devise  to  George  M. 
Hooe,  that  the  former  is  in  terms  of  the  use  and  profits 
of  the  estate,  the  latter  is  of  the  lands  by  the  names 
which  had  been  given  to  them. 

The  remaining  ground  upon  which  the  right  to  re- 
cover in  this  action  has  been  sought  to  be  maintained 
that  the  devise  to  George  M.  Ilooe  passes  the  legal 
title  at  least  subject  to  accountability  in  equity  to  the 
daughters  for  the  rents  and  profits,  is  I  think  equally 
unsustainable.  It  is  in  vain  to  enquire  what  might  be 
the  technical  import  of  the  language  used,  or  the 
nature  of  the  limitations  which  it  might  create  if 
employed  in  a  deed.  It  is  the  language  of  a  nonpro- 
fessional gentleman  in  the  country  framing  for  himself 
the  testamentary  disposition  of  his  estate.  There  is 
no  room  here  for  the  application  of  technical  rules  or 
the  niceties  of  conveyancing.  The  first  and  great 
rule  in  the  exposition  of  wills,  to  which  all  other  rules 
must  bend,  as  said  by  Chief  Justice  Marshall,  is  that 
the  intention  of  the  testator  shall,  prevail  provided  it 
be  consistent  with  the  rules  of  law.  It  is  the  polar 
star  to  guide  us  in  the  construction  of  wills.  Smith  v. 
Bell,  6  Peters'  R.  68,  75,  84.  If  the  intention  be 
apparent,  no  strict  legal  construction  nor  technical 
sense  of  any  words  whatever,  shall  prevail  against  it. 
2  Wms.  Ex.  710;  Hodgson  v.  Ambrose^  1  Doug.  R. 
337,  342;  Homer  v.  Shelton,  2  Mete.  R.  195;  Kemon  v. 
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McRobert  et  ux,  1  Wash.  96.     Here  the  plain  and  un-     1856. 
mistakable    intention   of  the    testator    was   that   the    xe^T^ 


Hooe 


daughters  should  have  the  use  and  profits  of  the 
whole  estate  for  their  support  and  education  until  the  ^^| 
necessity  for  such  a  provision  should  cease  by  reason  v. 
of  their  marriage  or  death:  and  this  right  to  cultivate 
the  lands  for  theu*  own  benefit  wdth  the  slaves,  carries 
with  it  as  a  necessary  incident  the  absolute  right  to 
the  possession  untrarameled  by  any  notion  of  mere 
trust.  Or  if  it  be  regarded  in  the  terms  of  its  cre- 
ation, as  a  devise  in  trust  to  permit  the  daughters  to 
receive  the  rents  and  profits,  it  is  and  executed  use 
carrying  the  legal  title  upon  which  the  daughters  may 
successfully  rest  their  defense  to  any  action  by  George 
M.  Hooe  or  his  heirs  before  their  estate  is  determined 
as  provided  in  the  will,  upon  the  principle  established 
in  Doe  ex  dan.  Leicester^  2  Taunt.  R.  109.  Either  way, 
the  will  should  in  effect  be  read  as  giving  a  life  estate 
to  the  daughters  determinable  as  to  each  by  marriage 
with  remainder  in  fee  to  George  M.  Hooe. 
I  am  of  opinion  to  affirm  the  judgment. 

The  other  judges  concurred  in  the  opinion  of 
Lee,  J. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  that  by  the  first  clause  of 
the  will  of  the  said  Alexander  S.  Hooe  deceased,  an 
estate  for  life  was  given  to  his  daughters  in  the  pro- 
perty therein  described,  determinable  as  to  each,  upon 
her  marriage. 

And  the  court  is  ftirther  of  opinion  that  the  devise 
of  the  lands  called  "Dissington"  and  "Freidland  "  to 
the  testator's  son  George  Mason  Hooe,  by  the  third 
clause  of  the  w^ill,  is  not  to  be  regarded  as  an  excep- 
tion out  of  the  general  devise  in  the  first  clause  to  the 


Digitized  by 


Google 


^256 


COURT    OF   APPEALS   OF   VIRGINIA. 


Hooe 
&  als. 

V. 

Hooe. 


1856.  daughters,  nor  as  a  revocation  of  said  devise  pro  ianto 
TermT  ^P<^^  ^^e  ground  of  repugnancy  thereto. 

And  the  court  is  further  of  opinion  upon  the  true 
construction  of  said  will  that  the  daughters  did  not 
take  a  mere  equitable  right  to  the  use  and  profits  of 
the  property  devised  dependent  as  to  the  lands  called 
Dissington  and  Freidland  upon  a  legal  estate  vested  in 
possession  in  the  said  George  Mason  Hooe,  but  took 
such  a  legal  estate  in  the  use  and  profits  of  the  tes- 
tator's whole  estate  including  Dissington  and  Freidland 
as  entitled  them  to  retain  the  possession  thereof  until 
they  should  be  married  or  die,  and  that  the  estate 
given  to  George  Mason  Hooe  in  Dissington  and  Freid- 
land will  not  become  vested  in  possession  as  long  as 
either  of  said  daughters  shall  remain  in  life  and  un- 
married. 

And  the  court  is  therefore  of  opinion  that  as  the 
defendant  is  one  of  the  daughters  of  the  said  Alexan- 
der S.  Hooe  and  is  still  unmarried,  the  plaintifts  are 
not  entitled  to  recover  in  this  action. 

And  so  it  seemeth  to  the  court  here  that  there  is  no 
error  in  the  judgment  aforesaid. 

Therefore  it  is  considered  by  the  court  that  the  said 
judgment  be  aflirmed  and  that  the  defendant  in  error 
recover  against  the  said  Elizabeth  M.  A.  G.  HooCy 
prochein  ami  of  the  plaintiflTs  thirty  dollars  damages 
according  to  law  for  retarding  the  execution  of  the 
said  judgment,  together  with  her  costs  by  her  in  the 
defense  of  said  writ  in  this  court  expended.  Which 
is  ordered  to  be  certified  to  the  said  Circuit  court. 
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Franklin's  adraW  i\  P.  Depriest.  1856. 

January 
(Absent  Allen,  P.)  Term. 

March  10. 

1.  The  official  bond  of  an  executor  is  made  payable  to  four  justices, 

one  of  whom  was  not  a  member  of  the  court  at  the  time. 
Held: 

1.  That  the  surety  having  executed  the  bond  he  is  not 

estopped  from  pleading  that  it  is  not  his  bond  because 
so  executed. 

2.  That  by  the  act,  Qode,  ch.  168,  §  3,  p.  640,  the  suit  may  be 

maintained  upon  the  bond,  though  it  is  made  payable 
to  a  justice  who  was  not  sitting  in  the  court  at  the  time 
of  its  execution.* 

2.  Testator  dies  intestate  as  to  one  slave  who  is  sold  by  the  execu- 

tor  and  purchased  by  himself.  Afterwards  the  executor 
having  failed  to  settle  his  accounts,  a  suit  in  equity  is  brought 
against  him,  in  which  there  is  a  claim  for  the  slave  and  his 
hires,  and  for  a  settlement  of  his  accounts ;  and  in  this  suit 
the  sale  to  the  executor  is  set  aside,  and  he  is  required  to  ac- 
count for  the  hires  of  the  slave  :  and  in  1850  there  is  a  decree 
against  the  executor  in  favor  of  the  parties  interested  in  the- 
estate  for  their  respective  shares  of  these  hires.  In  anaction^ 
against  a  surety  of  the  executor  founded  on  this  decree. 
Held :  The  statute  of  limitation  in  favor  of  the  sureties  of 
fiduciaries,  Cbde,  ch.  149,  {  5  and  6,  p.  591,  did  not  begin  to* 
run  in  favor  of  the  surety  until  the  decree  of  1850 :  And  this- 
though  the  surety  was  not  a  party  to  the  suit  in  equity .f 

3.  That  the  decree  against  the  executor  was  de  bonis  testatoris,  when 

it  should  have  been  de  bonis  propriiSy  is  an  error  of  which  the 
plaintiff  might  have  complained,  but  it  is  not  an  error  which 
can  avail  the  surety. 

4.  If  the  decree  was  erroneous  as  to  the  surety,  this  would  not 

*  Code,  ch.  168,  §  3,  p.  640.  "  Upon  an  oflScial  bond,  executed 
before  this  act  is  in  force,  suit  may  be  maintained  (for  the  benefit 
of  any  person  injured  by  the  breach  of  the  condition  thereof)  in 
the  names  of  the  judges,  justices  or  other  person  to  whom  such 
bond  is  payable,  whether  any  of  the  obligees  be  alive  or  not ;  and 
although  any  justice  lo  whom  the  bond  is  made  payable,  was  not 
sitting  in  the  court  at  the  time  of  its  execution,  or  although  any 
other  justice  was  sitting  at  the  time." 

t  See  the  opinion  of  Judge  Lee  for  the  statute. 
Vol.  XIII— 33 
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it  a  nulity.  So  lonjr  as  it  remains  unreversied  full  force  and 
effect  must  be  given  to  it  as  well  against  the  surety  as  the  ex- 
ecutor ;  antl  it  cannot  bequestioneti  by  the  surety  in  an  action 
upon  the  official  lx>nd  of  the  executor. 

This  was  an  action  in  the  Circuit  court  of  Campbell 
county,  brought  in  January  1851,  by  Williston  Tal- 
bott,  John  Orcran,  Auficlm  Lynch  and  Adam  Clement, 
justices  of  said  county,  at  the  relation  of  Patsey  De- 
priest,  against  Lewis  Franklin,  and  upon  his  death  re- 
vived against  lii:%  administrator.  The  action  was 
founded  on  the  official  bond  of  John  Kosser,  as  execu- 
tor of  Henry  Wood,  and  was  against  Franklin  as  one 
of  his  sureties.  The  declaration,  after  setting  out  the 
execution  of  the  bond  and  the  qualiii cation  of  Rosser 
as  executor  of  Wood,  set  out  the  proceedings  in  a  suit 
in  chancery  instituted  in  December  1834,  by  Patsey  De- 
priest  and  others  against  the  said  executor,  which  re- 
sulted in  a  decree  made  in  October  1850,  in  favor  of  the 
plaintiiife,  for  various  sums,  and  among  others  for  tlie 
sum  of  eight  hundred  and  twenty-one  dollars  and 
twenty  cents,  with  interest  on  four  hundred  and  ninety 
dollars,  a  part  thereof,  from  the  31st  of  December  1847 
till  paid  :  this  being  the  share  of  Patsey  Depriest  of  the 
hires  of  a  slave  name  Squire,  for  which  the  executor 
was  held  responsible. 

Franklin  appeared  and  pleaded  "  covenants  per- 
forme<l,"  and  the  statute  of  limitations,  on  which 
issiies  were  made  up.  He  also  tendered  a  further 
special  plea  ot  )ton  est  faeium,  that  the  official  bc^iid  of 
the  executor  was  not  made  payable  to  the  justices  of 
the  County  court  of  Campbell  at  the  time  it  was  exe- 
cuted ;  and  that  Adam  Clement,  one  of  the  persons  to 
whom  it  is  made  payable,  was  not  one  of  the  justices 
sitting  in  said  court  at  the  time  of  the  execution  of  said 
bond,  as  would  appear  by  the  records  of  that  court. 
This  plea  was  objected  to  by  the  plaintiii,  and  excluded 
by  the  court ;  and  the  defendant  excepted. 
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On  the  trial  the  defendant  demurred  to  the  evidence;     1856. 
and  the  jury  having  found  a  verdict  for  the  plaintift*   Term7 

for  eight  hundred  and  twenty-one  dolhirs  and  twenty  

cents,  with  interest  on  four  hundred  and  ninety  dol-  ^Jf^^' 
lars,  a  part  thereof,  from  the  Slst  of  December  1847    adm'r 
till  paid,  subject  to  the  opinion  of  the  court  on  the    p.  pe- 
demurrer  to  evidence ;  the  court  at  the  same  term  ren-    P"est. 
dered  a  judgment  thereon  in  favor  of  the  plaintiff: 
Whereupon  Franklin's  administrator  applied  to  this 
court  for  a  supersedeas^  which  was  awarded.     The  evi- 
dence is  sufficiently   stated  in  the  opinion  of  Judge 
Lbe. 

Garland,  for  the  appellant : 

1.  The  first  question  presented  is,  Whether  the  court 
erred  in  refusing  to  receive  the  plea,  stating  that  the 
bond  was  not  taken  in  conformity  with  the  act  of  as- 
sembly ?  The  plea  alleges,  and  verifies  it  by  the  record, 
that  Adam  Clement,  one  of  the  justices  to  whom  said 
bond  is  payable,  was  not  sitting  in  said  court  at  the 
time  said  bond  was  executed.  The  record  would  show 
that  but  three  justices  were  sitting  when  said  bond 
wa.s  taken,  and  it  was  therefore  not  taken  in  confor- 
mity with  the  act  of  assembly.  These  bonds  are  sta- 
tutorj'  bonds,  and  the  requisites  of  the  statute  must  be 
therefore  complied  with. 

2.  The  next  question  is,  Did  the  court  err  in  refus- 
ing to  receive  the  plea  of  the  statute  of  limitations 
upon  executor's  bonds  ?  We  insist  that  it  did.  The 
bond  bears  date  the  8th  of  December  1823.  The  suit 
in  this  case  (which  is  the  first  proceeding  of  which  the 
court  can  notice  upon  the  executor's  bond)  was  insti- 
tuted on  the  10th  of  January  1851,  twenty-eight  years 
after  the  execution  of  the  bond.  By  the  various  re- 
ports in  the  chancery  suit,  it  will  be  seen  that  the  in- 
debtedness to  the  appellee  Patsey  Depriest  was  entirely 
on  account  of  the  negro  Squire  and  his  hires,  except 
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1856.     sixty  dollars  and  sixty-two  cents  as  of  December  31st^ 
Tem/^  1833,  and  its  interest,  which  was  properly  in  the  hands 

of  said  John  Rosser,  w^ho  was  at  that  time  her  trustee. 

^1^^'    Upon  inspection  of  the  decree,  it  will  be  found  that 
adm'r    there  was  no  general  balance  upon  account  due  to  the 
P.  De-    several  plaintiffs  who  have  brought  these  suits,  except 
priest,    to  Patsey  Depriest,  as  above  stated;  and  that  the  whole 
sums  decreed  in  their  favor  to  be  due  arose  out  of  the 
proceeds  of  a  sale  and  the  hires  of  the  negro  Squire. 
Of  course  the  securities  were  not  bound  for  any  mis- 
appropriation of  the   trust  fund  of  Patsey  Depriest, 
held  by  said  Rosser,  as  her  trustee.     The  conditions  of 
an  executorial  bond  could  not  cover  such  a  liability. 
Jones  V.  ffobson,  2  Rand.  483. 

It  is  insisted  that  the  right  of  action  to  set  aside  the 
sale  of  the  negro  man  Squire  accrued  from  the  time 
when  said  sale  was  made.  The  injury  to  the  legatees 
was  the  sale ;  and  thereupon  the  condition  of  the  bond 
was  broken,  and  a  right  of  action  accrued.  Spoisiaood 
V.  Dandridge^  4  Munf.  289.  The  plaintifts,  aware  of 
this  state  of  things,  made  the  securities  defendants  by 
the  amended  bill.  Two  securities  appeared  and  an- 
swered, relying  upon  the  act  of  limitations.  The 
plaintifts,  seeing  that  the  statute  would  apply,  and  in 
order  to  avoid  it,  (Rosser  not  having  relied  upon  it,) 
dismissed  their  suit  as  to  the  securities  and  took  this 
extraordinary  decree  in  this  case,  that  the  actual  in- 
debtedness of  the  executor  to  the  estate  should  be  paid 
out  of  the  assets  of  the  estate. 

3.  The  last  question  is.  Did  the  court  err  in  over- 
ruling the  defendant's  demurrer  to  evidence  and  giving 
judgments  for  the  plaintift  ?     We  think  it  did. 

Because  the  decree,  in  '^Depriest  v.  Wood's  adnfr^^^ 
given  in  evidence,  was  both  a  fraud  upon  the  securities 
and  a  nullity. 

1.  Was  it  not  a  fraud  ?  In  using  this  expre^on, 
we  do  not  mean  to  attribute  any  intentional  fraudulent 
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design,  but  insist  that  it  was  a  legal  fraud.     The  secu-     1856. 
rities  had  been  dismissed  from  the  case  and  placed  in  a    xenrL^ 

situation  in  which  they  could  not  protect  their  rights.  

The  decree  is  such  as  the  plaintiffs  had  no  right  to  have,     [f^'g 
and  such  as  no  court  should  have  rendered.     It  is  the    admV 
first  instance  in  the  history  of  our  judicial  proceedings    p.  pe- 
in  which  a  decree  in  favor  of  distributees  against  an    P"^*- 
executor  for  distribution,  after  a  balance  found  due  in 
his  hands,  has  been  rendered  papable  out  of  the  assets 
of  the  estate  in  his  hands  to  be  administered,  and  not 
out  of  his  own  personal  esUite. 

Whoever  heard  that  legatees  were  to  be  treated  as 
creditors  of  an  estate  ?  And  yet  such  is  this  decree. 
The  legatees  could  only  be  entitled  to  the  residue  of 
the  estate,  after  the  payment  of  debts ;  and  for  such 
residue  they  were  entitled  to  a  direct  decree  against 
the  executor.  In  this  case  they  could  not  make  the 
assets  of  the  estate  pay  the  amount  of  Squire's  sale 
and  hires,  when  the  executor  alone  was  in  default. 
This  decree,  being  against  all  rules  and  precedents, 
could  have  no  other  object,  therefore,  than  to  avoid 
the  statute  of  limitations  which  had  applied  in  favor 
of  the  securities;  and  as  they  had  been  dismissed  fi'om 
the  case  and  could  not  protect  their  rights,  it  was  in 
law  a  fraud  upon  their  rights. 

This  decree  should  have  been  against  John  Rosser's 
private  estate.  Moore's  ex^x  v.  Ferguson,  2  Munf.  -421 ; 
Sheppard's  ex'or  v.  Starke,  3  Munf.  29;  2  Rob.  Pr.  392, 
old  ed. 

2.    We  insist,  also,  that  this  decree  is  a  nullity. 

This  suit  was  on  behalf  of  legatees.  It  has  been 
found,  upon  a  settlement  of  the  executorial  account, 
that  there  are  certain  balances  in  the  hands  of  the 
executor  due  to  them  as  legatees.  For  these  balances, 
instead  of  taking  decrees  directly  against  the  executor, 
they  have  taken  decrees  against  the  assets  of  the  estate 
in  his  hands  to  be  administered.     The  record,  made 
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1856.     evidence  in  the  case  at  bar,  shows  that  the  whole  estate 

TeXT  ^^  ^^^  testator  is  in  the  hands  ot  the  legatees  them- 

selves,  except  these  balances.     The  decree,  then,  is  sub- 

Hn's     stantially  against  the  legatees  themselves, 
adm'r        We  insist,  therefore,  that  the  judgment  upon  the 
P.  lie-    demurrer  to  evidence  is  erroneous  and   ought  to  be 
priest,    reversed. 

Mosby^  for  the  appellee : 

The  counsel  for  the  appellee  submits  that  two  ques- 
tions only  are  presented  by  these  records  to  the  Court 
of  appeals.     Did  the  court  err: 

1.  In  rejecting  the  third  plea  offered  by  the  defen- 
dants severally  ? 

2.  In  overruling  the  defendant's  demurrer  to  the  evi- 
dence and  giving  judgments  for  the  plaintiff? 

As  to  the  first :  The  gist  of  this  plea  is,  that  the 
bond  sued  on  "  is  not  payable  to  the  parties  sitting  in 
the  said  County  court  of  Campbell  at  the  time  it  was 
executed." 

I  submit  that  the  bond,  on  its  face,  declaring  that 
the  obligors  are  bound  to  four  persons,  "  gentlemen 
justices  of  the  county  of  Campbell,  now  sitting,"  they 
are,  upon  general  principles,  estopped  (even  if  the 
fact  were  otherwise,  as  it  really  was  not  in  this  case,) 
from  denying  that  averment  was  true.  It  is  not  ne- 
cessary, however,  to  fortity  this  position  by  argument 
or  authority,  since  the  question  presented  is  settled 
definitively  by  the  3d  section  of  chapter  168  of  the 
Code,  p.  640. 

This  section  provides,  that  "upon  any  official  bond, 
executed  before  this  act  is  inforce^  suit  may  be  maintained 
(for  the  benefit  of  any  person  injured  by  the  breach  of 
the  condition  thereof,)  in  the  names  of  the  judges, 
justices  or  other  person,  to  whom  such  bond  is  pay- 
able, whether  aii}^  ot  the  obligees  be  alive  or  not,  and 
although  any  justice  to  whom  the  bond  is  payable, 
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was  not  fittiiHj  in  court  at  the  time  of  its  execution^  or  1856. 
although  any  other  justice  was  Bittin,<^  at  that  time."        Term7 

As  to  the  sccothl  question :     The  printed  argument  of 

the  appellant's  counsel  takes  the  ground  that  the  de-  ^[f^g" 
cree  of  12th  of  October  1850  was  ''  a  fraud  upon  the  adm'r 
securities  and  a  nullity."  P.  De- 

As  to  this  latter  ground,  it  may  be  remarked,  at  the  P"^t. 
lea^t,  it  is  most  gratuitous.  How  could  the  decree  of 
the  12th  of  October  1850  be  a  fraud  upon  or  inju- 
ously  aftect  the  rights  of  the  sureties?  It  simply 
carried  out  the  mandate  of  the  Court  of  appeals, 
directing  the  executor  John  JRosser  to  be  charged  with 
Squire  and  his  hires,  which  could  not  have  been  re- 
sisted either  by  him  or  the  sureties.  It  did  not  bind 
the  sureties,  unless  they  were  bound  independently  of 
it.  It  did  not  and  could  not  possibly  affect  the  opera- 
tion of  the  act  of  limitations,  if  that  act  was  otherwise 
a^)rotection  to  them.  It  left  them  exactly  where  they 
were,  if  they  had  not  been  made  parties  by  the 
amended  bill  of  1850.  When  sued  in  the  ae//on  at 
law,  the  forum  merely  was  changed,  and  they  had 
then  and  there  every  right  of  defense  that  could  at 
any  time  or  under  any  circumstances  have  been  made 
by  them. 

Equally  powerless  is  the  idea  that  the  decree  is  a 
nullity,  because  it  directs  the  executor,  out  of  the  assets 
of  his  testator  in  his  htrnds,  to  pay  the  plaintiff's  de- 
mand. It  is  true,  that  so  far  as  Mrs.  Depriest  is  eon- 
cmml,  the  decree  may  be  regarded  as  erroneous,  be- 
cause it  limits  the  recover y  of  the  sum  decreed  her,  to 
the  assets  in  the  executor's  hands ;  and  for  this  cause 
^he  might  recerse  it,  if  her  interests  should  make  it  ne- 
cessary to  do  so.  This  is  the  principal  referred  to  in 
2  Rob.  Pr.  p.  3^2,  and  sanctioned  by  the  Court  of 
appeals  in  2  Munf.  421,  and  3  Munf.  29. 

But  the  case  is  wholly  different  so  far  as  the  execu- 
tor and  his  sureties  are  concerned.     Thcf/  cannot  object 
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1856.    to  the  decree  because  of  its  limited  character.    This 
Term7  ^^  beneficial  to  them,  and  especially  •  to  the  sureti^. 

It  is  admitted  the  executor  had  in  his  hands  the  hires  of 

lh?8  Squire.  By  the  terms  of  the  executorial  bond  he  was 
adm'r  bound  to  pay  them  over  to  the  rightful  owner,  and  his 
P.  De-  sureties  stood  responsible  for  that  appropriation.  It 
priest,  ig  uQt  perceived  how  they  were  or  could  be  injured 
by  a  decree  which  (though  it  restncied  the  appellee's 
proper  remedy)  did,  in  eftect,  but  order  the  executor 
to  pay  these  very  hires  over  to  her.  Following  the 
decree,  she  attempts  to  collect  them  by  execution. 
The  return  shows  an  inability  to  do  so,  and  the  verdict 
finds  that  the  executor  has  wasted  and  converted  them 
to  his  own  use.  What  more  can  be  necessary  to  lix 
the  liability  of  the  sureties?  It  is  submitted  that  that 
liability  was  perfect  and  must  now  be  entbrced  unless 
the  act  of  limitations  is  a  bar.  And  this  brings  up 
the  only  point  really  relied  on  by  the  appellant?  in 
the  court  below,  viz : 

Did  the  act  of  limitations  bar  the  plaintift''s  action > 

The  facts  are,  that  the  sale  of  Squire  was  in  May 
1825,  and  the  suit  of  Depriest  v.  Rosser  was  com- 
menced the  23d  of  December  1834,  so  that,  on  the 
ground  taken  by  the  appellant  himself,  his  defense 
fails. 

But  it  is  submitted  that  the  appellant's  counsel  mis- 
apprehends the  true  period  at  which  the  act  of  limita- 
tions relied  on  could  apply  to  the  bond  in  question. 
The  act  was  passed  on  the  8th  of  March  1826,  and 
went  into  eftect  on  that  day.     See  Supp.  K.  C.  p.  260. 

By  the  4th  section  it  is  provided, "  that  in  comput- 
ing the  time  within  which  rights  of  entry  and  of  action 
now  existing  will  be  barred  by  the  provision  of  this 
act,  this  computation  shall  commence  from  the  date  of 
the  passage  of  this  act  and  not  before^  so  that  such  entries 
may  be  made  and  such  actions  brought  within  the 
same  time,  as  if  the  right  or  title  thereto  had  accrued 
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at  the  time  of  passing  this  act."    The  8th  day  of  March     1S56. 
1826  being  then  the  earliest  day  at  which  the  sureties  '^xermT 

could  begin  to  rely  on  this  act,  and  the  suit  of  Depriest  

V.  Rosser  having  been  commenced  on  the  23d  Decem-     {^»g 
ber  1834,  there  seems  to  be  an  end  of  the  question,    adm'r 
unless  indeed  the  fact  that  they  were  not  made  parties    p.  pe- 
in  the  suit  thus  brought  against  the  executor  will  dis-    P"®8t- 
charge  them.     The  appellant's  counsel,  neither  in  the 
petition  nor  printed  argument,  has  contended  for  such 
a  proposition. 

The  court  is  referred  to  the  case  of  Roberts  v.  Cohnn. 
3  Gratt.  358.  That  was  a  case  much  stronger  for  the 
surety  than  this.  A  ward,  soon  after  coming  of  age, 
filed  a  bill  against  the  administrator  of  her  guardian 
for  an  account.  After  twenty-four  years  a  decree  was 
rendered  in  the  ward's  favor.  Unable  to  make  it  out 
of  the  guardian's  estate,  she  then  tiled  a  bill  against 
his  sureties,  and  this  court  held  "that  the  lapse  of 
time  daring  which  the  ward  was  prosecuting  the 
claim  against  the  administrator  ot  the  guardian  fur- 
nisher no  ground  for  the  exoneration  of  the  surety; 
and  that  the  statute  of  limitations  does  not  apply  to 
the  case." 

Lee,  J.  I  am  of  opinion  that  the  third  plea  oftered  . 
by  the  plaintitls  in  error  that  Clement  one  of  the  per- 
sons to  whom  the  bond  sued  on  was  made  payable, 
was  not  one  of  the  justices  sitting  in  the  court  at  the 
time  the  bond  was  executed,  was  naught  and  was  pro- 
perly rejected  by  the  court.  By  the  bond  itself  the 
parties  who  executed  it  acknowledged  and  declared 
that  the  four  persons  to  whom  it  was  made  payable 
were  justices  of  the  county,  then  sitting,  and  it  was 
acknowledged  by  them  in  open  court  and  ordered  to 
be  recorded.  They  are  therefore  estopped  now  from 
averring  the  contrary  upon  the  general  principles  of 
estoppels.  But  if  there  were  any  doubt  about  this. 
Vol.  XIII— 84 
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1856.    the  question  is  put  at  rest  by  a  provision  of  the  Code 
Term.^  which  declares  that  upon  any  official  bond  executed 

before  that  act  was  in  force  suit  may  be  maintained  iu 

^ifn^s"    ^^^  name  of  the  judges,  justices  or  other  persons  to 

adm'r    whom  such  bond  is  payable,  whether  any  of  the  obli- 

P.  De-    S^^^  ^^  alive  or  not  and  although  any  justice  to  whom 

priest    the  bond  is  made  payable  was  not  sitting  in  the  court 

at  the  time  of  its  execution  or  although  any  other 

justice  was  sitting  at  that   time.     Code   of  Virginia, 

ch.  168,  §  3,  p.  640. 

The  defendant  in  error  having  given  in  evidence  the 
bond  of  Rosser  and  his  sureties,  the  decree  of  the  12th 
of  October  1850,  the  execution  sued  out  upon  that 
decree  and  the  return  "  no  effects "  showed  herself 
prima  facie  entitled  to  recover  in  this  action  unless  her 
right  was  barred  by  the  statute  of  limitations;  and 
this  is  resolved  into  the  enquiry  when  the  cause  of 
action  accrued. 

By  the  fifth  section  of  chapter  149  of  the  Code, 
p.  591,  it  is  provided  that  every  action  ui>on  a  bond  of 
an  executor,  administrator  &c.  shall  be  brought  within 
ten  years  next  after  the  right  to  bring  the  same  shall 
have  first  accrued ;  and  by  the  sixth  section  it  is  de- 
clared that  the  right  of  action  ot  a  person  obtaining 
execution  against  any  personal  representative  of  a 
decedent  or  to  whom  payment  or  delivery  of  estate  in 
the  hands  of  such  representative  shall  be  ordered  by  a 
court  acting  upon  his  account,  upon  the  official  bond 
of  such  representative,  shall  be  deemed  to  have  first 
accrued  from  the  return  day  of  such  execution  or  from 
the  time  of  the  right  to  require  payment  or  delivery 
upon  such  order.  If  this  provision  is  to  furnish  the 
rule  of  decision  here  there  is  an  end  of  the  case:  for 
the  decree  in  favor  of  Mrs.  Depriest  was  rendered  on 
the  12th  of  October  1850;  the  execution  sued  out 
thereon  and  returned  **  no  effects"  was  dated  21st  of 
November  1850  and  was  returnable  on  the  first  Mon- 
day in  January  1851,  and  the  suit  was  brought  on  the 
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16th  of  January  1851.     But  the  argument  of  the  ap-     1856. 
pellant's  counsel  has  assumed  that  this  provision  does    xermT 

not  apply,  for  he  insists  that  the  wrong  to  the  parties 

interested  was  the  sale  of  the  slave  Squire  in  1825  by     j?°,g' 
which  the  condition  of  the  bond  was  broken  and  that    adm'r 
the  right  of  action  accrued  at  that  time.     And  to  make    p.  i)e- 
the  argument  complete  it  must  be  assumed  that  as  the    P^est. 
right  of  action  was  thus  barred  by  the  operation  of  the 
act  of  March  30,  1826,  the  provision  in  the  Code  above 
cited  could  not  serve  to  restore  it  nor  could  it  prescribe 
any  other  or  different  period  from  which  the  bar  of  the 
statute  which  its  enacts  should  be  computed  in  a  suit 
brought  after  it  took  effect  to  enforce  any  right  grow- 
ing out  of  this  original  supposed  cause  of  action. 

Waiving  any  enquiry  into  the  correctness  of  this  last 
proposition,  let  us  briefly  consider  when  the  cause  of 
action  upon  this  bond  lor  the  matter  in  controversy 
should  be  said  to  have  accrued  independently  of  the 
provision  of  the  statute. 

The  subject  sought  to  be  recovered  was  the  share  of 
Mrs.  Depriest  in  the  hires  of  a  slave  named  Squire  as 
to  which  the  testator  appears  to  have  died  intestate  ; 
for  which  heirs  she  claimed  that  the  executor  was  lia- 
ble to  account.  Rosser  the  executor  had  sold  this  slave 
in  1825  and  purchased  him,  himself,  and  he  claimed  to 
hold  him  afterwards  as  his  own  property;  whilst  Mrs. 
Depriest  insisted  that  he  was  to  be  considered  as  a  part 
of  the  estate  of  the  testator  notwithstanding  the  sale* 
and  so  that  the  executor  should  account  for  the  hires 
for  all  the  time  the  slave  was  held  by  him.  The  ex- 
ecutor had  not  settled  his  accounts,  and  there  was 
therefore  nothing  to  show  the  balance  in  his  hands  by 
which  a  foundation  could  be  laid  for  the  present  de- 
mand. A  suit  in  chancery  became  necessary  to  set 
aside  the  alleged  sale,  restore  the  slave  to  the  estate 
and  hold  the  executor  to   an   account  of  the   hires. 


Digitized  by 


Google 


268  COURT   OF   APPEALS   OF   VIRGINIA. 

1856.    This  was  accomplished  by  the  decree  in  the  chancery 
^t"^^  cause  of  the  27th  of  April  1841 ;  for  although  the  bill 

did  not  charge  the  fact  of  the  sale  of  Squire^  it  charged 

1^*8  that  a  negro  man  whose  name  was  left  in  blank,  not 
adm'r  named  in  the  will,  came  to  the  hands  of  the  executor, 
P.  De-  ^^^^  called  for  a  discovery  in  relation  to  him  and  to  the 
priest,  manner  in  which  he  had  been  disposed  of;  Rosser  in 
his  answer  stated  that  he  had  sold  Squire  for  six  hun- 
dred dollars,  having  previously  held  him  about  a  year 
or  sixteen  months,  and  expressed  his  willingness  to  ac- 
count for  the  amount  of  the  sale  and  a  reasonable  hire 
while  the  slave  was  thus  in  his  possession.  The  court 
however  by  its  decree  adjudged  the  sale  invalid  and 
set  it  aside,  and  declared  that  Rosser  should  account  for 
the  hires  from  the  time  he  qualified  as  executor  until 
the  slave  should  be  sold  as  therein  after  directed.  And 
this  decree  wasaflirmed  by  the  Court  of  appeals  on  the 
17th  of  October  1848,  that  court  declaring  that  the 
accountability  of  Rosser  for  the  slave  was  just  the 
same  as  if  such  sale  had  not  been  made  no  title 
having  been  thereby  acquired  by  him.  Thus  after  a 
controversy  of  nearly  fourteen  years,  it  was  finally 
adjudged  that  the  executor  was  to  be  regarded  as 
having  held  the  slave  as  the  property  of  the  estate  of 
his  testator  during  all  that  time  and  as  then  liable  for 
the  whole  amount  of  the  hires.  And  an  account  having 
been  taken  on  the  principles  of  the  decree  of  the  Court 
of  appeals,  the  court  on  the  12th  of  October  1860  ren- 
dered a  decree  against  the  executor  for  the  amount  of 
the  hires. 

Now  upon  this  simple  statement  of  the  case  it 
would  seem  impossible  to  say  that  this  cause  of  action 
upon  the  executorial  bond  accrued  at  such  a  period 
that  it  was  barred  in  January  1851  when  this  suit  was 
brought.  The  case  was  simply  that  of  an  executor 
who  in  1850  was  found  to  have  in  his  hands  assets  of 
the  estate  of  his  testator  which  he  was  required  by  the 
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decree  of  the  court  to  pay  to  a  distributee  but  failed    1856 
so  to  do.     Concede  that  the  executor  violated  his  duty    Term7 

and  the  condition  of  his  bond  by  making  an  illegal  

sale  of  the  slave  instead  of  making  distribution  or  by  ^°g 
failing  to  settle  his  accounts,  it  does  not  follow  that  adm'r 
the  period  of  the  limitation  for  the  present  demand  is  p.  d©- 
to  be  computed  from  the  time  of  such  delinquency.  P^^st. 
It  is  not  always  that  the  right  of  action  upon  a  bond 
with  condition  shall  be  deemed  to  have  accrued  from 
the  time  the  condition  is  broken.  Thus  in  ai>  action 
upon  a  marshal's  bond,  the  breach  of  the  condition 
alleged  was  that  by  the  order  of  the  District  court  of 
the  United  States  for  the  district  of  Louisiana,  in  an 
admiralty  case,  the  marshal  was  directed  to  sell  the 
schooner  Estrella  and  her  cargo  and  to  hold  the  pro- 
ceeds subject  to  the  order  of  the  court ;  that  the  sale 
was  made  and  the  money  received  by  the  marshal ; 
that  the  court  by  its  final  decree  directed  the  vessel 
and  cargo  or  the  proceeds  thereof  to  be  restored  to  the 
libellants,  and  that  the  marshal  had  failed  to  pay  over 
a  part  of  the  proceeds.  By  law  it  was  made  the  duty 
of  the  marshal  to  bring  the  proceeds  of  sale  into  court 
to  be  deposited  in  bank  in  the  name  and  to  the  credit 
of  the  court.  This  he  had  failed  to  do  and  this  viola- 
tion of  his  duty  took  place  more  than  six  years  before 
the  suit  on  the  bond  was  commenced.  The  act  of 
congress  of  1806  in  relation  to  suits  on  marshals' 
bonds  enacts  that  suits  thereon  for  cause  of  action 
thereafter  to  accrue,  shall  be  commenced  within  six 
years  after  the  right  of  action  shall  have  accrued  and 
not  afterwards,  and  this  statute  was  relied  on  as  a  bar 
to  the  action.  The  court  held  however  that  its  man- 
date was  not  fully  performed  till  the  proceeds  were 
brought  into  court  or  paid  over  to  the  libellants  and 
that  if  the  condition  of  the  bond  was  broken  by  the 
feilure  to  bring  the  money  into  court,  yet  that  the 
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January 

Term. 

Frank- 
lin's 
adm'r 

P.  De- 
priest. 


plaintiftB'  right  of  action  should  not  be  deemed  to 
have  accrnod  until  the  order  directing  the  proceeds  to 
be  paid  over  to  them,  nor  (an  appeal  having  been 
taken)  until  its  affirmance :  and  this  affirmance  being 
within  six  yeai's  before  the  institution  of  the  suit,  that 
the  action  was  not  barred.     Montgomery  v.  Heriinnde:, 

12  Wheat.  R.  129.  So  in  an  action  brought  in  Octo- 
ber 1845  against  the  sureties  of  a  constable  upon  hi? 
official  bond  in  North  Carolina,  it  appeared  that  cer- 
tain claims  against  persons  who  were  good  had  been 
placed  in  the  constable's  hands  for  collection  in  Feb- 
ruary  1842  an<l  the  statutory  limitation  of  three  ye^rs 
was  set  up  as  a  bar  to  the  recovery :  and  the  argument 
was  that  if  the  officer  could  have  collected  the  claims 
between  February  and  October  1842,  his  failure  to  do 
so  was  a  breach  of  the  condition  of  his  bond  for  which 
a  right  of  action  at  once  accrued  and  so  the  sureties 
were  protected  by  the  statute.  But  the  co.urt  held 
otherwise.  "  The  omission  to  collect,  (said  Pearson, 
J.)  was  a  breach  of  a  continuous  nature.  Admit  there 
was  a  breach  by  a  failure  to  collect  before  October 
1842,  ))on  constat  that  there  was  not  a  breach  for  a 
failure  to  collect  after  October  1842  to  which  latter 
breach    the   statute   was    no   bar."      Sfote    v.  Pafim. 

13  Ired.  K.  421.  From  these  cases  it  may  be  deduced 
that  although  there  may  be  a  right  of  action  upon  the 
first  breach  of  the  condition  of  a  bond  with  a  penalty, 
and  the  whole  penalty  may  be  recovered  to  stand  as  a 
security  for  such  other  sums  as  may  be  afterwards 
assessed  on  seire  facias^  yet  the  plaintiff  is  under  no 
necessity  to  bring  his  action  at  once.  He  may  waive 
the  first  breach  and  when  a  subsequent  breach  occurs, 
he  may  bring  his  suit  and  assign  the  latter ;  and  the 
right  of  action  as  to  it  will  not  be  deemed  to  have 
accrued  until  the  time  at  which  it  occurred.  And  this 
result  is  supported  by  other  cases.     Sanders  v.  Coward^ 
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15  Mces.  &  Welsb.  48;  Blair  v.  Omiond,  7  Eng.  Law     1856. 
k  Eq.  318;  Amott  v.  HoMen,  16  Eiig.  Law  &  Eq.  142;  *^Tem.^ 


Austin  V.  Moorej  7  Mete,  li,  116.  

Whether  therefore,  Rosser  the  executor  committed     {^^g 
a  breach  of  the  condition  of  this  bond  by  the  illegal    adm'r 
sale  of  the  slave,  or  by  failing  to  settle  his  account,  or    p,  d©. 
(if  the  sale  be  treated  as  a  nullity)  by  failing  to  pay    P"est. 
over  the  value  of  the  slave  and  his  hires  to  those  en- 
titled at  an  earlier  period,  it  seems  clear  that  after  the 
amount  of  those  hires  wa^  ascertained  in  the  chancery 
suit  and  declared  to  be  a  part  of  the  assets  of  the 
estate  of  his  testator  with  which  he  was  chargeable 
and  when  he  was  required  by  the  decree  of  October 
1850  to  pay  over  the  same  to  those  entitled  and  exe- 
cution in  favor  of  Mrs.  Depriest  for  her  share  was 
returned  *'  no  assets,'^  there  was  a  clear  right  of  action 
in  her  tavor  upon  the  executorial  bond  to  which  the 
statute  of  limitiitions  could  have  no  application.     See 
Bedts  adm^r  v.  Botetourt  Justices,  10  Gratt.  278,  (opi- 
nion of  MoNCURE,  J.)  which  commenced  some  years 
before  the  Code  of  1849  took  effect. 

Whether  therefore  the  period,  at  which  the  cause 
of  action  upon  the  executorial  bond  for  the  matter  in 
controveray  here,  shall  be  said  to  have  accrued,  be 
determined  by  the  provision  in  the  Code  already  re- 
ferred to,  or  upon  general  principles,  the  result  is  the 
same.  In  neither  case  has  the  statute  of  limitations 
any  application.  The  provision  of  the  Code  is  in  effect 
but  declaratory  of  what  the  law  would  have  been  with- 
out it  in  this  precise  case. 

That  the  securities*  might  have  been  made  parties 
in  the  chancery  cause  and  in  fact  w^ere  at  one  time 
made  parties  but  the  bill  was  afterwards  dismissed  as 
to  them  will  not  impair  the  present  right  of  action  on 
the  bond.  Parties  may  often  proceed  in  equity  against 
an  executor  and  may  also  make  the  sureties  parties  in 
the  cause  with  a  view  to  their  ultimate  liability.     But 
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1856.    they  are  under  no  necessity  to  make  them  such  parties 

^Term.^  and  the  failure  to  do  so  will  in  no  manner  affect  the 

right  to  proceed  against   them  by  action  on  the  bond 

^1?°^'    after  thev  shall  have  established  their  demands  against 
line  "  £•  1-     •       • 

adm>    the  executor,  either  under  the  statute  of  hmitations  or 

P.  De-  otherwise.  Creditors  uj)on  legal  demands  sometimes 
priest.  Hjay^  and  upon  equitable  demands  must,  come  in  the 
first  instance  into  equity  tn  assert  their  claims  and  may 
make  the  sureties  parties  but  they  may  omit  them  and 
after  establishing  their  claims  against  the  executor  and 
failing  to  get  satisfaction  by  execution,  may  then  sue 
upon  the  official  bond,  and  their  failure  to  unite  the 
sureties  in  the  chancery  suit  as  defendants  with  the 
executor  will  in  no  manner  affect  the  question  as  to 
when  the  cause  of  action  upon  the  official  bond  ac- 
crued. That  a  decree  creditor  might  sue  upon  such  a 
bond  as  well  as  a. judgment  creditor  was  settled  even 
before  the  provision  of  the  Code,  (ch.  130,  §  23,  p.  544,) 
which  covered  both.  Bush  v.  Beale,  1  Gratt.  233.  And 
it  is  now  held  even  in  England  that  an  action  of  debt 
will  lie  upon  a  decree  ascertaining  a  certain  sum  to  be 
due  and  requiring  its  payment.  See  cases  cited  2  Rob. 
Pr.  (ed.  1855,)  p.  124;  1  Ibid.  204. 

That  the  decree  was  de  bonis  iestatoris  and  not  de 
bonis  propr lis  is  a  matter  which  cannot  avail  the  appel- 
lants. The  appellee  might  complain  that  the  decree 
was  restricted  to  the  assets  in  the  hands  of  the  execu- 
tor, and  for  that  cause  might  have  claimed  a  rever- 
sal in  an  appellate  court.  Moore's  ex'x  v.  Fergusonj 
2  Munf.  421 ;  Sheppard's  ex'or  v.  Starke,  3  Munf.  29. 
But  it  could  not  prejudice  the"  sureties  and  certainly 
cannot  render  the  decree  fraudulent  and  void  as  to 
them.  The  form  of  the  decree  was  the  act  of  the 
court  and  not  of  the  party  or  her  counsel  and  there  is 
nothing  in  the  case  upon  which  iraud  in  fact  or  in  law 
can  with  any  justice  be  imputed  to  either  of  these.  If 
the  decree  were  even  erroneous  as  contended  by  the 
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counsel,  this  would  not  render  it  a  nullity.     As  long     1856. 
as  it  remains  unreversed  full  force  and  effect  must  be    xerm7 
given  to  it  as  well  against  the  sureties  as  the  executor 
himself  and  it  cannot  be  questioned  in  this  collateral 
way. 

I  think  none  of  the  grounds  of  error  assigned  can 
be  maintained :  and  I  am  of  opinion  to  affirm  the 
judgment. 

The  other  judges  concurred  in  the  opinion  of 
Lbb,  J. 

Judgment  affirmed. 


Vol.  XIII — 35 
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Bicfitnonft. 

Calahan's  adm'rs  i\  J.  R.  Depriest,  fruslee. 

(Absent  Allen,  P.) 

March  10. 


1. 


In  an  action  on  the  official  bond  of  an  executor  against  one  of  bis 
sureties  to  recover  the  amount  of  a  decree  against  the  executor 
rendered  in  favor  of  the  trustee  of  a  woman,  the  trustee  ia  the 
proper  relator  in  the  action. 

This  was  an  action  of  debt  in  the  Circuit  court  of 
Campbell  county  by  Williston  Talbott,  Adam  Clement 
and  two  others,  justices  of  Campbell  county,  at  the  re- 
lation of  John  R.  Depriest,  trustee  of  Patsy  Depriest, 
against  the  administrators  of  David  Calahan  deceased, 
who  was  one  of  the  sureties  of  John  Rosser  as  execu- 
tor of  Henry  Wood  deceased.  The  facts  are  stated  by 
Judge  Lee  in  his  opinion.  Calahan's  administrators 
applied  to  this  court  for  a  sffpersederts  to  the  judgment, 
which  was  allowed. 

Garlami^  for  the  appellants. 
Mosby,  for  the  appellee. 

Lee,  J.  The  action  in  this  case  is  upon  the  same 
bond  which  was  the  foundation  of  the  action  in  the 
ctise  of  Lewis  Franklin's  admW  against  Patsy  Depriest; 
but  it  was  against  another  of  the  sureties  and  was  at 
the  relation  of  John  R.  Depriest  as  trustee  of  Patsy 
Depriest  and  her  children  and  not  at  the  relation  of 
Patsy  Depriest  herself;  and  the  object  of  the  suit  was 
to  recover  not  Mrs.  Depriest's  share  of  the  hires  of 
the  slave  Sqiiire,  but  the  sum  of  one  hundred  and 
twenty-five  dollars  and  eighty-two  cents  with  interest 


Digitized  by 


Google 


COURT   OF   APPEALS    OF   VIRGINIA.  275 

on  sixty  dollars  and  sixty-two  cents  part  thereof  from     1856. 
the  3l8t  of   December    1833    until    paid   being  the  ^^^^ 

amount  decreed  to  John  R.  Depriest  as  trustee  for  — 

Mrs.  Depriest  and  her  children  for  so  much  found  due    ^^^^l 
to  them  frQm  the  executor  on  general  account.     The  adm'rs 
pleadings    were    the   same   as   in   the   action   against  j.  R.De- 
Franklin's  administrator  and  there  was,  as  in  that,  a    P"^t» 
demurrer  to  the  evidence.     But  losing  sight  of  the 
breach  alleged  in  the   declaration   the  jury  found  a 
verdict  for  eight  hundred  and  twenty-one  dollars  and 
twenty  cents  with  interest  on  four  hundred  and  ninety 
dollars  part  thereof  from  the  3l8t  of  December  1847 
till  paid  (being  the  precise  amount  decreed  to  Mrs. 
Depriest  herself  for  her  share  of  the  hires  of  Squire) 
and  the  further  sum  of  sixty-eight  cents  costs  subject 
to  the  opinion  of  the  court  upon  the  demurrer  to  evi- 
dence.    And  the  court  being  of  opinion  that  the  law 
upon  this   demurrer   was   for  the  plaintiff,   rendered 
judgment  for  the  penalty  of  the  bond  and  costs  to  be 
discharged  by  payment  of  the  amount  so  found  by  the 
jury  and  the  costs.* 

Now  for  reasons  similar  to  those  I  have  endeavored 
to  assign  for  the  judgment  in  the  case  of  Frankl'm's 
(uMr  against  Patsy  Depriest  I  think  it  very  clear  there 
was  cause  of  action  upon  the  bond  for  the  amount 
decreed  to  be  due  Mrs.  Depriest  on  general  account 
and  that  the  same  was  not  barred  by  the  statute  of 
limitations;  and  as  this  amount  was  decreed  to  John 
R.  Depriest  as  trustee  for  Mrs.  Depriest  and  her  chil- 
dren, there  can  be  no  doubt  that  to  recover  this  par- 
ticular amount,  the  suit  was  properly  at  his  relation. 
For  even  one  who  was  originally  an  equitable  assignee 
only  may  maintain  such  an  action  if  he  has  in  his  own 

*iVote  by  the  Reporter.— It  afterwards  appeared  that  the  error  was 
not  that  of  the  jury  or  the  court,  but  of  the  clerk,  who  in  making 
up  the  record,  put  into  it  the  verdict  and  judgment  rendered  in  the 
previous  case  instead  of  the  one  rendered  in  the  cause. 
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1856.  name  brought  suit  and  obtained  a  decree  for  the  debt 
'^Terai?  OommonioeaKh  v.  Barstow,  3  R  Monr.  R.  293.  But  it 
is  at  the  same  time  perfectly  clear  that  John  R.  De- 

hai?8    V^^^^  cannot  in  this  action   recover  the  amount  of 

adm're    Mrs.  Depriest's  share  of  the  hires  of  Squire.    In  fact 

J.  R.  De-  ^^^  declaration  makes  no  claim  whatever  on  this  ac- 

pri^t,  count  but  by  the  only  breach  of  the  condition  whidi 
trustee.  •^  •' 

it  alleges,  is  expressly  restricted  to  a  demand  of  the 

one  hundred  and  twenty-live  doUare  and  eighty-two 
cents  with  interest  on  a  part  thereof  decreed  to  John 
R.  Depriest  as  trustee  of  Mrs.  Depriest  and  her  chil- 
dren for  so  much  due  them  from  the  executor  on  the 
general  account.  And  if  the  declaration  had  claimed 
the  hires  of  Squire^  still  John  R.  Depriest  has  shown 
no  right  to  recover  them  in  this  action.  Such  an 
action  is  only  to  be  maintained  at  the  relation  of  the 
party  having  the  legal  right  to  the  subject  demanded 
or  in  whose  name  the  judgment  or  decree  was  ren- 
dered. Garland  v.  JacobSy  2  Leigh  651;  Burnett  v. 
Harwell^  3  Leigh  89.  The  decree  for  the  hires  was  to 
Mrs.  Depriest  herself,  and  not  to  John  R.  Depriest, 
and  concede  (what  I  am  not  disposed  to  controvert) 
that  if  he  had  been  appointed  by  competent  authority, 
trustee  for  Mrs.  Depriest  as  to  these  hires  with  power 
to  demand  sue  for  and  recover  them  for  her  benefit,  it 
would  have  authorized  him  to  maintain  an  action  for 
them  at  his  own  relation,  yet  nothing  of  the  kind  is 
shown  here.  It  is  true  John  R.  Depriest  was  appointed 
trustee  for  Mrs.  Depriest  by  an  order  made  pending 
the  cause  in  place  of  Edward  B.  Withers  deceased 
who  had  replaced  Rosser  when  by  a  previous  order  he 
had  been  removed  as  such  trustee;  but  Rosser  had 
been  appointed  the*  trustee  by  the  will  of  Edward 
Wood  in  relation  to  the  property  given  to  Mrs.  De- 
priest and  her  children  by  the  will  and  the  trust  did 
not  extend  to  the  hires  of  Squire  because  as  to  him  the 
testator  di^d  intestate.     Hence  the  hires  were  decreed 
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directly  to  Mrs.  Depriest  (Turpiu  Depriest  her  husband  1856. 
being  then  dead)  and  not  to  John  R.  Depriest.  It  is  xem. 
clear  therefore  that  he  could  not  have  recovered  these 


hires  even  if  the  declaration  had  alleged  as  a  breach     ^^^ 
the  failure  to  pay  them,  and  that  the  verdict  impro-  admire 
perly  found  for  the  plaintifts  the  amount  of  them  in-  j.  r/ De- 
stead  of  the  smaller  sum  due  on  the  general  account.  J*^^ 
And  as  the  verdict  must  be  set  aside,  judgment  cannot 
now  be  given  even  for  the  amount  which  it  appears 
the  relator  was  entitled  to  recover. 

There  is  still  another  error  in  the  judgment  which 
would  render  a  reversal  unavoidable.  The  judgment 
is  against  the  plaintifts  individually  when  it  should 
have  been  against  them  as  administrators  to  be  levied 
of  the  assets  in  their  hands  to  be  administered.  As  it 
must  be  reversed  however  for  the  reason  already  as- 
signed, this  error  becomes  immaterial. 

I  am  of  opinion  to  reverse  the  judgment,  to  set 
aside  the  verdict  and  the  demurrer  to  evidence  and 
remand  the  cause  for  a  venire  facias  de  novo. 

The  other  judges  concurred  in  the  opinion  of 
Lee,  J. 

Judgment  reversed. 
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Bicfimonft. 

1856.  McKildoe's  (x'or  r.  Darracott. 

April 
Term. 

(Absent  Allkx,  P.) 

April  18. 

1.  A  lease  being  forfeited  by  the  act  of  the  leaeee  in  subletting  the 

premis€$,  the  forfeiture  will  be  waived  if  the  lessor  with 
knowledge  of  the  forfeiture,  accepts  rent,  or  sues  out  a  dis- 
tress for  rent,  accruing  after  the  forfeiture. 

2.  A  subletting  is  not  a  continuing  act  of  forfeiture,  and  if  the 

forfeiture  is  once  waived  it  cannot  afterwards  be  retracted. 

This  was  au  action  of  unlawful  detainer  instituted 
in  the  Hustings  court  of   the  city  of  Richmond  by 
Peyton   Johnson   executor   of  James    McKildoe    de- 
ceased, against  John  Darracott,  to  recover  possession 
of  the    Powhatan    house   in    the   city   of  Richmond. 
Upon   the   trial   of    the   cause   it   appeared    that   the 
plaintiil  as  executor  of  McKildoe  and  guardian  of  his 
children,  leiised  by  deeil  to  Richard  F.  Darracott  the 
Powhatan  house  in  the   city  of    Richmond,   for  five 
years  from  the  1st  of  October  1852,  reserving  a  rent 
of  three  thous;\nd    ilollars  /vr  nnrtun}^  payable  quar- 
terly: and  Darractitt  covenanted  that  he  would  not^ 
"^ithout  the  license  of  the  said  Johnson,  assign  or  in 
ly  way  dispose  of  his  said  lease,  or  underlet  the  pro- 
Tty,  or  in  any   manner  transter  or  dispose  o\    the 
me,  or  his  interest  therein,  or  any  part  of  his  said 
terest,  during  the  term  aforesaid ;  and  should  he  do 
I,  the  said  Johnson  reser\'es  the  right  to  re-enter  on 
e  premises  and  property  and  determine  the  lease. 
In  Miurch  1855   Richani  F.  Darracott  having  failed 
business,  he  ci>nveyeii  all  his  furniture  in  the  Pow- 
itan  house  and  other  property  to  William  D.  Win- 
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8ton  and  John  O.  Steger  in  trust  for  the  payment  of 
his  debts.  On  the  2d  of  May  1855  Darracott  addressed 
a  note  to  Johnston,  in  which,  after  referring  to  the  pro- 
visions of  his  lease  which  forbade  him  to  sublet  the 
house,  and  to  his  inability  to  keep  up  the  hotel,  pro- 
posed to  surrender  the  lease  on  the  20th  of  the  month ; 
and  gave  him  notice  that  unless  he  would  accept  the 
surrender  of  the  lease  he  should  sublet  it  to  John  Dar- 
racott for  one  year  from  the  15th  instant.  And  he  said 
that  unless  before  that  day  he  heard  from  him  object- 
ing to  the  subletting  to  John  Darracott,  and  consenting 
to  accept  a  surrender  of  the  lease,  he  should  consider 
the  subletting  met  with  his  approbation,  and  would  be 
with  his  license. 

Xot  having  received  an  answer  to  his  letter,  Richard 
F.  Darracott  proceeded  to  lease  the  house  to  John 
Darracott  for  one  year  from  the  15th  of  May  1855 ; 
and  by  another  letter  of  that  date  he  informed  John- 
ston that  he  had  so  leased  the  property  to  John  Dar- 
racott and  had  put  him  in  possession.  To  this  letter 
Johnston  replied  on  the  same  day,  positively  objecting 
to  the  transfer  of  the  lease  by  Richard  F.  to  John 
Darracott.  And  it  appears  that  he  had,  between  the 
2d  and  15th  of  May,  apprised  the  parties  that  he  ob- 
jected to  the  lease  of  the  premises  to  John  Darracott, 
unless  he  would  take  it  for  the  whole  of  the  unexjJired 
term. 

On  the  16th  of  May  1855  William  D.  Winston  and 
John  0.  Steger  addressed  a  note  to  the  plaintiflF,  in- 
forming him  that  the  creditors  secured  by  the  deed  of 
trust  executed  by  Richard  F.  Darracott,  desired  them 
to  proceed  at  once  to  sell  the  property;  and  as  the  law 
required  that  one  year's  rent  of  the  premises  should  be 
secured  to  the  landlord  before  the  property  was  re- 
moved, the}^  therewith  sent  him  a  bond  securing  the 
payment  of  the  rent  from  April  1st,  1855,  to  April  1st, 
1856.    And  with  this  note  they  sent  the  bond. 


1856. 
April 
Term. 

McKil- 
doe's 
ex'or 

V. 

Darra- 
cott. 


Digitized  by 


Google 


280  COURT   OF   APPEALS   OF   VIRGINIA. 

1856.         When  the  quarter's  rent  fell  due  on  the  Igt  of  July 
Tem.    1855,  the  plaintiff  wrote  a  note  to  Richard  F.  Darra- 

cott,  dated  July  2d,  requesting  him  to  let  the  plaintiff 

d^'s  ^^^^  ^^^  ^^^^  ^^^^  ^^^  ^^^  Powhatan  house  before  three 
ex'or  o'clock.  John  Darracott  offered  to  pay  the  rent,  but 
Darra-  required  the  plaintiff"  to  give  him  a  receipt  for  it  as 
cott.  tenant ;  which  the  plaintiff'  refused  to  do.  On  the  3d 
of  July  the  plaintiff  gave  a  receipt  for  two  hundred 
dollars  in  part  ot  the  rent,  without  specifying  from 
whom  it  was  received ;  and  he  sued  out  a  warrant  of 
distress  for  the  balance  ot  the  rent  as  due  from  Richard 
F.  Darracott,  having  first  made  the  affidavit  required 
by  the  statute ;  whereupon  the  balance  of  the  rent  was 
paid,  and  a  receipt  for  it  was  given  by  the  plaintiff 
without  specitying  by  whom  it  was  paid,  except  that  it 
was  paid  by  a  check  of  John  Darracott,  payable  to 
plaintiff^'s  order ;  but  the  plaintiff  at  the  time  of  re- 
ceiving the  check  protested  that  John  Darracott  was 
not  his  tenant,  but  Richard  F.  Darracott  was. 

Upon  this  evidence  the  jury  found  a  verdict  for  the 
plaintiff';  and  the  defendant  moved  the  court  to  set  it 
aside  and  grant  him  a  new  trial ;  but  the  court  over- 
ruled the  motion  ;  and  he  excepted,  and  applied  to  the 
judge  of  the  Circuit  court  of  the  city  of  Richmond  for 
a  supersedeas  to  the  judgment,  which  was  allowed. 

In 'February  1856  the  cause  came  on  to  be  heard  in 
the  Circuit  court,  when  that  court  reversed  the  judg- 
ment of  the  Hustings  court ;  and  the  cause  was  re- 
tained for  trial.  And  thereupon  the  plaintiff*  applied 
to  this  court  for  a  supersedeas^  which  was  allowed. 

A,  Johnston  and  cStanardj  for  the  appellant. 
Stegery  for  the  appellee. 

MoNCURE,  J.  It  was  properly  conceded,  in  the  ar- 
gument of  this  case,  on  the  one  hand,  that  R.  F.  Dar- 
racott had  incurred  a  forfeiture  of  his  lease  from  John- 
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ston  by  subletting  the  demised  premises  to  John  Dar- 
racott;  and  on  the  other,  that  the  forfeiture  might  be 
waived  by  the  lessor :  And  the  only  question  to  be  de- 
cided is,  Whether  it  was  so  waived? 

The  underletting  in  this  case  was  without  the  con- 
sent of  the  lessor,  either  written  or  parol.  And  a  for- 
feiture for  assigning  or  subletting  without  license  may 
be  waived,  whether  the  license  be  required  by  the 
terms  of  the  lease  to  be  in  writing  or  not  Goodright 
v.  DatidSy  Cowp.  R.  808;  Roe  v.  Harrison,  2T.  R.  425, 
430.  It  is  unnecessary,  therefore,  to  consider  whether 
this  case  comes  within  the  operation  of  the  Code,  p. 
506,  §  18;  which  declares  that  *'in  a  deed  of  lease  a 
covenant  by  the  lessee  that  *  he  will  not  assign  without 
license,'  shall  have  the  same  effect  as  a  covenant  that 
the  lessee  will  not,  during  the  term,  assign,  transfer  or 
set  over  the  premises  or  any  part  thereof,  to  any  per- 
son without  the  consent  in  writing  of  the  lessor,  his 
representative  or  assigns." 

Then,  as  to  the  question  of  waiver  of  the  forfeiture. 
The  doctrine  on  this  subject  is  thus  laid  down  by  an 
elementary  writer:  " The  re-entry  resting,  as  we  have 
seen,  in  the  election  of  the  lessor,  he  may  enforce  or 
waive  his  right  at  his  pleasure.  And  as  forfeitures,  to 
use  the  phrase  of  the  books,  are  odious  in  law,  slight 
acts  on  his  part  have  been  deemed  sufficient  to  amount 
to  a  waiver.  Indeed,  it  may  be  stated  as  a  general 
rule,  that  any  recognition  of  a  tenancy  subsisting  after 
the  right  of  entry  has  accrued,  and  the  lessor  has  had 
notice  of  the  forfeiture,  will  have  that  effect."  2  Piatt 
on  Leases  468.  To  the  same  effect  is  th'e  law  laid  down 
by  other  writers ;  and  the  cases  cited,  so  far  as  I  have 
seen,  seem  fully  to  sustain  them. 

There  is,  indeed,  no  conflict  of  authority  in  regard 

to  the  principle  which  governs  the  case.     The  only 

apparent  conflict  is  in   its  application  to  individual 

cases.     The  principle  simply  is,  that  if  the  lessor,  with 

Vol.  XIII— 86 
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1856. 
April 
Term. 

McKil- 
doe*8 
ex*or 

V. 

Darra- 


knowledge  of  the  forfeiture,  do  any  act  affirming  the 
tenancy  or  recognizing  it«  continuance,  he  tli^reby 
waives  the  forfeiture.  Whether  the  act,  in  a  given 
case,  will  have  that  effect,  is  sometimes  a  question  of 
difficulty.  The  -acceptance  of  rent,  eo  nomine,  gene- 
rally, H  not  always,  has  that  effect;  because  it  can 
rarely,  if  ever,  occur  without  the  relation  of  landlord 
and  tenant,  and  is  an  admission  that  the  tenancy  is 
then  subsisting.  Archbold  97,  citing  Pennant's  Case^ 
3  Coke  64  b ;  Harvey  v.  Oswald^  Cro.  Eliz.  553,  572 ; 
Moore  456 ;  2  Anderson  90 ;  Amsby  v.  Woodicardy 
6  Barn.  &  Cress.  519,  13  Eng.  C.  L.  R.  241.  The 
same  may  be  said  of  a  distress  for  rent.  Id. ;  and  also 
of  an  absolute  and  unqualified  demand  of  rent,  what- 
ever may  be  the  secret  motive  of  the  lessor  in  demand- 
ing it.  2  Piatt  on  Leases  468.  Generally,  the  lessor, 
by  merely  being  passive,  will  not  waive  the  forfeiture. 
It  is  not  enough  that  he  knows  of  the  breach  without 
availing  himself  of  his  right  of  re-entry.  The  act  by 
which  the  forfeiture  is  waived  must,  as  we  have  seen, 
amount  to  an  affirmance  of  the  tenancy  or  a  recogni- 
tion of  its  continuance.  Comyn  334;  Archbold  97; 
Doe  V.  Allen,  3  Taunt.  R.  78.  Though  if,  by  his  ac- 
quiescence, he  induce  the  tenant  to  incur  expense  ia 
making  improvements  or  otherwise,  that  is  a  circum- 
stance from  which,  it  seems,  a  jury  might  infer  a 
waiver.     Id. 

There  is  a  case,  however,  which  was  much  relied  on 
by  the  counsel  for  the  plaintiff  in  error  as  an  authority 
to  show  that  the  mere  acceptance  of  rent  is  not  of 
itself  a  waiver*  but  matter  of  evidence  only  to  be 
left  to  the  jury.  I  mean  the  case  of  Doe  v.  Batten, 
Cowp.  R.  243.  That  was  not  a  case  of  forfeiture. 
The  question  was.  Whether  the  landlord,  by  receiving 
rent,  had  waived  his  notice  to  quit,  and  created  h  new 
tenancy  for  a  year ;  or  had  merely  received  an  occu- 
pation rent,  instead  of  double  rent  to  which  he  was 
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entitled  under  the  stat.  4  Geo.  2.     It  was  held  to  be  a  1856. 

question  of  intention  for  the  consideration  of  the  jury  Term, 
on  all  the  evidence.     Aston,  J.  expressly  distinguished 


between  that  case  and  a  case  of  forfeiture.  dc^'s 

But  Doe  V.   Batten  was    cited,   and    the    doctrine    ex'or 


V. 


therein  laid  down  disapproved  by  the  Court  of  king's  Darra- 
beach,  in  Goodright  v.  Cordwent,  6  T.  R.  219.  Lord  ^^^• 
Kenyon,  C.  J.  in  deliveriiig  his  opinion  in  that  case, 
the  other  judges  concurring,  said,  "  If  the  defendant 
had  paid,  and  the  lessor  of  the  plaintift'  had  received 
the  money  as  a  satisfaction  for  the  injury  done  by  the 
defendant  in  continuing  on  the  plaintift''s  land  as  a 
trespasser,  then  the  plaintift  might  have  recovered  in 
ejectment.  But  if  it  were  paid  eo  nomine  as  rent,  and 
received  as  such,  and  the  jury  have  found  that  it  was 
so,  I  cannot  assent  to  the  doctrine  laid  down'  in  the 
cases  cited,  that  the.  receipt  of  rent  accruing  after  the  ex- 
piration of  the  notice  to  quit  is  not  a  waiver  of  it;  for 
according  to  that  doctrine,  the  same  person  might  stand 
in  the  relation  of  tenant  and  trespasser  to  his  landlord 
at  the  same  time." 

In  Blyth  v.  Dennett,  16  Law  &  Equ.  R.  424,  which 
was  also  a  case  of  notice  to  quit,  it  was  conceded  that 
the  acceptance  of  rent,  accruing  after  the  expiration 
of  the  notice,  would  have  been  a  waiver  of  it ;  but  no 
such  rent  had  been  received. 

That  Lord  Mansfield  did  not  intend,  in  Doe  v.  Batten y 
to  question  the  principle  that  acceptance  of  rent  accru- 
ing after  forfeiture,  with  notice  of  the  forfeiture,  is  a 
waiver  of  it,  is  conclusively  shown  by  the  case  of 
Goodright  v.  Davids,  Cowp.  R.  803,  decided  only  three 
years  after  the  former.  That  was  ejectment  brought 
by  lessor  against  lessee  on  the  ground  of  forfeiture  by 
subletting,  contrary  to  a  covenant  and  condition  con- 
tained in  the  lease.  The  defense  was  that  the  for- 
feiture had  been  waived  by  the  acceptance  of  rent. 
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1856.     Lord  Mansfield  said,  "  This  case  is  extremely  clear. 
Tenn.    ^^  construe  this  acceptance  of  rent  due  since  the  con- 

—  dition  broken,  a  waiver  of  the  forfeiture,  is  to  construe 

doe4^*   ^^  according  to   the   intention  of  the  parties.     Upon 
ex'or     the  breach  of  the  condition  the  landlord  had  a  ricrht  to 

V.  . 

Darra-  enter.  He  had  full  notice  of  the  breach,  and  does  not 
cott.  lake  advantage  of  it;  but  accepts  rent  subsequently 
accrued.  That  shows  he  meant  the  lease  should  con- 
tinue. Oases  of  forfeiture  are  not  favored  in  law; 
and  where  the  forfeiture  is  once  waived,  the  court  will 
not  assist  it.  The  consequence  is,  that  there  must  be 
judgment  for  the  plaintiff."  The  authority  of  this 
case  has  never  been  denied.  It  is  cited  by  the  elemen- 
tary writers,  and  set  forth  at  length  in  2  Lorn.  Dig. 
marg.  91-2. 

The  case  of  Jones'  demsees  v.  Robej^ts,  3  Hen.  &  Munf. 
436,  in  which  it  was  contended  by  the  counsel  for  the 
plaintiff'  in  error,  that  this  court  had  approved  the 
case  of  Doe  v.  Batten,  was  a  suit  for  specific  perform- 
ance of  an  agreement  for  a  lease,  and  there  were  many 
reasons  for  refusing  to  enforce  the  agreement,  without 
relying  on  the  doctrine  of  that  case,  which  is  inciden- 
tally referred  to  with  seeming  approbation  by  two  of 
the  judges.  The  question  did  not  properly  arise,  and 
could  not  have  been  considered  in  the  case. 

Nothing  done  by  the  lessor  before  he  has  knowledge 
of  the  forfeiture  can  have  the  effect  of  waiving  it. 
After  he  is  informed  of  the  forfeiture  he  must  make 
his  election,  in  view  of  all  the  circumstances,  whether 
he  will  waive  or  enforce  it.  He  is  not  bound  to  elect 
immediately :  but  may  take  his  o^n  time  to  do  so. 
Until  he  makes  up  his  mind,  however,  he  must  take 
care  to  do  no  act  which  may  have  the  effect  of  affirm- 
ing or  recognizing  the  continuance  of  the  tenancy. 
He  cannot  first  waive,  and  then  enforce  the  forfeiture. 
The  lessee  cannot  be  a  tenant  and  a  trespasser  at  the 
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same  time.     He  continues  to  be  a  tenant,  if  the  forfei-  1866. 

ture  be  waived,  just  as  if  it  had  never  occurred.     He  xem. 
becomes  a  trespasser,  if  it  be  enforced. 


The  waiver  of  one  forfeiture  is  of  course  not  a  waiver  ^^4 
of  a  subsequent  forfeiture :  And  if  the  act  of  forfeiture  ex'or 
be  continuing,  a  waiver  of  a  right  of  re-entry  for  one  Daira- 
breach  will  not  preclude  a  re-entry  for  a  new  or  con-  <^^^- 
tinuiug  breach.  Thus,  a  lessor  may  take  advantage  of 
forfeiture  occuring  de  die  in  diem^  as  in  the  case  of  a 
neglect  to  repair,  work  a  mine,  or  the  like,  continuing 
from  day  to  day,  notwithstanding  a  previous  distress 
for  rent.  2  Piatt  on  leases  471,  and  cases  cited.  So 
also,  where  the  covenant  was  that  rooms  should  not  be 
used  for  certain  purposes,  it  was  held  that  there  was  a 
breach  of  this  covenant  every  day  during  the  terra  that 
they  were  so  used ;  and  that  the  lessor  was  not  pre- 
cluded by  receiving  rent  subsequent  to  the  commence- 
ment of  such  user,  from  taking  advantage  of  the  forfei- 
ture, provided  the  user  continued  after  such  receipt  of 
rent.  Comyn  334 ;  Doe  v.  WoodJbridge^  9  Barn.  &  Cress. 
376,  17  Eng.  C.  L.  K.  399. 

But  a  sublease  is  no  more  a  continuing  act  of  for- 
feiture than  an  assignment,  notwithstanding  what  is 
said  by  Piatt,  Id.  472,  that  "  It  does  not  appear  to  be 
settled  whether  an  underletting  is  or  is  not  a  continu- 
ing breach.''  The  only  authority  cited  for  this  obser- 
vation is  an  obiter  dictum  of  the  V.  C.  in  Dowell  v.  DeWy 
1  Young  &  Col.  845,  366,  20  Eng.  Ch.  R.  345.  But 
that  dictum  is  plainly  opposed  to  principle  and  the 
whole  current  of  authority.  The  cases  are  numerous 
in  which  forfeitures  by  subletting  have  been  held  to  be 
waived  by  the  subsequent  acceptance  of  rent.  The 
case  already  cited  from  Cowper  803,  is  a  case  of  that 
kind.  There  could  have  been  no  difficulty  in  enforc- 
ing the  forfeitures  in  these  cases  if  the  breaches  had 
been  continuing.  The  only  difference  between  an  as- 
signment and  underlease  in  this  respect  is,  that  the 
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1856.    doctrine  oi  Dumpofs  Case^  4  Coke  R.  119,  in  regard  to 
Te?m.    assignments  has  not  been  extended  to  underleases.    It 

was  held  in  that  case  that  a  license  to  assign  any  part 

^d^^l'   ^^  ^  dispensation  of  the  whole  condition,  and  the  lessee 
ex'or     or  his  assigns  may  assign  all  the  residue  without  license. 
Darra-    Whereas  it  has  been  since  held  that  a  lessor  who  ha*i  a 
cott.     right  of  re-entry  on  a  breach  of  covenant  not  to  under- 
let, does  not,  by  waiving  his  entry  on  one  Underletting 
waive  his  right  to  re-enter  on  a  subsequent  underlet- 
ting.    Doe  V.  Bliss,  4  Taunt.  R.  735;   Archbold  97. 
In  the  former  case  the  waiver  is  of  the  condition  itself. 
In  the  latter  only  of  the  forfeiture  for  a  particular 
breach.     But  in  the  latter  each  breach  is  a  complete, 
and  not  a  continuing  act  of  forfeiture. 

Having  stated  the  legal  principles  which  I  deemed 
pertinent,  it  now  only  remains  to  apply  them  to  the 
case.  It  is  certain  that  Johnston  never  assented  to  the 
underletting  to  John  Darracott,  or  affirmed  or  recog- 
nized his  tenancy;  but  that  he  always  refused  to  do  so. 
It  is,  I  think,  equally  certain  that  he  did  affirm  and 
recognize  the  continuance  of  the  tenancy  of  R.  F. 
Darracott,  with  full  knowledge  of  the  forfeiture.  He 
was  fully  informed  on  the  2d  of  May  1855  that  the 
premises  would  be  sublet  to  John  Darracott  on  the 
15th  of  that  month :  and  again,  on  the  15th,  was  in- 
formed that  they  had  accordingly  been  sublet.  On 
the  2d  of  July  he  demanded  the  rent  of  R.  F.  Darra- 
cott, a  quarter's  rent  having,  on  the  preceding  day, 
become  dne  under  the  lease.  On  the  3d  of  that  mouth 
he  received  two  hundred  dollars,  and  signed  a  receipt 
for  it,  in  part  of  rent  to  the  first  of  the  month.  On 
the  5th  or  6th  of  the  month  he  sued  out  a  distress 
warrant  against  R.  F.  Darracott  for  five  hundred  and 
fifty  dollars,  balance  of  the  quarter's  rent  due  on  the 
first  of  the  month,  having  first  made  the  necessary 
affidavit  that  the  said  balance  was  justly  due  him, 
"  for  rent  reserved  upon  contract  from  the  said  R.  F. 
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Darracott."     On  the  same  or  the  next  day  he  received     1856. 
J.  Darraeott's  check  for  the  said  balance,  and  gave  a    ^^^ 

receipt  therefor,  *'  protesting  at  the  same  time  that  J. 

Darracott  was  not  lessee  or  tenant,  but  that  R.  F.  ^^J^,g" 
Darracott  was."  Each  and  all  of  these  acts,  to  wit,  ex'or 
the  demand  of  the  rent,  the  distress  for  it,  the  accep-  DarVa. 
tanee  of  it,  and  the  express  declaration  made  at  the  ^^' 
time  of  its  payment,  were  plain  and  palpable  affirma- 
tions and  recognitions  of  the  existing  tenancy  of  R.  F. 
Darracott.  Why,  then,  are  they  not  a  waiver  of  the 
forfeiture?  Can  it  be  because  Johnson  refused  to 
sanction  the  underletting,  or  to  recognize  J.  Darracott 
as  his  tenant?  Cei-tainly  not.  It  was  not  necessary 
to  do  that  in  order  to  continue  the  existence  of  the 
lease.  There  was  no  inconsistency  in  repudiating  the 
act  of  subletting,  and  at  the  same  time  insisting  on 
the  continuance  of  the  lease.  R.  F.  Darracott  could 
not  drive  Johnson  to  the  alternatives  of  sanctioning 
the  act  of  forfeiture  or  putting  an  end  to  the  lease. 
The  right  of  re-entry  was  a  cumulative  remedy,  to 
which  Johnson  might  resort  or  not,  at  his  election ; 
and  whether  he  resorted  to  it  or  not,  he  might  still 
resort  to  his  remedy  by  action  for  the  breach  of  the 
covenant  not  to  underlet ;  in  which  action  he  wou,ld 
be  entitled  to  recover  such  damages  as  he  could  show 
that  he  had  sustained.  See  Doe  v.  Meux^  10  Eng.  C. 
L.  R.  417.  It  might  have  been  to  Iris  interest  to  con- 
tinue the  lease  notwithstanding  the  breach,  and  to  rely 
for  his  indemnity  on  the  action  only.  The  covenant 
would  be  of  no  use  if  he  could  not  do  so.  By  enforc- 
ing the  forfeiture  he  would  have  lost  the  benefit  of  the 
year's  rent  which  had  been  secured  to  him  in  advance, 
(except  so  much  as  had  accrued  before  the  forfeiture,) 
and  taken  the  chance  of  finding  another  tenant  for  the 
property. 

I  conclude,  then,  that  these  acts  were  a  waiver  of 
the   forfeiture:    and  the  waiver,   having    once  been 
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1866.    made  could  not  be  withdrawn.    Johnson  could  not 
^^[J^    affirm  the  continuance  of  the  tenancy  to  the  let  of 

July  and  then  determine  it.     He  may  have  supposed 

^oe*8     ^^^^  ^^  ^^^  ^  right  to  do  so ;  but  that  cannot  change 
ex»or    the  legal  effect  of  his  acts.     If  the  tenancy  of  R.  F. 
Darra-   Darracott  is  still  a  subsisting  tenancy,  it  follows  that 
^^^-     Johnson  is  not  entitled  to  the  possession  of  the  pre- 
mises, and  of  course  cannot  recoverer  it  of  J.  Darra- 
cott,  however  wrongful  the  act  whereby  the  latter 
acquired  it. 

I  am   for  affirming  the  judgment   of  the  Circuit 
court. 

The  other  judges  concurred  in  the  opinion  of  Mok- 
CURE,  J. 

Judgment  affirmed. 
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Sicfimond^ 


Term. 


TiNSLBY  V.  Jones  ^  als.  1856. 

^pril 
(Absent  Allen,  P.) 

May  8. 

B  died  in  1807,  ^id  by  his  will  devised  a  tract  of  land  to  each  of 
his  sons  J  and  F.  He  then  says,  "It  is  my  will  if  my  said  son 
J  die  without  issue,  that  the  property  h^etofore  given  him  shall 
go  to  his  brother  F,  who  in  that  case  will  lose  the  land  hereto- 
fore given  him.  It  being  my  will  and  desire  then  and  in  that 
case,  and  npon  the  happening  of  the  event  of  my  son  J*8  death, 
that  the  land  near  W,  which  would  otherwise  be  F*s  share,  be 
sold  and  the  money  equally  divided  between  my  surviving  chil- 
dren."   J  dies  without  issue.    Held: 

1.  J  took  an  estate  tail  in  the  land  devised  to  him,  which  was 

converted  by  the  statute  into  a  fee  simple ;  and  there- 
fore the  limitation  over  to  F  is  void. 

2.  F  not  being  entitled  to  take  the  estate  devised  to  J  under 

the  limitation  over  to  him,  the  bequest  of  the  proceeds 
of  land  devised  to  him,  to  the  surviving  children  of  the 
testator  upon  F's  taking  the  laud  devised  to  J  is  void,  and 
F  is  entitled  to  retain  it. 

The  testator  John  Bryan,  who  died  in  1807,  devised 
a  tract  of  land  to  each  of  his  sons  John  F.  and  Frede- 
nck;  after  which  his  will  contains  a  clause  in  these 
words:  "  It  is  my  will,  if  my  said  son  John  F.  Bryan 
die  without  issue,  that  the  property  heretofore  given 
him  shall  go  to  his  brother  Frederick  Bryan,  w^ho  in 
that  case  will  lose  the  land  heretofore  given  him.  It 
being  my  will  and  desire,  then  and  in  that  case,  and 
upon  the  happening  of  the  event  of  my  son  John  F. 
Bryan's  death,  that  the  land  near  Williamsburg,  which 
would  otherwise  be  Frederick's  share,  be  sold,  and  the 
money  equally  divided  between  my  surviving  chil- 
dren." J.  F.  Bryan  died  in  1850,  leaving  no  issue 
living  at  his  death.  Frederick  is  still  living.  The 
appellant,  as  the  personal  representative  and  an  heir 
Vol.  XIII — 37 
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1856. 
April 
Term. 

Tinsley 

V. 

Jones 
<&als. 


of  one  of  the  children  of  the  testator  who  8nr\'ived 
him,  but  died  betore  J.  F.  Bryan,  claims  an  interest  in 
the  land  devised  to  F.  Bryan  under  the  limitation  afore- 
said in  favor  of  the  testator's  surviving  children. 

In  April  1820  John  F.  Bryan  and  Frederick  Brjan 
entered  into  an  agreement  under  seal,  by  .which  ,  they 
agreed  to  unite  in  the  sale  of  the  land  devised  by  their 
father  to  John  F.  Bryan,  and  to  divide  the  proceeds  of 
the  sale  betweeix  them ;  and  Frederick  Bryan  cove- 
nanted to  convey  to  John  F.  one-half  of  the  land  de- 
vised  to  Frederick,  upon  the  condition  of  John  F. 
Bryan's  having  a  chihl  or  children ;  and  if  John  F. 
had  no  child,  the  deed  was  to  be  void.  In  pursuance 
of  this  agreement  they  in  August  1820  sold  and  con- 
veyed the  land  of  John  F.  Bryan  to  Scervant  Jones. 

In  1826  Frederick  Bryan  conveyed  the  land  devised 
to  him  to  Bennett  Kirby  in  trust  to  secure  to  Haynes 
Lee  a  debt  due  to  him  from  Frederick  Bryan,  and  also 
to  indemnify  Lee  as  the  security  of  Frederick  Bryan. 
This  land  seems  to  have  been  sold  under  this  deed  of 
trust,  and  to  have  coftie  through  several  intermediate 
conveyances  to  the  possession  of  Scervant  Jones. 

After  the  death  of  John  F.  Bryan  in  1850  this  suit 
was  instituted  in  the  Circuit  court  of  Williamsbursf 
and  James  City,  by  Thomas  Tinsley,  a  descendant  of 
one  of  the  daughters  of  the  testator  John  Bryau,  in 
his  own  right  and  as  the  administrator  of  the  daugh- 
ter, against  Jones  and  the  other  descendants  of  John 
Bryan,  seeking  to  recover  the  land  which  had  been 
devised  to  Frederick  Bryan;  and  to  have  it  divided 
under  the  will  of  John  Bryan.  Upon  the  hearing 
the  court  below  dismissed  the  bill;  and  thereupon 
Tinsley  applied  to  this  court  for  an  appeal,  which  was* 
allowed. 


Morson  and  Wellford^  for  appellant. 
Rob'nson  and  Stannrd^  for  the  appellee  Jones. 
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MoNCURE,  J.  I  think  that  Frederick  Bryan  was  1856. 
not  to  lose  the  land  devised  to  him,  unless  and  until  xe™. 
he  should  become  entitled  to  the  land  devised  to  John  


F.  Bryan.     The  will  so  expressly  declares,  and  that  ^^^^^y 

was  the  testator's  plain  intention.     Then,  if  the  land    Jones 

.        .       ik  als, 
devised  to  John  F.  Bryan  was  devised  to  him  in  tail, 

the  limitation  over  to  Frederick  can  never  take  effect; 
being  a  remainder  limited  on  an  estiite  tail,  and  de- 
stroyed by  the  statute  converting  that  estate  into  a 
fee  simple. 

The  question  therefore  is.  Whether  John  F.  Bryan 
took  an  estate  tail  in  the  land  devised  to  him?  If  he 
(lid,  it  must  have  been  by  virtue  of  the  words  "  die 
without  issue,''  in  the  limitation  over;  there  being  no 
words  of  inheritance  superadded  to  the  devise.  The 
first  words  of  the  limitation  over  are,  "  It  is  my  will 
if  my  said  son  John  F.  Bryan  die  without  issue^  that 
the  property  heretofore  given  him  shall  go  to  his 
brother  Frederick  Bryan."  If  the  will  had  stopped 
here,  it  would,  by  clear  implication,  have  created  an 
estate  tail  in  J.  F.  Bryan;  it  being  well  settled  that 
a  limitation  over  in  these  words  superadded  to  an 
estate  given  to  the  ancestor  in  fee  or  for  life,  will  in 
the  one  case  cut  down,  and  in  the  other  enlarge,  the 
estate  of  the  ancestor  into  an  estate  tail.  The  re- 
maining words  are,  "who  (that  is  F.  Bryan)  in  that 
case  will  lose  the  land  heretofore  given  him.  It 
being  my  will  and  desire  then  and  in  that  case,"  &c. 
{fU  supra.)  Do  these  words  restrict  the  technical 
meaning  of  the  words  "die  without  issue,"  and  pre- 
vent them  from  conferring  an  estate  tail  on  J.  F. 
Bryan?  If  the  words  "and  upon  the  happening  of 
the  event  of  my  son  J.  F.  Bryan's  death,"  had  been 
omitted,  the  residue  certainly  would  not  have  had 
that  effect.  The  whole  question  then  is,  as  to  the 
effect  of  the  last  recited  words  in  the  connection  in 
which  they  stand. 
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1866.  "  Issue  "  is  nomen  colUctivum^  and  a  word  of  very  ex- 
Te?m.  tensive  import,  embracing  the  whole  line  of  lineal  de- 
^—  seendants.  It  is  used  in .  the  statute  de  doniSj  in  some 
^^^^y  instances,  at  least,  synonymously  with  heirs  of  the 
Jones  body ;  and  a  devise  to  A  and  his  issue  has  even  been 
stated  by  an  eminent  judge,  (Lord  Thurlow,)  as  "the 
aptest  way  of  describing  an  estate  tail,  according  to 
the  statute."  2  Jarm.  on  Wills  329,  331.  It  is  a  tech- 
nical word  of  established  meaning,  and  must  always 
have  its  effect  accordingly,  unless  there  be  a  clear 
manifestation  of  intention  in  the  context  to  use  it  in 
the  restricted  sense  of  issue  living  at  the  death.  It  has 
been  long  settled  that  words  (occurring  in  a  will  which 
took  effect  before  the  revision  of  1819)  referring  to  the 
death  of  a  person  without  issue,  whether  the  terms  be 
"if  he  die  without  issue,"  ''if  he  have  no  issue,"  "if 
he  die  before  he  has  any  issue,"  or  "  for  want,  or  in 
default  of  issue,"  unexplained  by  the  context,  and 
whether  applied  to  real  or  personal  estate,  are  con- 
strued to  import  a  general  indefinite  failure  of  issue. 
Id.  418.  "The  rule  (in  the  language  of  Lord  Eedes- 
dale)  is,  that  technical  words  shall  have  their  legal 
eftect,  unless  from  subsequent  inconsistent  words  it  is 
very  clear  that  the  testator  meant  otherwise."  Id.  284. 
Or  "unless  (in  the  language  of  another  distinguished 
judge.  Lord  Alvanley,  in  Poole  v.  Poole,  3  Bos.  &  Pul. 
620)  the  intent  appear  so  plainly  to  the  contrary  that 
no  one  can  misunderstand  it."  As  to  personalty,  it 
seems  the  word  "issue"  yields  more  readily  to  expres- 
sions and  circumstances  in  the  will  tending  to  confine 
it  to  the  restricted  sense  than  when  applied  to  real 
estate.  Id.  427.  Thus,  where  the  phrase  is,  "feariw^ 
no  issue,"  .the  settled  construction  is  that,  applied  to 
real  estate,  it  means  an  indefinite  failure  of  issue,  but 
in  reference  to  personal  estate,  it  imports  a  failure  of 
issue  at  the  death.  Forth  v.  Chapman^  1  P.  Wms.  663, 
is  the  leading  authority  for  this  distinction ;  but  it  has 
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been  confirmed  by  a  long  train  of  subsequent  decisions.  1856. 

2Jarm.   419,  and  cases  cited;  also  Bamford  v.  Lord^  Te?m. 
78  Eng.  C.  L.  R.   707 ;  Dnvn  ^  wife  v.  Bray,  1  Call 


HiU  V.  Burrow,  3  Id.  342.  The  question  in  this  Tiiw^^y 
case  arises  in  regard  to  real,  and  not  personal  estate.  Jones 
For  though  the  land  in  controversy  is  that  which  was 
devised  to  F.  Bryan  which,  in  the  event  of  the  limita- 
tion over  taking  effect,  is  directed  to  be  sold  and  the 
money  divided,  (thus  converting  the  subject,  in  that 
event,  into  personal  estate,)  yet,  as  we  have  seen,' the 
question  on  which  the  case  depends  is  as  to  the  estate 
devised  to  J.  F.  Bryan,  which  in  no  event  is  directed 
to  be  sold. 

Then  do  the  words  "  upon  the  happening  'of  the 
event  of  my  son  J.  F.  Bryan's  death  "  clearly  manifest 
an  intention  to  use  the  word  "issue"  in  a  restricted 
sense  ?  Similar  words  have,  in  England,  been  held  not 
to  have  that  effect.  2  Jarm.  439.  In  Walter  v.  Drew, 
1  Com.  R.  373,  the  words  of  the  devise  were,  "  It  is 
my  will  that  if  W,  my  son,  shall  happen  to  die  and 
have  no  issue,  Ac,  then  and  in  that  case,  and  not 
otherwise,  after*  the  death  of  the  said  W,  I  give,  &c.  all 
my  lands,  Ac.  unto  R,  my  son,  to  have  and  to  hold  the 
same  after  the  death  of  the  said  W,  to  him  and  his 
heirs."  Held  that  W  took  an  estate  tail.  In  Doe  v. 
Cooper,  1  East.  R.  229,  it  was  held  that  a  devise  of 
land  to  R  C  for  the  term  only  of  his  life,  and  a/Ve?'  his 
decease  to  his  issue  as  tenants  in  common,  but  in  case 
he  should  die  without  leaving  issue,  then  to  E  H  in 
fee,  gives  to  R  C  an  estate  tail.  In  Doe  v.  Goldsmith, 
7  Taunt.  209,  2  Eng.  C.  L.  R.  73,  the  devise  was  to  F 
6  and  his  assigns  for  his  life,  and  immediately  after  his 
decease  to  the  heirs  of  his  body  in  such  parts  or  shares 
as  he  should  by  deed  or  will  appoint ;  and  in  default 
of  such  heir  of  his  body,  then  immediately  after  his  de- 
cease to  J  Q.     Held,  that  F  G  took  an  estate  tail  by 
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1856.     implication.     See  also  Broadharst  v.  Morris^  22  Id.  1, 

Te?m.    ^^^^  ^^^.  ^'-  ^^^<^<^if^  #^-  65  Id.  876. 

I  have  seen  no  English  case  in  which  similar  words 

Tinsley  j^^y^  \^^^  ^y^^  eftect  of  restricting  the  technical  mean- 
Jones  ing  of  the  words  "  die  without  issue,"  in  regard  to  real 
estate,  though  there  have  been  several  in  which  they 
have  had  that  eftect  in  regard  to  personal  estate. 
2  Jarni.  443;  as  in  Piiibury  v.  Elian,  1  P.  Wms.  563; 
which  was  followed  by  Siratton  v.  Payne^  3  Bro.  P.  C. 
Toml.  ed.  99,  (cited  in  Read  v.  Shell,  2  Atk.  647;) 
Wilkinson  v.  South,  7  T.  R.  553;  Trotter  v.  Oswdl 
1  Cox's  Cas.  317;  and  Rackstraw  v.  Vile^l  ^ira.  k 
Stu.  604,  1  Cond.  Eng.  Ch.  R.  309.  But  in  Donu  v. 
Penny,*  19  Ves.  R.  545,  the  words  ''  after  him"  (follow- 
ing  the  words  "  for  want  of  issue  ")  were  held  by  Sir 
W.  Grant  not  to  vary  the  construction.  "  That  no 
judge  of  later  times,  (says  Jarman,  p.  446,)  would 
have  departed  from  the  legal  sense  of  the  words  upon 
such  an  expression  as  that  in  Pinhury  v.  Elkin,  admits 
of  little  doubt."  But  he  thinks  that,  followed  as  that 
case  has  been  by  the  other  cases  above  mentioned,  it  is 
too  late  to  question  its  authority.  "  We  are  taught, 
however,  (he  says,)  by  Sir  W.  Grant's  decision  in  Dmn 
V.  Penny,  that  the  doctrine  of  the  case  of  Pinbury  v. 
Elkin  will  not  be  applied  to  any  case  in  which  the  va- 
riation of  phrase  is  such  as  fairly  to  take  it  out  of  the 
reach  of  its  authority." 

But  stronger  manifestation  of  intention  to  use  the 
words  ''  die  without  issue  "  in  a  restricted  sense  will  be 
required  in  a  case  in  which  a  life  estate  only  is  given 
to  the  ancestor,  than  in  a  case  in  which  a  fee  simple  is 
given  to  him.  In  the  latter  case  the  issue  may  inherit 
the  estate  from  the  ancestor  as  his  heirs  at  law,  or  de- 
rive it  from  him  by  deed  or  will;  whereas  in  the  former 
they  cannot  get  it  at  all,  if  the  words  be  construed  in 
a  restricted  sense ;  and  it  is  therefore  necessary  to  con- 
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strue  them  iu  a  technical  sense  to  effectuate  the  mani-  1856. 

test  intention  of  the  testator.     There  can  be  no  con-  xerm. 
ceivable  motive  for  limiting  the  estate  over  only  in  the 


event  of  the  ancestor's  dying  without  issue,  hut  that  ■'^^"^^^y 
the  issue,  if  any,  may  have  the  estate.  The  restrictive  Jones 
words  should  therefore  be  extremely  stronii:  to  require 
such  a  construction  as  would  deprive  the  issue  of  any 
possible  means  of  succeeding  to  the  estate.  See  2 
Jarm.  440-1-2 ;  in  , which  the  case  of  Wyldw  Leicis, 
1  Atk.  I?.  432,  is  cited  as  having  been  decided  uuder 
the  influence  ot  these  views.  But  the  opinion  of 
Tucker,  P.  in  Doe  v.  Craigen^  8  Leigh  449,  is  conclu- 
sive on  this  subject.  "  Here,  (said  he,)  the  words,  if 
she  dies  without  heirs  of  her  body,  do  not  amount  to 
a  devise  to  the  heirs  of  her  body  after  the  determina- 
tion of  her  estate  for  life ;  and  the  consequence  would 
be,  that  if  she  takes  but  an  estate  for  life,  her  issue  can 
never  take  any  thing.  The  law  of  England  would 
therefore  construe  this  clearly  an  estate  tail."  "  The 
estate  for  life  must  be  enlarged  into  a  fee  tail,  accord- 
ing to  the  general  intent."  The  authorities  upon  this 
subject,  he  said,  are  numerous;  and  he  cited  several, 
not  only  from  the  English,  but  also  from  our  own  re- 
ports. 

The  will  in  this  case  does  not  give  an  express  estate 
for  life  to  J.  F.  Bryan ;  but  it  gives  the  land  to  him, 
without  the  superaddition  of  any  words  of  inheri- 
tance; and  there  is  nothing  in  the  will,  but  the  limi- 
tation over  in  the  event  of  his  dying  without  issue,  to 
manifest  an  intention  to  give  them  more  than  a  life 
estate.  The  consequence  is,  that  but  for  that  limita- 
tion over  he  would  have  been  entitled  oidy  to  a  life 
estate,  independently  of  the  act  dispensing  with  the 
necessity  of  words  ot  inheritance  in  the  creation  of  an 
estate  in  fee  simple.  The  act  of  1785  converting 
estates  tail  into  estates  in  fee,  declares  that  every  es- 
tate in  lands   which   since  the  7th  of  October  1776 
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1866.  hath  been,  or  hereafter  shall  be  limited  so  that,  as  the 

Te^m.  '*^'^  aforetime  was,  such  an  estate  would  have  been  an 

estate  tail,  shall  be#deemed  to  have  been,  and  to  con- 

J^Tinsley  ^.j^^^^  ^^^^   ^^^^^^  j^^  f^^  simple.     12   Hen.    Stat.  156. 

J  Jones    The   question,  therefore,  in  determining  whether  an 
&  ftls.  •  • 

estate  tail  is  created,  alwavs  is,  (or  at  least  was  before 

the  revision  of  1819,)  Whether  it  would  have  been 
such  an  estate  under  the  law  as  it  was  before  the  7th 
of  October  1776.  In  the  language  of  Roane,  J.  in 
Tatf  V.  Talley,  3  Call  354,  the  act  "  refers  to  and 
reserves  all  laws,  then  in  force  for  the  decision  of  the 
question,  Whether,  in  future  as  well  as  in  past  cases, 
an  estate  tail  would  (but  for  the  interposition  of  the 
act)  have  passed  or  not?"  And  in  the  language  of 
Fleming  J.  in  the  same  case,  "  the  whole  effect  of  the 
statute  is  to  convert  estates  tail  into  estates  in  fee 
simple,  and  not  to  alter  the  meaning  of  words  or  de- 
stroy the  established  rules  of  construction."  The  doc- 
trine of  that  case,  which  seems  indeed  to  be  nothing 
more  than  the  necessary  construction  of  the  act  ac- 
cording to  its  terms,*  has  been  recognized  and  acted  on 
in  all  the  subsequent  cases.  Some  of  the  judges  in 
some  of  the  cases  supposed  that  as  the  same  act  of 
1785,  which  referred  to  the  law  as  it  aforetime  was, 
also  dispensed  with  the  necessity  of  words  of  inheri- 
tance in  the  creation  of  a  fee,  the  law  as  it  aforetime 
was  must  be  considered  as  modified  to  that  extent  in 
the  determination  of  cases  arising  afterwards.  But 
that  view,  it  seems  to  me,  is  oppo'sed  not  only  to  the 
manifest  design  of  the  provision  dispensing  with  words 
of  jnheritance,  but  to  the  plain  language  of  the  act. 
That  design  was  to  effectuate  the  probable  intent  of  a 
grantor  or  testator  where  there  is  nothing  in  the  deed 
or  will  to  show  that  a  less  estate  than  a  fee  was  in- 
tended to  be  given,  and  where  but  for  the  provision 
the  grantee  or  devisee  would  be  entitled  only  to  a  life 
estate.     The  act  refers  to  and  adopts   the  law  as  it 
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aforetime  was  without  limitation    or  restriction ;  and  1856. 

it  expressly  declares  that  every  estate,  &c,  "  shall  be  ^^^Ym 
deemed  a  fee  simple,  if  a  less  estate  be  not  limited  by 


express  words  or  do  not  appear  to  have  been  granted,  "^^^^^y 
Ac.  by  consirudion  or  operation  of  law.'*  Where  an  Jones 
estate  is  devised  to  A,  and  if  he  die  without  issue,  to 
B,  the  statute,  or  rather  the  provision  in  question,  does 
not  give  A  an  estate  in  fee,  because  the  will,  ''  by  con- 
struction or  operation  of  law,"  gives  him  an  estate 
tail.  80  also  where  the  words  "  then  on  the  happen- 
ing of  his  death,"  or  any  other  words  insufficient  to 
restrict  the  technical  meaning  of  the  word  "issue," 
are  superadded  thereto.  But  it  seems  to  be  now  de- 
finitively settled  that  the  provision  in  question  can 
have  no  effect  in  such  cases.  "From  an  examination 
of  the  cases,  (says  Tucker,  P.  in  Doe  v.  Craigen,  mpra,) 
it  will  be  found  that  the  question  is  expressly  decided 
against  the  statute  (that  is  against  the  eftet^t  of  the 
said  provision)  in  Ball  v.  Payne,  6  Rand.  73 ;  and  that 
the  case  of  Bramble  v.  Billups,  4  Leigh  90,  recognizes 
the  principles  of  that  decision  in  extenso.*'  Though 
he  had  struggled  against  that  construction  in  more 
than  one  case,  yet  he  said  he  could  no  longer  under- 
take to  controvert  it,  and  must  therefore  surrender. 
8  Leigh  452. 

The  case  of  Lucas  ^  wife  v.  Duffield,  6  Gratt.  456, 
was  cited  and  very  much  relied  on  by  the  counsel  of 
the  appellant,  to  show  that  the  words  "die  without 
issue,"  in  this  case,  were  used  in  the  restricted  sense 
of  issue  living  at  the  death  of  J.  F.  Bryan,  who  did 
not  therefore  take  an  estate  tail.  Without  undertaking 
to  reconcile  that  case  with  others  on  the  same  subject, 
it  is  sufficient  to  say  that  it  certainly  does  not  profess, 
nor  was  it  ther^y  intended,  to  overrule  the  case  of 
Lee  V.  Oraigen,  and  other  cases  therein  referred  to; 
from  which  it  is  plainly  distinguishable  in  this,  that 
the  laud  there  was  devised  to  W  D,  to  him  ar^d  his  heirs. 
Vol.  XIII— 38 
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1856.    No  reasons   are  assigned  for  the  judgment;   but,  b 
Tera.    construing   the   words  ^'  die  without  legal  issue,"  to 
mean  issue  living  at  the  death  of  W  D,  the  court  no 


Tinsley  JQ^^^|■  considered  that  it  would  not  only  be  pursuing 

Jones    the  restrictive  words  contained  in  the  clause  of  attes- 
&  tils 

tation,  but  would  be  giving  eflFect  to  the  whole  will; 

and  that  the  insue  might  inherit  the  land  as  heirs  of 

W  D,  or  derive  it  from  him  by  deed  or  will,  and  thus 

get  the  benefit  intended  for  them,  while  the  limitation 

over  would  take  eftect  as  an  executory  devise.    Xhe 

decision  I  imagine  would  have  been  different  if  a  lite 

estate  only  had  been  given  by  the  \vi\\  to  W  D;  and 

the  manifest  general  intent  in  favor  of  the  issue  could 

only  have  been  effected  by  enlarging  that  life  estate 

into  an  estate  in  tail.    8ee  Boe  v.  Grew,  2  Wils.  R.  322; 

and  Doe  v.  Applin,  4  T.  R.  82. 

The  result  of  what  I  have  said  is,  that  in  my  opinion 
J.  F.  Bryan  took  an  estate  tail  in  the  land  devised  to 
him,  with  remainder  limited  thereon  to  F.  Bryan.  It 
is  not  material  to  enquire  whether  that  remainder  is 
limited  to  take  eftect  on  the  death  of  J.  F.  Brjan 
without  issue  indefinitely,  or  without  issue  living  at 
his  death ;  as,  by  the  act  of  docking  entails,  all  re- 
mainders, as  well  contingent  as  vested,  dependent  on 
the  estate  in  tail,  are  utterly  barred ;  an<l  as  the  case 
occurred  before  the  act  of  1819  giving  eftect  to  every 
limitation  upon  such  an  estate  which  would  be  valid 
when  limited  upon  an  estate  in  fee  simple  created  by 
technical  language.     1  Rev.  Code,  p.  369,  §  25. 

The  following  cases  in  our  own  reports  tend  strongly 
to  sustain  the  principles  on  which  the  foregoing  opi- 
nion is  based :  Carter  v.  Tk/ler,  1  Call  165 ;  Hill  v. 
Burroxo,  3  Id.  342;  Tate  v.  Tally,  1  Id.  354;  Eldridgev, 
Fisher,  1  Hen.  &  Munf  559 ;  Goodrjfch  v.  Harding^  3 
Rand.  280;  Bells  v.  Gillespie,  5  Id.  273;  Broaddus  v. 
Timier,  Id.  308 ;  Ball  v.  Payne,  6  Id.  73 ;  Jiggetis  v. 
£>avis,  1  Leigh  368 ;  Callava  v.  Pope,  3  Id.  103 ;  Bram- 
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ble  V.  BUlups,  4  Id.  90;  Doe  v.  Anderson,  Id.  118;  Doe     1856. 
V.   Crai^en,  8  Id.  449;  Wright  v.   Cohoon,  12  Id.  370;    '^^'''"- 


Callis  V.  Kemp,  11  Gratt.  78;  and  i¥oore  v.  Brooks,  Tinsley 
12  Id.  135.     All  of  these  cases  concern  real  estate;    jo^gg 
in  regard  to  which  there  has  been  little  conflict  in  the    &als. 
decisions  of  this  court.     Many  cases  concerning  per- 
sonal property  might  be  cited  for  the  same  purpose ; 
but  it  cannot  be  necessary  to  do  so. 

It  now  only  remains  to  consider  whether,  as  con- 
tended by  the  counsel  for  the  appellant,  F.  Bryan  has 
concluded  himself  and  his  assigns  from  setting  up  the 
title  of  J.  F.  Bryan  as  tenant  in  tail,  by  the  agreement 
with  him  of  the  20th  of  April  1820,  and  by  joining 
him  in  the  deed  of  the  2l8t  of  August  of  that  year, 
conveying  the  land  to  the  appellee  Joiies.  I  think 
not.  The  agreement  was  between  the  two  brothers ; 
and  was  a  compromise  of  their  respective  rights, 
whatever  they  might  be,  in  the  land  devised  to  J.  F. 
Bryan.  None  of  the  other  children  of  the  testator 
were  parties  to  it,  or  had  any  interest  whatever  in  the 
subject.  The  agreement  was  not  intended  to  benefit, 
and  could  not  injure  them  in  any  way.  The  only  con- 
sideration required  of  F.  Bryan  for  being  permitted  to 
participate  in  the  purchase  money  of  the  land  was  his 
joining  in  the  deed  and  giving  a  covenant  of  warranty 
to  the  purchaser,  and  a  covenant  to  convey  to  J.  F. 
Bryan,  in  the  event  of  his  having  a  child  or  children, 
one-half  of  the  land  devised  to  F.  Bryan,  which  is  the 
land  now  ,in  controversy.  That  laud,  as  early  as  Feb- 
ruary 1826,  was  conveyed  by  F.  Bryan  by  deed  of 
trust  for  the  benefit  of  a  creditor.  The  deed  was  duly 
recorded;  the  land  was  sold  under  it;. has  been  con- 
veyed to  several  successive  owners;  and  ultimately  to 
the  appellee  Jones,  as  he  says,  for  full  value  paid  for 
the  fee  simple  estate;  he  and  those  under  whom  he 
claims  having  been  advised,  as  he  says,  that  F.  Bryan 
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1856.     had  a  good  title  to  the  land  under  his  father's  will.    If 
T^m.    *^^  ^^^^  appellee  had  notice  of  the  agreement  afore- 
said, it  does  not  appear  that  the  intermediate  vendors 
id ;  nor  do  I  deem  it  material  whether  they  had  or 
)t. 

I  think  the  decree  ought  to  be  affirmed. 
• 

The    other   judges    concurred    in   the  opinion  of 
;oNCURE,  J. 

Decree  affirmed. 
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Brooke  ^  ah.  r.  Shacklett. 

Carter  ^  als.  v,  Wolfe. 

May  23. 

L  The  case  of  GaUego'9  ex^ors  v.  The  Attorney  General^  3  Leigh  450, 
approved. 

2.  The  act,  Code,  ch.  77,  J  8, 9,  10, 11, 12, 13,  relates  only  to  convey- 

ances, devises  and  dedications  of  property  for  the  use  of  "  re- 
ligious congregations,"  in  the  limited  and  local  sense  of  the 
term,  viz :  for  the  members  of  those  religious  congregations, 
who,  from  their  residence  at  or  near  the  place  of  public  wor- 
ship, may  be  expected  to  use  it  for  such  purpose.* 

3.  No  deed  which  does  not  respect  the  rights  of  the  local  society  or 

religious  congregation ;  and  no  deed  which  does  not  design 
the  enjoyment  of  the  uses  of  the  property  conveyed  by  the 
local  religious  society  or  congregation,  can  be  placed  within 
the  influence  of  the  statute. 

4.  A  deed  conveying  property  in  trust  for  the  use  of  the  local  so- 

ciety, is  not  without  the  operation  of  the  statute,  by  reason 
that  it  sanctions  the  appointment  of  the  ministers  and  autho- 
rizes them  to  use  the  house  for  preaching,  without  any  refer- 
ence to  the  vote  or  wish  of  the  congr^ation;  it  being  a 
Methodist  church,  and  the  ministers  being  to  be  appointed 
by  the  conference,  according  to  the  constitution  of  that  church. 

5.  Deed  conveys  a  house  of  worship  in  trust  for  a  local  religious 

congregation;  and  provides,  that  the  trustees  are  at  all 
times  to  permit  the  ministers  belonging  to  the  Methodist 
Episcopal  church,  who  shall  be  duly  authorized  by  the  con- 
ferences of  the  church,  to  preach  in  the  house.  Upon  a  ques- 
tion of  the  right  of  a  minister  to  preach  in  the  house,  that 
question  is  to  be  determined  by  enquiring,  not  whether  he 
represents  the  wishes  of  a  majority  of  the  members  of  the 
society,  but  whether  he  has  been  appointed  and  assigned  to 
the  society  in  accordance  to  the  laws  of  the  church. 

6.  The  general  conference  of  the  Methodist  Episcopal  church  in 

the  United  States  had  the  constitutional  power  to  adopt  the 
plan  for  the  separation  of  the  church,  adopted  in  1844. 


1856. 
April 
Term. 


*The  substance  of  the  statute  is  stated  by  Judge  Danikl  in  his 
opinion. 
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1856. 
April 
Term. 

Brooke 
&al8. 

Shack- 
lett. 


A  society  of  the  church  which,  according  to  the  plan  of  separa- 
tion, is  a  ]>order  society,  having  by  a  majority  of  its  members 
resolved  to  adhere  to  the  Methodist  Episcopal  church  soath, 
is  entitled  to  the  use  ot  the  church-house  in  exclusion  of 
those  who  repudiate  the  authority  of  said  church,  and  refuse 
to  receive  the  pastors  appointed  by  it. 


Carter 
<&als. 


By  deed  hearing  date  the  3d  day  of  June  1842,  John 
C.  Davis  and  wife,  in  consideration  of  ninety  dollars, 
conveyed  to  Beiyamin  Brooke,  George  W.  Shacklett 
Wolfe,  and  three  others,  a  lot  in  the  town  of  Salera  in  the 
county  of  Fauquier,  upon  the  following  trusts:  In 
trust  that  they  sliall  erect  and  build,  or  cause  to  be 
erected  and  built  thereon,  a  house  or  place  of  worship 
for  the  use  of  the  members  of  the  Methodist  P]piscopal 
church  in  the  United  States  of  America,  according  to 
the  rules  and  discipline  which  from  time  to  time  may 
be  agreed  upon  and  adopted  by  the  ministers  ami 
preachers  of  the  said  church  at  their  general  confe- 
rences in  the  United  States  of  America;  and  in  further 
trust  and  confidence,  that  they  shall  at  all  times  for- 
ever hereatler,  permit  such  ministers  and  preacher? 
belonging  to  said  church  as  shall  from  time  to  time  be 
duly  authorized  by  the  general  conferences  of  the 
ministers  and  preachers  of  the  said  Methodist  Episco- 
pal church,  or  by  the  annual  conferences  authorized 
by  the  said  general  conference,  to  preach  and  expound 
God's  holy  word  therein.  And  in  further  trust  and 
confidence,  that  as  often  as  any  one  or  more  of  the 
trustees  herein  before  mentioned  shall  die  or  cease  to 
be  a  member  or  members  of  the  said  church,  according 
to  the  rules  and  discipline  as  aforesaid,  then  and  in 
such  case  it  fehall  be  tlie  duty  of  the  stationed  preacher 
or  minister  (authorized  as  aforesaid)  who  shall  have 
the  pastoral  charge  of  the  members  of  the  said  church, 
to  call  a  meeting  of  the  remaining  trustees  as  soon  as 
conveniently  may  be;  and  when  so  met,  the  said  minis- 
ter or  preacher  shall  proceed  to  nominate  one  or  more 
persons  to  fill  the  place  or  places  of  him  or  tlrem  whose 
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office  or  offices  has  or  have  been  vacated  as  aforesaid : 
provided,  the  person  or  persons  so  nominated  shall 
have  been  one  year  a  member  or  members  of  the  said 
church  immediately  preceeding  such  nomination,  and 
be  at  least  twenty-one  years  of  age.  And  the  Said 
trustees,  so  assenabled,  shall  proceed  to  elect,  and  by  a 
majority  of  votes  appoint  the  person  or  persons  so 
nominated  to  fill  such  vacancy  or  vacancies,  in  order 
to  keep  up  the  number  of  five  trustees  forever.  And 
in  case  of  an  equal  number  of  votes  for  and  against 
the  said  nomination,  the  stationed  minister  or  preacher 
shall  have  the  casting  vote :  provided,  nevertheless, 
that  if  the  said  trustees,  or  any  of  them,  or  their  suc- 
cessors have  advanced,  or  shall  advance,  any  sum  or 
sums  of  money,  or  are  or  shall  be  responsible  for  any 
sum  or  sums  of  money  on  account  of  the  said  pre- 
mises, and  they,  the  said  trustees  or  their  successors, 
be  obliged  to  pay  the  said  sum  or  sums  of  money, 
they  or  a  majority  of  them,  shall  be  authorized  to 
raise  the  said  sum  or  sums  of  money  by  a  mortgage 
on  said  premises,  or  by  selling  the  said  premises,  after 
notice  given  to  the  pastor,  or  preacher,  who  has  the 
oversight  of  the  congregation  attending  divine  service 
on  the  said  premises.  If  the  money  due  be  not  paid 
to  the  said  trustees  or  their  successors  within  one  year 
after  such  notice  given,  and  if  such  sale  take  place, 
the  said  trustees,  or  their  successors,  after  paying  the 
debt  and  other  expenses  which  are  due,  from  the 
money  arising  from  such  sale,  shall  deposit  the  re- 
mainder of  the  money  produced  by  the  said  sale  in  the 
hands  of  the  steward  or  stewards  of  the  society  be- 
longing to  or  attending  divine  service  on  the  said  pre- 
mises, which  surplus  of  the  produce  of  such  sale,  so 
deposited  in  the  hands  of  said  steward  or  stewards, 
shall  be  at  the  disposal  of  the  next  yearly  conference, 
authorized  as  aforesaid ;  which  said  yearly  conference 
shall  dispose  of  said  money  according  to  the  best  of 
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1856.     their  judgment  for  the  use  of  said  society.     And  the 
^em.    ^^^^  John  C.  Davis  and  Susanna  his  wife  do  by  these 

presents  warrant  and  forever  defend  all  and  singular 

&  als^  the   before  mentioned  and  described  lot  or  piece  of 
V.       land  with  the  appurtenances  thereto  belonging,  unto 
'  lett.     them,  the   said    Benjamin   Brooke,   W.   H.    Rector, 
^         George  W.  Shacklett,  James  F.  Milton  and  Richard 
<fe  als.    H.  Carter  and  their  successors,  chosen  and  appointed 
Wolfe.    ^  aforesaid,   from  the  claim  or  claims   of  them,  the 
said  John  C.  Davis  and  Susanna  his  wife,  their  heirs 
and  assigns,  and  from  the  claim  or  claims  of  all  per- 
sons claiming  by  or  under  them. 

The  bill  states,  and  it  is  not  denied  in  the  answer, 
that  the  said  trustees,  by  means  of  subscriptions  ob- 
tained from  the  members  of  the  congregation,  on 
whose  behalf  plaintiff  sues,  and  from  other  sources, 
built  a  church-house  on  said  lot,  and  that  the  same 
had  been  used  by  the  congregation  and  the  ministers 
and  preachers  aforesaid,  according  to  the  trust,  for  a 
long  time.  This  was  the  church-house  in  controversy 
in  the  case  of  Brooke  ^  als  v.  Shacklett. 

By  deed  bearing  date  the  15th  day  of  August  1805, 
Daniel  Floweree  and  wife,  in  consideration  of  the 
conveyance  of  a  lot  of  land  to  them,  conveyed  with 
general  warranty  to  Benjamin  Rector  and  others  a 
lot  of  land  in  the  village  of  Rectortown  in  the 
county  of  Fauquier,  upon  the  same  trusts  as  those 
above  stated  as  contained  in  the  deed  from  Davis  and 
wife  to  Brooke  and  others.  And  a  church-house  was 
built  thereon  by  the  same  means  and  was  used  in  the 
same  way.  This  is  the  church-house  in  controversy 
in  the  case  of  Carter  ^  als.  v.  Wolfe.  All  the  pro- 
ceedings and  all  the  other  facts  in  the  two  cases  are 
precisely  the  same ;  and  they  were  heard  together  in 
the  court  below  and  in  this  court. 

In  1844  a  committee  of  the  general  conference  of 
the  Methodist  Episcopal  church  held  in  New  York, 
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made  a  report,  which  was  adopted  by  the  general  con- 
ference, of  which  the  introduction  and  the  first,  second 
and  ninth  clauses  are  as  follows: 

The  select  committee  of  nine,  to  consider  and  report 
on  the  declaration  of  the  delegates  from  the  conferences 
of  the  slaveholding  states,  beg  leave  to  submit  the  fol- 
lowing report : 

Whereas  a  declaration  has  been  presented  to  this 
general  conference,  with  the  signatures  of  fifty-one 
delegates  of  the  body  from  thirteen  annual  conferences 
in  the  slaveholding  states,  representing  that,  for  various 
reasons  enumerated,  the  objects  and  purposes  of  the 
christian  ministry  and  church  organization  cannot  be 
successfully  accomplished  (by  them)  under  the  juris- 
diction of  this  general  conference,  as  now  constituted ; 
an<l 

Whereas,  in  the  event  of  a  separation,  a  contingency 
to  which  the  declaration  asks  attention  as  not  improb- 
able, we  esteem  it  the  duty  of  this  general  conference 
to  meet  the  emergency  with  christian  kindness  and  the 
strictest  equity :  therefore. 

Resolved,  by  the  delegates  of  the  several  annual  con- 
ferences in  general  conference  assembled, 

That  should  the  delegates  from  the  conferences  in  the 
slaveholding  states  find  it  necessary  to  unite  in  a  dis- 
tinct ecclesiastical  connection,  the  following  rule  shall 
be  observed  with  regard  to  the  northern  boundary 
of  such  connection  :\  All  the  societies,  stations  and 
conferences  adhering  to  the  church  in  the  south,  by 
a  vote  of  a  majority  of  the  members  of  said  societies, 
stations  and  conferences,  shall  remain  under  the  un- 
molested pastoral  care  of  the  southern  church,  (and 
the  ministers  of  the  Methodist  Episcopal  church  shall 
in  nowise  attempt  to  organize  churches  or  societies 
within  the  limits  of  the  church  south  ;  nor  shall  they 
attempt  to  exercise  any  pastoral  oversight  therein,  it 
being  understood  that  the  ministry  of  the  south  recip- 
Vol.  XIII— 39 
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1856.    rocally  observe  the  same  rule  in  relation  to  stations, 

Term.    Societies  and  conferences  adhering  by  vote  of  a  majo- 
rity  to  the  Methodist  Episcopal  church,)  provided,  also, 

^^^^  that  this  rule  shall  apply  only  to  societies,  stations  and 

V.       conferences  bordering  on  the  line  of  division,  and  not 

lett.     *^  interior  charges,  which  shall  in  all  cases  be  left  to 

the  care  of  that  church  within  whose  territory  they  are 

&al8.     situated. 

Woife  ^^^'  '^^^^  ministers,  local  and  traveling,  of  every 
grade  and  office  in  the  Methodist  Ejnscopal  church, 
may,  as  they  prefer,  remain  in  that  church,  or,  with- 
out blame,  attach  themselves  to  the  church  south. 

9th.  That  all  the  property  of  the  Methodist  Episco- 
pal church  in  meeting-houses,  parsonages,  colleges, 
schools,  conference  funds,  cemeteries,  and  of  every 
kind,  wnthin  the  limits  of  the  southern  organization, 
shall  be  forever  free  from  any  claim  set  up  on  the  part 
of  the  Methodist  Episcopal  church,  so  far  as  this  reso- 
lution can  be  of  force  in  the  premises. 

In  May  1845  the  representatives  of  thirteen  annual 
conferences  which  are  within  the  slaveholding  states, 
met  at  Louisville,  Kentucky,  and  by  a  vote  of  ninety- 
four  to  three,  adopted  the  following  resolutions : 

Be  it  resolved,  by  the  delegates  of  the  several  an- 
nual conferences  of  the  Methodist  Episcopal  church 
in  the  slaveholding  states,  in  general  convention  as- 
sembled, that  it  is  right,  expedient  and  necessary  to 
erect  the  annual  conferences  represented  in  this  con- 
vention into  a  distinct  ecclesiastical  connection,  sepa- 
rate from  the  jurisdiction  of  the  general  conference  of 
the  Methodist  Episcopal  church,  as  at  present  consti- 
tuted; and  accordingly  we,  the  delegates  of  the  said 
annual  conferences,  acting  under  the  provisional  plan 
of  separation  adopted  by  the  general  conference  of 
1844,  do  solemnly  declare  the  jurisdiction  hitherto 
exercised  over  said  annual  conferences  by  the  general 
conference  of  the  Methodist  Episcopal  church,  entirely 
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dissolved;  and  that  said  annual  conferences  shall  be  1856. 

and  they  hereby  are  constituted  a  separate  ecclesiasti-  xw-m. 
cal  connection  under  the  provisional  plan  of  separation 


aforesaid,  and  based  upon  the  discipline  of  the  Metho-    ^^^^ 
dist  Episcopal  church,  comprehending  the  doctrines,       v. 
and   entire  moral,  ecclesiastical  and  economical  rules      lett. 
and  regulations  of  said  discipline,  except  only  in  so  far    ^ 
as  verbal  alterations  may  be  necessary  to  a  distinct  or-    &  als. 
ganization,  and  to  be  known  by  the  style  and  title  of  ^^jf^ 
the  Methodist  Episcopal  Church  south. 

Resolved,  that  this  convention  request  the  bishops 
presiding  at  the  ensuing  session  of  the  border  confe- 
rences of  the  Methodist  Episcopal  Church  south,  to 
incorporate  into  the  aforesaid  conferences  any  societies 
or  stations  adjoining  the  line  of  division :  provided^ 
such  societies  or  stations,  by  a  majority  of  the  mem- 
bers, according  to  the  provisions  of  the  plan  of  sepa- 
ration as  adopted  by  the  late  general  conference, 
request  such  an  arrangement. 

The  Virginia  Conference  was  represented  in  the 
convention  at  Louisville,  and  became  a  part  of  the 
Methodist  Episcopal  church  south.  The  Baltimore 
conference  was  not  represented  in  that  convention, 
ami  in  1846  it  formally  resolved  to  adhere  to  the  Me- 
thodist Episcopal  church.  A  part  of  this  conference 
was  in  Virginia,  and  the  Loudoun  and  Warrenton  cir- 
cuits belonged  to  it ;  and  they  extended  to  the  Rap- 
pahannock river;  which  was  the  dividing  line  between 
the  Virginia  and  Baltimore  conferences. 

After  the  action  of  the  Louisville  convention,  and 
of  the  Baltimore  conference,  the  societies  worshiping 
at  Salem  and  Rectortown,  by  the  vote  of  a  majority 
of  their  members,  resolved  to  adhere  to  the  Methodist 
church  south.  These  societies  claimed  to  be  border 
societies,  and  therefore  entitled,  under  the  plan  of 
separation,  to  elect  whether  they  would  adhere  to  the 
northern  or  southern   church.     Whether  they  were 
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1866.  such  border  societies  the  proof  was  somewhat  contra- 

Term  Victory,  though  the  weight  of  the  evidence  was  in 

their  favor. 

^?als^  The  trustees  in  the  deeds  holding  the  church-houses 

V.  for  the  use  of  the  societies  and  ministers  connected 

lett.*  with  the  southern  church,  George  W.  Shacklett  in  the 


Carter 


first  case,  and  Andrew  Wolfe  in  the  second,  filed  their 
A^ais.  bills  in  the  Circuit  court  of  Fauquier  county,  in  behalf 
Wolfe  ^^  themselves  and  the  congregation  worshiping  in  the 
church-houses,  respectively,  against  the  trustees,  in 
which,  after  setting  out  the  deeds  and  the  division 
of  the  Methodist  church,  as  herein  before  stated,  they 
insisted  that  these  societies  were  not  border  societies, 
and  entitled  under  the  plan  of  separation  to  adhere  to 
the  church  south;  that  the  trustees  were  abusing  their 
trust  in  excluding  from  the  use  of  the  said  church- 
houses  the  members  aud  ministers  of  the  Methodist 
Episcopal  church,  and  in  converting  them  to  the  use 
of  the  members  and  ministers  of  the  Methodist  church 
south.  And  they  prayed  that  the  trustees  might  be 
compelled  to  execute  the  trusts  of  the  deeds  truly  and 
faithfully,  and  apply  the  said  church-houses  to  the  use 
of  the  members  and  ministers  of  the  Methodist  Epis- 
copal church  in  the  United  States  worshiping  in  said 
houses,  or  that  the  said  trustees  be  removed  and  others 
appointed  in  their  place ;  and  for  general  relief. 

The  trustees  answered  the  bills,  insisting  that  these 
were  border  societies,  and  entitled  to  adhere  to  the 
church  south.  And  the  causes  coming  on  to  be  heard 
upon  the  facts  and  evidence  herein  before  stated,  the 
court  held,  that  the  plaintiflfs  and  the  other  mem- 
bers of  the  congregations  of  the  Methodist  Episcopal 
church  worshiping  at  the  church-houses  in  Salem 
and  Rectortown,  in  the  bills  and  proceedings  men- 
tioned, with  the  ministers  duly  appointed  by  the 
Methodist  Episcopal  church,  for  said  congregations 
and  church-houses  to  minister  therein,  were  the  bene- 
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ficiaries  in  the  deeds  aforesaid;  and  the  legal  title  only 
being  in  the  trustees,  that  it  was  their  duty  to  appro- 
priate the  same  for  the  use  and  benefit  of  the  said 
congregations  and  ministers  and  for  none  others :  And 
the  decree  was  accordingly.  And  the  court  proceeded 
further  to  remove  the  trustees;  and  declared  that  it 
would  upon  the  application  of  the  proper  authorities 
of  the  congregations  aforesaid  appoint  new  trustees  in 
their  stead.  From  these  decrees  the  trustees  applied 
to  this  court  for  appeals,  which  were  allowed. 
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The  cases  were  elaborately  argued  by  Griswold^ 
Patton  and  Robinson^  for  the  appellants,  and  Morsorij 
for  the  appellees. 

Daniel,  J.  delivered  his  opinion  in  the  case  of 
Brooke  v.  Shacklett^  but  it  applies  equally  to  both 
eases : 

In  the  case  of  GaUego's  ex'ors  v.  Attorney  General, 
3  Leigh  450,  decided  by  this  court  in  1832,  it  was  held 
that  the  courts  of  chancery  in  this  state  had  no  juris- 
diction to  enforce  devises  and  bequests  to  religious 
societies  or  congregations.  The  court  said,  that  as 
the  statute  of  charitable  uses,  43  Eliz.  under  which 
alone  such  vague  bequests  could  be  established,  if 
ever  in  force  in  Virginia,  had  been  repealed  in  1792, 
in  the  general  repeal  of  English  statutes,  charitable 
bequests  were  to  be  treated  as  stilnding  on  the  same 
footing  with  other  bequests.  If  definite,  they  were  to 
be  treated  as  trusts  which  courts  of  equity  would  exe- 
cute by  virtue  of  their  ordinary  jurisdiction ;  but  if 
indefinite,  they  were  no  longer  recognized  by  law,  and 
could  not  be  enforced:  And  a  devise  or  bequest  of 
property  to  or  for  the  uses  of  a  religious  congregation 
was,  it  was  said,  of  the  character  last  mentioned.  It 
was  too  uncertain  as  to  the  beneficiarie:^. 

The  reasoning  of  the  court,  it  is  obvious,  applies 
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1856.     with  eqaal  force  to  a  conveyance  of  property  to  a  re- 
Term,    ligio^  congregation  by  deed.     • 

I  do  not  deem  it  at  all  necessary  to  enquire  how  far 

£&^  the  decision  in  the  case  just  cited  may  conform  to  the 
V.  views  of  courts  elsewhere  in  respect  to  this  branch  of 
jett.  the  law,  inasmuch  as  I  am  not  aware  that  the  autho- 
r  rtP  ^^^  ^^  ^^^  ^^^*^  ^^  ^  ^"^  exposition  of  the  law  in  this 
Aals.  state,  has  been  ever  seriously  questioned.  If,  there- 
Wolfe  ^*^^^'  ^^^  '^^'  °^^  stood  as  it  did  prior  to  the  passage 
of  certain  ac-ts  whose  provisions  will  be  presently  no- 
ticed, I  should  find  no  difliculty  in  holding  that  the 
bill  of  the  appellee  ought  to  have  been  dismissed  as 
stating  no  case  for  the  jurisdiction  of  a  court  of  equity. 
For  though  there  can  be  no  reverter  of  the  property  in 
question  to  the  grantor  or  his  heirs,  inasmuch  as  the 
deed  purports  to  be  founded  on  a  valuable  considera- 
tion, and  contains  a  warranty  warranting  to  the  trus- 
tees and  their  successors,  the  property,  against  the 
claim  of  the  grantors,  their  heirs,  and  all  persons 
claiming  by  or  under  them ;  Yet  the  same  indefinite- 
ness  as  to  the  beneficiaries  which  defeated  the  bequest 
.to  the  Roman  Catholic  congregation  in  Gallego^s  ex^ors 
V.  Attorney  General^  is  to  be  found  in  the  deed  here, 
and  would  present  an  insuperable  difficulty  in  the  way 
of  the  court's  undertaking  to  control  the  trustees  in 
the  performance  of  their  duties,  at  the  instance  of  a 
beneficiary  in  the  deed,  whether  he  claimed  a  use  in 
the  property  as  a  member  of  the  Methodist  Episcopal 
church,  or  as  a  member  ot  the  congregation  of  that 
church,  worshipping  at  Salem  church-house.  It  be- 
comes necessary,  therefore,  to  examine  the  acts  of  as- 
sembly just  mentioned,  and  to  enquire  whether  the 
trusts  of  the  deed  can  be  brought  within  the  scope  of 
their  provisions. 

The  first  of  the  acts  to  which  I  refer,  is  the  act 
entitled  'an  act  concerning  conveyances  or  devises  of 
places  of  public  worship,  passed  February  3d,  1842- 
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This  act  in  substance  declares,  that  where  any  lot  or  1866. 

parcel  of  land  has  been  heretofore,  or  shall  be  here-  xerm. 
after,  conveyed  to  one  or  more  trustees  for  the  use  and 


Brooke 


benefit  of  any  religious  congregation  as  and  for  a  ^jj 
place  of  public  worship,  the  same  and  all  improve-  v. 
ments  thereupon  shall  be  held  by  such  trustee  or  trus-  lett. 
tees,  and  their  successors,  for  the  purposes  of  the  norte 
trust,  and  not  otherwise;  that  where  such  conveyance  Aals. 
or  devise  has  been  heretofore  made  to  trustees,  or  wolfe. 
where  such  conveyance  or  devise  shall  hereafter  be 
made,  whether  by  the  intervention  of  trustees  or  not, 
the  Circuit  superior  court  of  law  and  chancery  for  the 
county  or  corporation  where  the  property  is  situated, 
shall,  on  application  of  the  attorney  for  the  common- 
wealth on  behalf  of  the  authorized  authorities  of  aiiy 
such  religious  congregation,  have  power  and  authority 
to  appoint  trustees  originally  where  there  were  none, 
or  to  substitute  others  from  time  to  time,  in  cases' of 
death,  removal  from  the  county  or  corporation,  or 
other  inability  to  execute  the  trust  beneficially  and 
conveniently;  and  the  legal  title  shall  thereupon  be- 
come exclusively  vested  in  the  whole  number  of  the. 
then  trustees,  and  their  successors.  The  act,  after 
further  providing  that  a  majority  of  the  acting  trus- 
tees of  any  such  congregation  mity  sue  and  be  sued  in 
relation  to  the  title,  possession  or  enjoyment  of  such 
property,  concludes  with  a  proviso,  that  such  trustees, 
for  the  use  of  a  religious  congregation,  shall  not  here- 
after take  or  hold  at  any  one  time  any  tract  of  land  in 
the  country,  exceeding  in  quantity  thirty  acres,  or  in 
any  incorporated  town,  exceeding  two  acres ;  and  that 
such  real  property  shall  not  be  held  by  them  for  any 
other  use  than  as  a  place  of  public  worship,  religious 
or  other  instruction,  burial  ground  and  residence  of 
their  minister.  The  next  in  order  is  the  act  of  1846-7, 
which  gives  to  any  one  or  more  of  the  members  of 
any  religious  congregation  the  right,  in  his  or  their 
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names,  on  behalf  of  such  congregation,  to  commence 
and  prosecute  a  suit  in  equity  against  the  trustees,  to 
compel  them  to  apply  the  property  for  the  use  or 
benefit  of  the  congregation,  as  their  duty  shall  require. 
In  1849  these  acts  were  substantially'  re-enacted  and 
are  embodied  in  the  Cod^  in  the  eighth,  ninth,  tenth, 
eleventh,  twelfth  and  thirteenth  sections  of  chapter  77. 
The  only  material  changes  made  by  these  sections  of 
the  Code  in  the  provisions  of  the  acts  of  1842  and 
1846-7,  are  those  to  be  found  in  the  eighth  and  tenth 
sections ;  by  the  former  of  which,  validity  is  s^iven 
not  only  to  every  conveyance  and  devise,  but  also  to 
every  dedication  of  property  for  the  uses  aforesaid ;  and 
by  the  latter  of  which  it  is  declared  that  when  books 
or  furniture  shall  be  given  or  acquired  for  the  benefit 
of  such  congregation,  to  be  used  on  the  said  land  iu 
the  ceremonies  of  public  worship,  or  at  the  residence 
of 'their  minister,  the  same  shall  stand  vested  in  the 
trustees  having  the  legal  title  to  the  land,  to  be  held  by 
them  as  the  land  is  held,  for  the  benefit  of  the  congre- 
gation. 

There  is,  I  think,  nothing  in  the  language  of  these 
laws  to  show  that  the  legislature  designed  to  confer 
peculiar  benefits  on  any  particular  religious  sect  or 
sects.  And  the  manifestation  ot  any  such  design 
would  not  only  have  been  utterly  at  war  with  the 
whole  spirit  of  our  institutions,  but  in  direct  conflict 
with  the  letter  of  the  constitution  dechiring  that  the 
legislature  "shall  not  confer  any  peculiar  privileges  or 
advantages  on  any  one  sect  or  denomination."  The 
terms  of  the  acts  are  broad  enough  to  embrace  not 
only  such  congregations  as  may  be  independent  of 
others,  choosing  their  own  pastors,  and  making  the 
laws  for  their  own  government,  but  also  such  as  may 
be  united  with  other  congregations  under  a  common 
government,  from  which  they  may  respectively  receive 
the  pastors  that  are  to  instruct  them  or  the  laws  that 
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are  to  regulate  them,  witliout  having  any  voice  either 
in  the  selection  or  appointment  of  the  former,  or  in 
the  framing  or  enactment  of  the  latter.  And  such  is, 
I  think,  the  obvious  design  of  the  legislature.  The 
benefits  which  these  acts  confer  are  intended  for  any 
and  every  religious  congregation,  without  regard  to 
the  peculiarities  of  religious  faith  or  the  forms  of 
church  government  It  is,* however,  equally  obvious 
that  the  conveyances,  devises  and  dedications  to  which 
the  acts  mean  to  give  validity,  are  conveyances,  de- 
vises and  dedications  of  property  for  the  use  of  the 
*'  religious  congregations  "  therein  mentioned,  in  the 
limited  and  local  sense  of  the  term,  viz:  for  the  mem- 
bers (of  these  religious  congregations)  as  such,  who, 
from  their  residence  at  or  near  the  place  of  public 
worship,  may  be  expected  to  use  it  for  such  purpose. 
This  interpretation  is  to  be  drawn  from  the  general 
tenor  of  the  acts,  but  more  especially  from  the  lan- 
guage of  those  portions  of  them  that  stand  in  the 
Code  as  the  eighth  and  tenth  sections  of  the  chapter 
before  referred  to.  The  dedications  of  real  estate 
must  be  made  for  the  use  of  the  "  religious  congrega- 
tion, as  a  place  for  public  worship^  or  as  a  burial  place, 
or  a  residence  for  a  minister;^'  and  that  of  the  "  books 
and  furniture,"  "for  the  benefit  of  such  congregation, 
to  be  used  on  the  said  land  in  the  ceremonies  of  public 
worship,  07*  at  the  residence  of  their  minister;''  uses,  which 
it  18  plain,  from  their  very  nature  and  the  connection 
in  which  they  are  mentioned,  must  belong  peculiarly 
to  the  local  society,  "the  religious  congregation"  at  or 
near  the  locality  of  the  property  conveyed.  Xo  dedi- 
cation of  property  to  religious  uses,  which  does  not 
respect  these  rights  of  the  local  society  or  religious 
congregation,  no  deed  which  does  not  design  such  en- 
joyment of  the  uses  of  the  property  conveyed,  by  the 
local  religious  society  or  congregation,  can  be  placed 
within  the  influence  and  protection  of  the  statutes. 
Vol.  XIII — 40 
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The  deed  under  consideration,  in  its  first  clause  or 
declaration  of  trusts,  provides  that  the  trustees  are  to 
hold  the  property  conveyed  to  them,  and  their  succes- 
sors forever,  in  trust,  that  they  shall  build  or  cause  to 
be  built  thereon  a  house  or  place  of  worship  for  the 
use  of  the  members  of  the  Methodist  Episcopal  church 
in  the  United  States  of  America,  according  to  the  rules 
and  discipline  which  fromtime  to  time  may  be  agreed 
upon  and  adopted  by  the  ministers  and  preachers  of 
the  said  church,  at  their  general  conferences  in  the 
United  States  of  America ;  and  in  further  trust  and 
confidence  that  they  shall  at  all  times  forever  hereaf- 
ter permit  such  ministers  and  preachers  belonginj?  to 
said  church,  as  shall  from  time  to  time  be  duly  autho- 
rized b\'  the  general  conferences  of  the  ministers  and 
preachers  of  the  said  Methodist  Episcopal  church,  or 
by  the  annual  conferences  authorized  by  the  said  gene- 
ral conference,  to  preach  and  expound  God's  holy  word 
therein. 

I  am  free  to  admit,  that  the  first  impression  which 
this  clause  of  the  deed  is  calculated  to  make  is  that 
of  a  declaration  of  trust,  not  for  the  benefit  of  a  local 
society,  or  congregation  of  Methodists  worshiping  or 
expected  to  worship  at  a  particular  place,  but  for  the 
benefit  of  the  "Methodist  Episcopal  church  in  the 
United  States  as  an  aggregate  body  or  sect,"  to  the 
exclusion  of  and  peculiar  rights  of  property  in  the 
land  conveyed,  in  such  local  society  or  congregation. 
And  if  such  is  the  true  interpretation  to  be  given  the 
deed,  it  would  plainly  stand,  for  reasons  already  men- 
tioned, out  of  the  influence  and  operation  of  the  sta- 
tutes. Upon  a  fuller  and  more  rigid  examination  of 
the  deed,  however,  in  which  I  have  been  much  aided 
by  the  clear  and  forcible  views  presented  by  Chief 
Justice  Marshall  of  Kentucky,  in  announcing  the  in- 
terpretation placed  by  the  Supreme  court  of  that  stat^, 
on  a  deed  identical  in  its  features  with  the  deed  under 
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consideration,  (see  Gibson  v.  Armstrong^  7  B.  Monr.  R. 
481,)  I  have  come  to  the  conclusion  that  the  deed  is 
entitled  to  be  regarded  as.  substantially  a  conveyance 
of  the  property  therein  mentioned,  to  the  uses  of  the 
local  society.  And  that  said  property  is  thus  placed 
within  the  pale  of  the  statutes. 

It  is  to  be  observed,  as  already  stated,  that  the 
house  or  place  of  worship  to  be  erected  is  to  be  for 
the  use  of  the  members  of  the  Methodist  Episcopal 
church,  &c.;  and  as  the  members  of  the  local  society 
are  necessarily  members  of  the  Methodist  Episcopal 
church,  in  the  sense  in  which  the  term  is  used  in  the 
deed,  it  follows  that  the  land  is  conveyed  for  the 
benefit,  to  some  extent  at  least,  of  the  local  society  or 
congregation.  It  is  to  be  noted  further  also,  that  ex- 
cept upon  the  happening  of  a  certain  contingency,  the 
deed  contemplates  the  perpetual  use  of  the  property 
as  a  place  of  worship.  And  it  is  obvious,  from  the  . 
nature  of  things,  that  the  usual  occupancy  of  the  pro- 
perty, in  attending  upon  the  preaching  and  exhorta- 
tions of  their  minister  and  in  meeting  for  the  obser- 
vance ot  the  various  religious  duties  and  exercises 
enjoined  upon  its  members  by  the  rules  of  the  church, 
is  one  that  can  be  enjoyed  only  by  the  local  society ; 
and  that  any  use  or  occupancy  of  the  house  by  other 
members  of  the  church  must  be  necessarily  casual  and 
infrequent;  so  much  so  as  not  to  interfere  with  the 
full  use  and  enjoyment  of  it  as  a  place  of  worship  by 
the  local  members.  Hence  it  is  fairly  inferrible  that 
the  former  use  and  not  the  latter  was  mainly  if  not 
exclusively  within  the  contemplation  of  the  parties  to 
the  deed.  This  view  is  made  still  more  apparent  in 
the  subsequent  declaration  of  the  trusts.  The  deed 
proceeds  to  provide  further,  that  in  case  one  or  more 
of  the  trustees  die  or  cease  to  be  a  member  or  mem- 
bers of  the  said  church,  the  stationed  minister  or 
preacher  who  shall  have  the  pastoral  charge   of  the 
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Te?m.    ^^^^y>)  ^^  ^^  ^^1^  ^  meeting  of  the  remaining  trustees, 

who,  upon  his  nomination,  are  to  appoint  one  or  more 

&ah     P^''^<^*^Sj  who  shall  have  been  one  year  a  member  or 

V.       members  of  said  church,  to  fill  such  vacancv  :  showing 
Shack"  *' 

lett.  *  tbat  the  minister  provided  for  in  the  deed  is  to  have 

p    .       charge   of  the   members  of  the   local   society ;  who, 
&al8.     consequently,  are  expected  to  attend  upon  and  receive 
Woife.    ^^^  religious  instructions  and  ministrations ;  and  who 
are  thus  necessarily  the  members  that  are,  peculiarly 
to  enjoy  the  occui)ancy  of  the  house  as  a  place  of 
worship.     And  in  the  next  and  last  clause,  in  which, 
upon  a  certain  contingency,  provision  is  made  for  the 
sale  of  the  property  tor  the  discharge  of  debts  in- 
curred by  the  trustees  on  account  of  the  premises,  the 
surplus  arising  from  the  sale,  after  paying  the  debts, 
is  directed  to  be  placed  in  the  hands  of  the  steward 
.  of  the  society  attending  divine  service  on  the  premises, 
and  is  to  be  disposed  of  by- the  next  yearly  conference, 
according  to  the  best  of  their  judgment,  for  the  use  of 
said  society. 

Does  not  this  provision  strongly  persuade  to  the 
conclusion  of  a  design  that,  in  the  event  no  sale  of 
the  property  is  ever  required,  or  until  it  is  required, 
the  immediate  control  and  peculiar  use  of  the  pro- 
perty is  to  be  and  remain  with  the  local  society,  by 
the  contribution  of  w^hose  members,  in  the  main,  (as 
is  stated  in  the  bill  and  not  denied  in  the  answer,)  the 
church-house  was  erected,  and  to  whose  use  the  sur- 
plus proceeds  of  the  property,  in  the  event  of  a  sale, 
are  to  be  appropriated? 

"The  primary  object  of  the  whole  transaction,  (in 
the  language  of  Chief  Justice  Marshall  in  the  case 
before  cited,)  must  necessarily  have  been  to  provide 
and  secure  a  place  of  worship  according  to  the  Me- 
thodist Episcopal  discipline  for  the  local  society  of 
that  denomination,  by  and   for   which   contributions 
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were  made,  and  which  was  expected  to  attend  wor-  1856. 

ship  on  the  premises.     The  members  of  the  Methodist  xerai. 
Episcopal  church  at  large,  not  belonging  to  the  local 


society,  can,  in  a  general  view,  have  no  other  use  of    ^^^f 
the  local  premises  but  through  the  instrumentality  of    ^  v. 
the  local  society,  and  by  means  of  the  subordination      lett. 
of  the  local  use  to  the  laws  and  authority  of  the  church    ^^^^ 
at  large."  &al8. 

The  provision  that  the  trustees  are  at  all  times  to  woife. 
permit  the  ministers  and  preachers  belonging  to  the 
Methodist  Episcopal  church,  who  shall  be  dulj'  autho- 
rized by  the  conferences  of  the  church,  to  preach  in 
the  house  to  be  erected,  it  is  obvious,  cannot  in  any 
degree  detract  from  the  character  and  effect  of  the 
deed  as  a  dedication  of  property  to  the  use  and  benefit 
of  a  religious  congregation,  in  conformity  with  the 
statute.  For  the  religious  congregations,  whose  wor- 
ship is  not  conducted  under  the  lead  and  instruction  of 
a  minister,  are  comparatively  few  in  number,  and  it  is 
expressly  provided  in  the  statutes,  as  we  have  seen, 
that  one  of  the  uses  to  \>ihich  the  property  dedicated 
may  be  applied,  is,  as  "a  residence  for  a  minister." 
The  only  ground,  therefore,  on  which  it  can  be  argued 
that  this  feature  of  the  deed  places  it  without  the  pale 
of  the  statute,  is,  that  it  sanctions  the  appointment  of 
the  ministers,  and  authorized  them  to  use  the  house  for 
preaching,  without  any  reference  to  the  vote  or  wish 
of  the  congregation.  It  is  true,  that  under  the  deed, 
and  according  to  the  rules  and  discipline  therein  re- 
ferred to,  the  local  societies  have  no  voice  in  the  selec- 
tion of  their  ministers.  But  it  does  not  follow  that 
the  deed  therefore  fails  to  fulfill  any  requirement  of 
the  statute,  or  is  in  any  regard  in  conflict  with  its 
spirit.  It  could  not  have  been  unknown  to  the  legis- 
lature that  a  large  number  of  the  religious  congrega- 
tions in  the  state  are  in  such  predicament;  receiving 
their  ministers  from  bodies  who  are  bound  by  no  rule 
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1856.  of  church  governraeut  to  consult  the  preferences  of 
Te^i.  ^^^  ^^^*^'  societies  or  congregations  in  appointing  the 
pastors  who  are  to  have  charge  of  them.     To  declare 


Brooke 


^ll     the  deed  objectionable  and  invalid  because  of  the  fea- 

V.       tnre  in  question,  would  therefore  be  to  impute  to  the 

^  lett.     legislature  the  design  of  making  a  most  unjust  and 

Carte     ^^^^^^^^^  discrimination  against  all  the  congregations 

&  als.   just  mentioned,  and  in  favor  of  those  who  have  the 

Wolfe,    stflection  of  their  own  pa<?tors.     Such  an  idea  is  wholly 

inadmissible.     Upon  the  whole,  therefore,  though  some 

of  the  provisions  of  the  deed,  upon  a  first  inspection, 

did  seem  to  me  to  look  another  way,  I  am  satisfied 

that   it   does  import  a  substantial    dedication   of  the 

property  therein  mentioned  to  the  uses  of  the  local 

society,  and  that  we  cannot  reject  it,  without  adopting 

in  respect  to  it,  rules  of  construction  favorable  to  the 

defeat  rather  than  the  upholding  of  such  instruments: 

And  I  cannot  see  that  we  have  the  warrant  of  any 

sufiicient  reason  for  such  a  course. 

The  dangers  to  be  apprehended  from  church  estab- 
lishments, and  the  evils  likely  to  flow  from  allowing 
them  to  acquire  pn>perty  under  such  broad  powers  as 
were  at  one  time  ehumeil  and  exercised  by  the  ehau- 
oellor  in  Enirlaml  as  representing  the  superintendency 
of  the  erown,  as  j^trtos  /w^v*/?,  over  charities,   might 
be  very  pivperly  looked  to  and  considered  by  a  court 
enpiireiU  a<  this  court   was,  in   the   case   of  Gallego's 
t\v\}'\<  \\  A*t.n',»rtf  GttteniK  in  enquiring  whether  it  had 
Uvn  U  t\  free  to  exercise  a  juris<liction,  which   when 
oi\iv  aihnittiHl  it  had   no  power  to  limit  by  any  well 
indaries.     The  subjtn^t  is  however  presented 
>ideration  under  circumstances  wholly  dif- 
le  transfer  and  acquisition  of  property  for 
uriKKses   has  been   made   the   subject  of  a 
n  which  the  extent  and  the  uses  to  which 
ot  this  chiiracter  may  be  made,  are  pre- 
aud  ascertaineil.     The  lesrislature  has  de- 
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clared  that  permanency  may  be  legally  assured  to  the 
houses  of  worship,  the  pastoral  residences,  and  the 
burial  places  of  the  various  religious  congregations  of  ■ 
the  country.  They  have  given  the  form  and  sanction 
of  law  to  the  opinion  that  the  good  to  the  community 
likely  to  result  from  placing  the  title  to  such  property 
on  a  firm  and  certain  footing,  and  thus  puttmg  an  end, 
as  far  as  the  law  can,  to  the  unseemly  disorder  that 
might  otherwise  arise  from  leaving  it  to  the  uncertain 
tenure  by  which  it  has  been  hitherto  held,  is  of  such 
character  and  weight  as  to  overbalance  any  vague  ap- 
prehension that  the  object  may  not  be  attained  without 
furnishing  occasion  for  ecclesiastical  encroachments 
dangerous  to  the  institutions  of  the  state.  This  course 
of  the  legislature  has  been  approved  by  the  conven- 
tion of  1850-51,  and  in  the  32d  section  of  the  4th 
article  of  our  new  constitution  it  is  declared,  that  the 
general  assembly  may  secure  the  title  to  church  pro- 
perty to  an  extent  to  be  limited  by  law;  whilst  an 
additional  guard  against  the  dangers  adverted  to  is 
thrown  around  the  subject  by  a  provision  that  there 
shall  not  be  any  grants  of  charters  of  incorporation  to 
any  church  or  religious  denomination. 

In  passing  now,  therefore,  on  such  a  deed  as  the 
one  under  consideration,  no  jealousy  of  the  extension 
of  ecclesiastical  power  can  be  properly  allowed  to 
exert  an  influence  in  the  selection  of  the  rules  of 
interpretation  to  be  applied.  On  the  contrary,  we 
should  rather  favor  that  interpretation  of  the  instru- 
ment which,  consistently  with  the  rules  of  construc- 
tion, \nll  place  it  within  the  operation  of  the  changed 
policy  of  our  legislation. 

The  deed  being  valid,  as  we  must,  I  think,  hold  it 
to  be,  all  doubt  as  to  the  jurisdiction  of  the  court  is 
ended ;  and  we  have  to  decide  which  of  the  two  par- 
ties litigant  are  entitled  to  the  use  of  the  property 
which  the  deed  conveys.     There  is  no  dispute  between 


1856. 
April 
Term. 

Brooke 
&als. 

v.- 

Shack- 

lett. 

Carter 
<&als. 

Woife. 


Digitized  by 


Google 


320 


COURT    OF    APPEALS    OF    VIRGINIA. 


1856. 
April 
Term. 

Brooke 
&  a  Is. 

V. 

Shack- 
lett. 

Carter 

<&als. 

Woife. 


the  partieji  about  any  matter  of  religious  faith.  The 
doctrines  of  the  two  parties  are  identical.  Neither 
party  denies  that  the  ministers  of  the  other  are,  in  the 
doctrinal  sense  of  the  word,  members  of  the  Metho- 
dist Episcopal  church.  But  it  is  most  ob^^oll8  that 
"  simply  holding  the  same  faith,  without  submitting 
to  the  government  and  discipline  of  a  church,  cannot 
make  or  keep  a  man  a  member  of  that  church.  To 
constitute  a  member  of  any  church,  two  points  at 
least  are  essential,  without  meaning  to  say  that  others 
are  not  so,  a  profession  of  its  faith  and  a  submission  to 
its  government."     D*/i  v.  Bdton^  7  Halst.  R.  215. 

The  local  society  of  which  both  of  the  parties  liti- 
gjint  claim  to  be  members,  is  not  a  separate  and  inde- 
j>endent  society  or  congregation  making  its  own  laws, 
but  is  one  of  a  large  number  of  local  societies  belong- 
ing ([>rior  to  a  division  ot  the  church  which  will  be 
presently  noticed)  to  the  Methodist  Episcopal  church 
in  the  United  States.     According  to  the  plan  of  church 
government,  annual  conferences  were  composed  of  the 
traveling  j preachers  within  certain  boundaries  fixed  by 
the  general  conference.     The  preachers  were  received 
into  the  church  by  the  annual  conferences,  and  distri- 
buted or  assigned  to  their  several  charges  by  the  bishops. 
The  general  conference  was  composed  of  one  for  every 
twenty-one   members  of  each  annual   conference   ap- 
pi>inted  either  by   seniority  or  choice  at  the  discretion 
oi  each  annual  conference;  Yet  so  that  such  represen- 
tatives should  have  traveled  at  least  a  certain  number 
oi  years.     The  general  conference  elected  the  bishops, 
anil  had  *  Mil  II  powers  to  make  rules  and    regulations 
**  *"  *^  ^   ^  urch  under  certain  specified  limitations  and 
IS."     The  members  of  the  local  societies  had 
:o  be   represented    by  delegates  either  in  the 
iferences  or  in  the  general  conference.  They 
ice  in  making  the  rules  for  the  government 
irch :  none  in  the  appointment  or  selection 
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of  the  preacher  to  whose  charge  they  might  be  com- 
mitted. If  at  any  time  before  the  division  of  the 
church  a  controversy  had  arisen  among  the  members 
of  the  society  at  Salem  church-house,  in  respect  to 
the  occupancy  of  the  house — each  party  under  the 
lead  of  a  preacher  claiming  its  exclusive  use  for  pur- 
poses of  worship — the  dispute  must  have  been  deter- 
mined by  enquiring,  not  which  of  the  two  parties 
constituted  a  majority,  or  represented  the  wishes  of  a 
majority,  of  the  members  of  the  society,  but  which  of 
the  two  preachers  had  been  appointed  and  assigned  to 
the  society  in  accordance  with  the  laws  of  the  church; 
which  of  the  two  parties  was  acting  in  conformity 
with  the  discipline,  of  the  church,  and  submitting  to 
its  lawful  government. 

These  views  conduct  us  necessarily  to  the  enquiry 
as  to  what  effect  the  division  of  the  church  is  to  have 
on  the  control  of  the  uses  of  the  houses  of  worship  by 
the  local  societies. 

I  do  not  deem  it  necessary  to  go  into  any  statement 
of  the  causes  which  led  to  this  division,  which  was 
effected  under  certain  resolutions  adopted  by  the  gene- 
ral conference  in  1844.  The  resolutions  are  preceded 
by  a  preamble  setting  forth  that  a  declaration  had 
been  presented  with  the  signatures  of  fifty-one  dele- 
gates of  the  body  from  thirteen  annual  conferences  in 
the  slaveholding  states,  representing  that  for  various 
reasons  enumerated,  the  objects  and  purposes  of  the 
christian  ministry  and  church  organization  could  not 
be  successfully  accomplished  by  them  under  the  juris- 
diction of  the  general  conference  as  then  constituted; 
and  that  in  the  event  of  a  separation,  a  contingency 
to  which  the  declaration  asked  attention  as  not  im- 
probable, the  conference  esteemed  it  a  duty  to  meet 
the  emergency  with  christian  kindness  and  the  strictest 
equity. 

The  first  resolution  declares,  that  should  the  dele- 
Vol.  XIII— 41 
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1856.  gates  from  the  annual  conferences  in  the  slaveholding 
■[^rm     ^^^^^  ^*^^  ^^  necessary  to  unite  in  a  distinct  eecle:?i- 

astical  connection,  the  following  rule  shall  be  observed 

^^j^®  with  regard  to  the  northern  boundary  of  such  conuec- 
V.  tion:  All  the  societies,  stations  and  conferences  ad- 
hering to  the  church  in  the  80uth  by  a  vote  of  a 
majority  of  the  members  of  said  societies,  station;! 
<&al8.  and  conferences,  shall  remain  under  the  unmolested 
w^if  pastoral  care  of  the  southern  church;  (and  the  minis- 
ters of  the  Methodist  Episcopal  church  shall  in  no 
case  attempt  to  organize  churches  or  societies  within 
the  limits  of  the  church  south;  nor  shall  they  at- 
tempt to  exercise  any  pastoral  oversight  therein,  it 
being  undei'stood  that  the  ministry  of  the  south  re- 
ciprocally observe  the  same  rule  in  retation  to  stations, 
societies  and  conferences  adhering  by  vote  of  a  ma- 
jority to  the  Methodist  Episcopal  church;)  provided 
also  that  this  rule  shall  apply  only  to  societies,  stations 
and  conferences  bordering  on  the  line  of  division,  and 
not  to  interior  charges,  which  shall  in  all  cases  be  lett 
to  the  care  of  that  church  within  whose  territory  they 
are  situated. 

By  the  second  resolution  it  is  declared  that  minis- 
ters, local  and  traveling,  of  every  grade  and  office  in 
the  Methodist  Episcopal  church  may,  as  they  prefer, 
remain  in  that  church,  or,  without  blame,  attach 
themselves  to  the  church  south. 

And  by  the  ninth  it  is  declared  that  all  the  property 
of  the  Methodist  Episcopal  church,  in  meeting-houses, 
parsonages,  colleges,  schools,  conference  funds,  ceme- 
teries, and  of  every  kind,  within  the  limits  of  the 
southern  organization,  shall  be  forever  free  from  any 
claim  set  up  on  the  part  of  the  Methodist  Episcopal 
church,  so  far  as  this  resolution  can  be  of  force  in  the 
premises. 

In  May  of  the  following  year  (1845)  delegates,  re- 
gularly appointed  by  the  several  annual  conferences  of 
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states,  met  in  Louisville,  Kentucky,  in  a  general  con-  j^^^ 
vention,  and  adopted  by  a  vote  (of  ninety-tour  to  three) 


a  resolution   by  which   they  declare  the  jurisdiction  ^^^ig 
hitherto  exercised  over  said  annual  conferences  by  the       v. 
general  conference  of  the  Methodist  Episcopal  church  ''  lett." 
entirely  dissolved;  and  that  said  annual  conferences 
shall  be  and   they  hereby  are  constituted  a  separate     <feals. 
ecclesiastical  connection  under  the  provisional  plan  of   y^r^lf^ 
separation  aforesaid,  and  based  upon  the  discipline  of 
the  Methodist  Episcopal  church,  comprehending  the 
doctrines  and  entire  moral,  ecclesiastical  and  economi- 
cal rules  and  regulations  of  said  discipline,  except  only 
in  80  far  as  verbal  alterations  may  be  necessary  to  a 
distinct  organization,  and  to  be  known  by  the  style 
and  title  of  the  Methodist  Episcopal  Church  South, 

If  this  division  of  the  church  was  lawful,  it  is  obvi- 
ous, I  think,  that  the  members  of  the  local  societies  in 
the  southern  organization  of  the  church  stand  in  the 
same  relation  to  the  general  conference,  the  annual 
conferences,  the  bishops,  pastors,  rules  and  discipline 
of  the  Methodist  Episcopal  church  South,  that  they 
occupied  before  the  division,  in  respect  to  those  of 
the  Methodist  Episcopal  church.  There  Inis  been  no 
change  of  faith,  no  change  of  doctrine,  no  change  of 
discipline,  no  change  in  the  mode  of  administering  it : 
All  remain  as  before.  By  the  express  terms  of  the 
plan  of  separation,  no  blame  is  to  be  attached  to  the 
pistors  in  the  south  for  adhering  to  the  church  south ; 
and  the  members  of  the  local  societies  are  to  remain 
under  the  unmolested  care  of  the  southern  church,  as 
they  were  before  under  that  of  the  Methodist  Episco- 
pal church.  And  the  southern  church  is  to  occupy 
the  same  relation  to  the  church  property  in  the  south 
that  the  Methodist  Episcopal  church  before  occupied 
in  respect  to  it.  If  the  division  has  been  lawfully 
effected,  why  may  not  a  controversy  among  the  local 


Digitized  by 


Google 


324  COURT   OP   APPEALS   OF   VIRGINIA. 

1856.     members  of  a  society  in  respect  to  the  use  of  the  church 
Te^m-    property  be  settled  by  a  resort  to  the  same  mode  of  en- 

quiry,  (merely  changing  the  name  of  the  church,)  that 

<&^ls     would  have  determined  it  before?     Upon  the  hypothe- 
V.       sis  that  the  plan  of  separation  is  constitutional,  the 
lett.      (luestions  upon  which  a  controversy  would   now  turn, 
^  would  be,  Which  of  the  two  parties  is  in  regular  con- 

&al8.     nection  with  the  Methodist   Episcopal  church   south, 
Woife.    recognizing  its   discipline,  submitting  to  its  govern- 
ment, and  receiving  its  pastors?     Those  who  can  iden- 
tify themselves  with  the  party  indicated  in  the  enquiry, 
are  entitled  to  the  use  of  the  property. 

We  have  still  to  enquire,  Whether  the  general  con- 
ference of  1844  had  the  power  to  adopt  the  resolutions 
authorizing  the  division  ?  If  I  had  the  largest  freedom 
of  time  and  space,  I  should  not  desire  to  pursue  any 
very  extended  course  of  statement  or  of  argument  in 
considering  this  question.  And  1  do  not  think  that 
there  is  any  necessity  for  my  doing  so.  The  question 
is  one  which  has  been  deemed  for  some  years  past  of 
such  public  concernment,  of  such  vast  importance  in 
its  bearing  on  the  rights,  interests  and  feelings  of  a 
large  portion  of  the  community,  as  to  have  been  made 
the  subject  of  the  fullest  examination.  The  zeal, 
ability  and  research  of  the  most  eminent  men  of  the 
bar  and  of  the  church  have  been  enlisted  in  its  discus- 
sion. No  fact  or  argument  that  could  elucidate  the 
subject  remains  to  be  stated  or  urged.  Not  only  so, 
but  the  question  has  been  decided  by  the  Supreme 
court  of  Kentucky  and  by  the  Supreme  court  of  the 
United  States,  upon  such  mature  deliberation  and  with 
such  unanimity,  in  each  case,  as  to  leave  but  little 
room  for  hesitating  as  to  the  propriety  of  regarding 
the  question  as  settled.  In  each  case  the  validity  of 
the  plan  of  separation  was  sustained.  Smith  v.  Sworm- 
stedt,  16  How.  U.  S.  R.  288 ;  Gibson  v.  Armstrong,  7  B. 
Monr.  R.  481. 
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I  deem  it  necessary  to  say  but  little  more  than  that 
I  concur  in  these  decisions.  I  have  not  been  able  to 
perceive  on  what  ground  it  is  to  be  maintained  that 
the  general  conference  of  1844  was  not  invested  with 
as  full  powers  over  the  subject  as  any  general  confer- 
ence that  preceded  it.  The  six  restrictive  articles 
adopted  by  the  conference  of  1808  and  by  succeeding 
conferences  manifestly  contain  no  limitation  of  power 
that  can  bear  on  the  question.  The  ministers  dnd 
preachers  in  whom  resided  the  supreme  power,  had, 
when  they  assembled  in  1784  to  frame  a  government 
for  the  church,  tiiU  power  to  place  it  under  one  or  two 
or  a  still  greater  number  of  general  organizations,  if 
they  had  believed  that  the  interests  of  the  church 
would  be  thereby  promoted.  And  I  do  not  see  how 
it  can  be  said  that  the  general  conferences  of  1792, 
1796, 1800,  1804  and  1808,  composed  as  they  were  of 
the  body  of  the  ministers  and  preachers,  did  not  each 
have  the  same  power.  And  when  they  determined  at 
the  last  mentioned  conference  (1808)  to  meet  no  longer 
en  masse,  but  thereafter,  by  a  delegation  from  their 
own  body,  the  provision,  which  they  adopted,  that  the 
general  conference  should  have  full  powers  to  make 
rules  and  regulations  for  the  church,  under  the  limita- 
tions and  restrictions  contained  in  the  six  restrictive 
articles  just  mentioned,  amounted  in  substance  to  an 
authority  to  the  delegates  in  conference  thereafter  to 
exercise  all  the  powers  (except  those  prohibited  in 
said  restrictive  articles)  that  could  at  any  time  have 
been  exercised  by  a  full  conference  of  all  the  ministers 
and  preachers.  No  further  limitation  on  the  powers 
of  the  general  conference  having  been  subsequently 
made,  it  seems  to  me  that  the  conference  of  1844  was 
clothed  with  the  power  which  it  claimed  and  exer- 
cised. 

The  Baltimore  conference  sent  no  delegates  to  the 
Louisville  convention,  and  in  1846  adopted  resolutions 
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1856.     declaring  that  they  still  regarded  themselves  a  consti- 
Tem.    *^^^^^  P^**^  of  ^he  Methodist  Episcopal  church  in  the 


United  States.     By  virtue  of  this  action  of  said  con- 

&^l8     f'^^^'^^'^i  the  society  at  Salem  church  being  within  the 
V.       limits  of  that  conference,  would  have  been  left  to  stand 
lett.      i"  connection  with  the  northern  division  of  the  church, 
as  they  stood  before  the  division  of  the  church ;  and 
&  als.    the   appellants,  under  the  influence  of  the  principles 
Woife    w'^^^'^  I  have  endeavored  to  establish,  would  thus  have 
been  entitled,  though  a  minority,  to  prevail  in  this  con- 
troversy were  it  not  for  the  provision  in  the  first  reso- 
lution of  the  plan  of  separation,  by   which  the   border 
societies  have  a  right,  by  vote  of  a  majority  of  its  mem- 
bers, to  choose  to  which  jurisdictional  "division  of  the 
church   they   will   belong.     The   members   of  Salem 
church,  at  a  meeting  which  seems  to  have  been  fairly 
conducted,  have  determined,  by  a  majority  vote,  to  ad- 
here to  the  church  south. 

A  still  further  question,  however,  remains  to  be 
settled,  viz:  Whether  this  is  a  border  society?  The 
boundaries  of  the  annual  conferences  have  been  from 
time  to  time  fixed  by  the  general  conference,  but  no 
boundaries  have  been  fixed  for  the  societies,  stations 
and  circuits.  Tn  this  st^te  of  things,  it  is  obvious  that 
in  some  cases  it  may  be  extremely  difficult,  if  not  im- 
practicable, to  carry  out  the  plan  of  separation.  It  is 
next  to  impossible  to  lay  down  any  general  rule  by 
which  to  define  a  border  society.  In  some  cases,  how- 
ever, as  in  the  case  of  the  MaysvlUe  Churchy  in  7  B. 
Monr.  R.  481,  and  in  the  case  of  CUft  Church,  (which 
was  argued  with  this,)  the  proximity  of  the  houses  of 
worship  to  a  common  boundary  of  two  conferences 
wa.s  so  close  that  no  question  seems  to  have  arisen  as 
to  the  claim  of  the  societies  to  be  regarded  as  border 
societies,  in  the  meaning  of  the  resolutions.' 

One  of  the  witnesses  expresses  the  belief  that  Salem 
society  is  not  a  border  society,  and  that  a  portion  of 
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Warrenton  circuit  is  interposed  between  it  and  the 
Rappahannock  river,  which  is  the  common  boundary 
of  the  Virginia  and  Bahimore  conferences.  But  some 
five  or  six  other  witnesses  express  the  belief  that 
Salem  is  a  border  society,  and  that  no  portion  of  the 
country  betweeti  the  church  and  the  river  is  attached 
to  the  Warrentoq  circuit.  The  weight  of  this  tes- 
timony is  in  favor  of  tlie  proposition  that  it  is  a  border 
society ;  and  upon  a  question  of  the  kind  the  conduct 
of  the  parties  interested,  as  showing  how  they  have 
regarded  the  matter,  is  entitled  to  much  weight.  The 
minority,  by  going  into  a  vote  on  the  question,  have 
treated  it  as  one  on  which  a  vote  might  be  properly 
taken;  which  would  not  be  the  case  on  any  other 
hypothesis  than  that  of  the  society's  being  a  border 
society.  And  it  seems  to  me,  therefore,  that  this  con- 
duct of  the  parties,  taken  in  connection  with  the  other 
proofs  in  the  cause,  justifies  us  in  treating  this  as  a 
border  society. 

By  the  vote  of  a  majority,  the  society  has  been 
placed  in  the  maimer  contemplated  aud  allowed  by 
the  plan  of  separation,  in  jurisdictional  connection 
with  the  ecclesiastical  government  of  the  Methodist 
Episcopal  church  south ;  which,  by  virtue  of  its  or- 
ganization under  said  plan,  is  now  the  lawful  successor 
of  the  Methodist  Episcopal  church  in  respect  to  the 
disciplinary  control  and  protection  of  the  members  of 
the  church  adhering  to  the  southern  division.  And 
such  members  have  now  the  same  right  to  enjoy  the 
church  property  which  was  held  by  their  societies  be- 
fore the  division,  in  exclusion  of  those  who  repudiate 
the  authority  of  the  Methodist  Episcopal  church  south, 
and  refuse  to  receive  the  pastors  appointed  by  it,  that 
they  had,  before  the  division  and  whilst  in  connection 
with  the  Methodist  Episcopal  church,  to  enjoy  said 
property  in  exclusion  of  any  who  might  have  refused 
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1856.     to  submit  to  the  discipline  and  to  receive  the   preaeh- 

Tem     ^^  ^^  ^^^*^  '^^*  mentioned  church. 

Such  being  the  views  which  I  have  taken  of  the 
case,  it  seems  to  me  that  the  decree  of  the  Circuit 
court  is  erroneous,  and  ought  to  be  reversed,  and  that 
the  bill  should  be  dismissed. 


Lke  and  Samuels,  Js.  concurred  in  the  results  of 
the  opinion  of  Daniel,  J.  but  not  in  the  views  or 
reasoning. 

Allen,  P.  and  Moncure,  J.  concurred  in  the 
opinion. 

Decree  reversed. 
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Tazewell's  ex'o?*  v.  Whittle's  adm'r.  1856. 

April 


Term. 


May  23. 

L  Any  thing  in  an  answer  which  will  apprise  the  plaintiff  that  the 
defendant  relies  on  the  statute  of  limitations  is  sufficient,  if 
such  facts  are  stated  as  are  necessary  to  show  that  the  statute 
is  applicable. 

2.  In  a  bill  by  creditor  ofteetator  against  executor  and  legatee,  the 

latter  relies  upon  the  statute  of  limitations  in  his  answer. 
This  is  sufficient  to  protect  the  estate  from  a  decree  against 
the  executor. 

3.  The  plaintiff  having  stated  in  his  bill  that  his  debt  was  evi- 

denced by  deed,  if  it  appears  }n  the  progress  of  the  cause  that 
it  was  by  parol,  the  executor  may  set  up  the  defense  of  the 
statute  by  exception  to  the  commissioner's  report. 

4.  That  the  creditor  has  furnished  the  executor,  at  his  request,  with 

a  statement  of  his  debt  which  the  executor  does  not  object 
to,  will  not  remove  the  bar  of  the  statute. 

5.  To  take  a  debt  out  of  the  statute  the  acknowledgment  of  an  ex- 

ecutor must  be  express.  And  qucere,  if  there  must  not  be  an 
express  promise  to  pay. 

6.  A  charge  in  a  will  for  the  payment  of  debts  will  not  revive  a 

debt  barred  by  the  statute  at  the  death  of  the  testator. 

7.  If  the  creditor  relies  upon  a  charge  in  a  will  to  prevent  the  ope- 

ration of  the  statute,  it  is  for  him  to  show  that  the  testator 
died  before  his  debt  was  barred. 

8.  Though  a  creditor's  debt  is  evidenced  by  deed,  yet  where  there 

has  been  gross  laches  in  its  prosecution,  and  the  account  can- 
not be  settled  without  injustice  to  the  estate  of  the  deceased 
debtor,  a  crourt  of  equity  will  not  give  the  creditor  relief. 

In  June  1825  Fortescue  Whittle,  as  administrator 
of  Conway  Whittle  deceased,  filed  his  bill  in  the  late 
Richmond  chancery  court  against  William  Tazewell, 
surviving  executor  of  Littleton  Tazewell  deceased,  in 
which  he  stated,  that  on  the  24th  of  March  1803  his 
intestate  let  by  deed  a  tract  of  land  in  the  county  of 
Vol.  XIII — 42 
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I8t56.    James  City  called  Piney  Grove  to  Littleton  Tazewell, 
Tem.    *^  ^^'^  from  that  time  until  the  end  of  the  year  1810; 

for  which  Tazewell  the  lessee  covenanted  to  pay  him 

welPs  ^^^  ^^^  remaining  part  of  the  year  1803  one  hundred 
ex'or  and  sixty-six  dollars  and  sixty-six  cents,  and  during  the 
Whittle*8  residue  of  the  term  an  annual  rent  of  three  hundred 
adm'r.  ^^j  thirty-three  dollars  and  thirty-three  and  one-third 
cents;  and  that  the  lessee  took  possession  of  the  land 
and  held  it  until  the  lease  expired.  That  at  the  same 
time  his  intestate  sold  and  delivered  to  Tazewell  per- 
sonal property  consisting  of  horses,  cattle,  sheep,  hogs, 
implements  of  hushandry  and  other  articles,  for  which 
Tazewell  covenanted  to  pay  him  one  thousand  two 
hundred  and  seventy-seven  dollars  and  six  cents.  And 
that  it  was  agreed  that  the  lessee  should  retain  four 
hundred  dollars  for  the  purpose  of  making  cei-tain  im- 
provements upon  the  farm.  That  the  parties  were  re- 
lations and  intimate  friends,  which  induced  Tazewell 
to  expect  and  ask  for  time  to  comply  with  his  contract; 
and  the  same  consideration  induced  Conway  Whittle  to 
grant  it ;  so  that  for  rent  at  the  death  of  the  latter, 
there  was  due  to  him  from  Tazewell  two  thousand  one 
hundred  dollars,  exclusive  of  interest.  That  on  account 
of  the  amount  due  for  the  purchase  of  the  property  sold 
to  Tazewell  nothing  was  paid  until  1810,  when  two 
payments  were  made  which  reduced  the  amount  due 
on  that  account  to  three  hundred  and  sixty-one  dollars 
and  seventy  cents,  with  interest  from  the  8th  of  August 
1810. 

The  hill,  at*ter  stating  the  death  of  Littleton  Taze- 
well, and  his  having  left  a  will  charging  his  real  estate 
with  the  payment  of  his  debts,  and  the  qualification  of 
his  dower  and  William  Tazewell  as  his  personal  rep- 
resentatives, sets  out  a  correspondence  between  Wil- 
liam Tazewell  and  Conway  Whittle,  and  also  a  corres- 
pondence between  said  Tazewell  and  the  plaintiff,  in 
relation  to  this  debt  due  from  Littleton  Tazewell  to 
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Conway   Whittle.     That  he  supposed   that  the   debt  1856. 

was  due  by  parol  until  after  1821,  when  he  instituted  xem. 
an  aetion  at  law  to  recover  it;  and  when  he  learned 


for  the  first  time,  that  the  lease  of  the  land  and  the    ^^j^ 
sale  of  the  property  was  by  deed.     That  he  therefore    «x*or 
dismissed  his  action  at  law,  being  advised  that  he  could  whittle's 
not  there  find  redress.    That  the  deed  had  been  lost,    ^^o^'^- 
but  that  it  was  probably  executed  in  duplicate,  and  if 
so,  it  was   probable   that   one  of  the  duplicates  was 
among  the  papers  of  Littleton  Tazewell. 

The  executor  William  Tazewell  was  called  upon  to 
answer  the  bill  fully  and  particularly.  And  the  prayer 
of  the  bill  was  for  a  settlement  of  the  executor's  ac- 
counts, and  the  payment  of  the  amount  due  with 
interest:  And  if  the  personal  estate  was  not  sufficient 
for  the  purpose,  that  the  real  estate  of  Littleton  Taze- 
well, which  had  been  subjected  by  his  will  to  the  pay- 
ment of  his  debts,  might  be  sold  for  that  purpose. 

William  Tazewell  answered  the  bill,  lie  objected 
to  the  Jurisdiction  of  the  court;  and  submitted,  whe- 
ther the  court  would  enquire  into  the  justness  of  a 
demand  which  had  been  standing  upon  an  open  ac- 
count for  about  twenty  years;  and  whether  even 
should  the  statute  of  limitations  not  bar  the  claim,  it 
might  not  be  esteemed  a  stale  account,  especially  as 
the  same,  if  due  at  all,  was  due  more  than  five  years 
before  the  death  of  Littleton  Tazewell.  He  admitted 
that  the  estate  called  Piney  Grove  in  the  county  of 
James  City,  was  rented  by  Conway  AVhittle  to  Little- 
ton Tazewell ;  but  at  what  time  this  was  done,  for 
what  period,  or  on  what  terms,  he  did  not  know,  and 
called  for  strict  proof.  He  denied  that  Littleton  Taze- 
well had  ever  consented  for  the  sum  of  four  hundred 
dollars  to  improve  the  Piney  Grove  estate  to  the  ex- 
tent that  he  did  improve  it.  He  said  that  the  planta- 
tion had  been  unoccupied  for  many  years ;  that  the 
dwelling-house   had    been   burned    down;    only    one 


Digitized  by 


Google 


332  COURT   OF   APPEALS   OF    VIRGINIA. 

1856.     uegro-house   was   standing,   and   that   in   so   old  and 
TenQ.    shattered  a  condition  that  it  was  not  worth  repairing: 

and  the  fencing  entirely  rotten  or  removed.     Instead 

welTs    ^^  ^^^^  ^^^^^  ^*  things,  when  the  plantation  was  re- 

ex'or     turned   to   Conway    Whittle,    beside    other   valuable 

Whittle's  improvements  Littleton  Tazewell  had  built  on  it  at 

adm'r.    }jjg  ^^g^.^  ^  good  dwelling-house  with  two  rooms  on 

each  floor  and  a  brick  chimney  at  each  end,  and  a 

large  well  built  barn,  which  together  could  not  have 

been  worth  less  than  two  thousand  dollars. 

He  further  stated  that  when  he  wrote  the  letters 
exhibited  by  the  plaintifl:'  he  was  acting  as  the  agent 
of  Mrs.  Tazewell ;  that  they  supposed,  as  a  claim  had 
been  made,  that  the  plaintiff  had  some  documents  to 
sustain  it ;  and  on  which  if  any  thing  was  due,  it  was 
very  inconsiderable,  as  Littleton  Tazewell  had  been 
often  heard  to  say,  that  on  a  settlement  of  accounts 
with  Conway  Whittle  there  would  be  little  or  nothing 
due  on  either  side.  That  it  was  true  he  did  request 
the  plaintiff  to  furnish  a  statement  of  what  appeared 
to  be  due  by  any  documents  in  his  hands;  but  that 
though  a  statement  was  furnished  no  proof  of  it^  ac- 
curacy or  any  documents  accompanied  it,  or  had  ever 
been  furnished. 

He  stated  further  that  he  know  nothing  of  the  deed 
of  lease.  It  had  never  been  in  his  possession,  nor  did 
he  believe  that  Mrs.  Tazewell  ever  had  it  in  her  pos- 
session. And  he  called  for  proof  that  it  ever  existed, 
and  of  its  contents  and  stipulations. 

The  plaintiff  filed  with  his  bill  a  letter  from  Little- 
ton Tazewell  to  Conway  Whittle,  dated  "Williams- 
burg, July  26th,  1809,"  in  which  he  said,  *^  I  have 
experienced  considerable  uneasiness  at  not  having  been 
able  to  pay  your  claim  against  me  tor  articles  pur- 
chased at  P.  Grove.  Until  the  last  year  I  made 
scarcely  any  thing  for  market.  By  the  end  of  this 
year  I  trust  it  will  be  in  my  power  to  settle  with  you 
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without  selling  any  other  property,  such  excepted  as  1856. 

can  be  spared  conveniently.     Mr.  Tyler  has  talked  of  xwin. 
purchasing  the  plantation,  in  which  case  I  shall  have 


no  difficulty  in  selling  to  him  the  stock,  &c.  on  the    ^^yl 
place.     Provided  you   can  sell   without  a  sacrifice,  I     ex'or 
think  it  will  be  advisable.     Lands  generally  are  not  whittle's 
benefited  by  being  leased ;  though  that  rule  does  not    ^J^'**- 
hold  as  relates  to  my  lease." 

The  account  of  the  personal  property  sold  which  was 
filed  with  the  bill  contained  credits  for  two  payments 
made, one  for  six  hundred  and  fifty  dollars  made  on  the 
30th  of  July  1810,  and  the  other  for  the  like  sum  made 
on  the  8th  of  August  of  the  same  year. 

The  plaintiflF  also  filed  with  his  bill  two  letters  of 
William  Tazewell,  one  to  Conway  Whittle,  dated  the 
24th  of  July  1816,  in  which  he  says,  "You  will 
oblige  by  forwarding  a  statement  of  your  claim  on 
the  estate  of  L.  Tazewell  deceased  to  the  executrix  at 
Williamsburg."  He  expresses  the  opinion  that  the 
estate  will  be  ample  to  pay  all  the  debts,  and  con- 
cludes by  saying,  "All  that  is  now  asked  of  the  credi- 
tors is  that  they  will  not  compel  a  sacrifice  of  the 
property." 

On  this  letter  is  an  endorsement  by  Conway  Whit- 
tle, stating  that  it  had  been  answered  on  the  30th  of 
July  1816,  stating  that  he  was  about  to  start  to  the 
springs,  and  on  his  return  would  furnish  the  amount; 
and  that  he  felt  disposed  to  accommodate  the  execu- 
tors with  any  reasonable  time  to  enable  them  to  make 
the  most  of  the  property. 

The  other  letter  was  to  Fortescue  Whittle,  and 
dated  at  Richmond,  30th  November  1819.  After  ac- 
knowledging the  receipt  of  a  letter  from  Whittle,  he 
says,  that  Mrs.  Tazewell  writes  that  she  can  find  no 
documents  establishing  debits  against  your  late  bro- 
ther, except  mechanics'  bills  and  receipts  for  improve- 
ments made  at  Piney  Grove.     "  She  did  not  fail  to 
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1856.     express   her   sensibility  of  the   indulgence   that   had 
Terai.    ^^^"  extended  to  her  by  the  representatives  of  your 


Taze- 


brother.     You  will  oblige  by  furnishing  a  statement 

welTs    ^^  ^^'^^*  appears  to  be  due  from  any  documents  in  your 

ex'or     hands." 

Whittle's      It  does  not  appear  with  certainty  when  Littleton 

adm'r.    Tazewell  died;  though  William  Tazewell  states  in  a 

note  addressed  to  the  commissioner  in  May  1829,  that 

he  died  in  November  1815.     His  will  was  admitted  to 

record  on  the  27th  of  November  of  that  year,  and  by 

it  he  gave  his  executors  power  to  sell  his  real  estsite  for 

the  payment  of  his  debts. 

On  the  13th  of  January  1827  a  decree  was  made  in 
the  cause  directing  the  defendant  William  Tazewell  to 
settle  his  administration  account.  At  this  time  no  evi- 
dence as  to  the  deed  of  lease,  or  its  terms,  or  of  the 
property  sold,  had  been  filed.  In  the  month  of  Feb- 
ruary several  depositions  were  taken  by  the  plaintifl. 
The  only  witness  who  proved  the  existence  of  the  deed 
was  Charles  Z.  Abrahams.  He  stated  that  there  was 
a  deed  of  lease  which  was  executed,  as  he  thought,  in 
the  month  of  May  1804.  That  he  saw  both  Whittle 
and  Tazewell  execute  it,  and  that  himself  and  two 
others  attested  it.  The  last  he  saw  of  it,  it  was  in  the 
hands  of  Whittle.  He  was  inclined  to  think  the  leiuse 
commenced  in  1804;  did  not  remember  how  long  it 
wjis  to  continue ;  and  that  the  rent  resei'ved  was  about 
ninety  pounds  per  annum. 

The  witness  stated  further  that  Tiizewell  w^as  to  be 
allowed  for  the  buildings  he  put  upon  the  plantation. 
That  it  was  in  a  wretched  condition,  having  little  or 
no  fencing  around  it,  nor  any  building  of  any  descrif*- 
tion  except  an  old  log  house.  That  the  witness  did 
the  carpenters'  work  of  a  dwelling-house  on  the  place, 
and  finished  a  dairy,  for  which  he  received  from  Little- 
ton Tazewell  and  the  executor  one  hundred  and  eighty- 
nine  pounds,  eight  shillings  and  one  penny.     This  did 
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not  include  materials,  or  any  other  than  the  carpenters'     1856. 
work.     He  stated  further  that  a  smoke-house  and  a    xerm. 


large  barn  were  built  on  the  place. 

There  were  other  witnesses,  one  of  whom  aided  to    ^^\yl 
build  the  barn,  who  thought  that  the  lease  commenced     ex'or 
in  1803,  and  that  the  rent  was  one  hundred  pounds  awhittlVs 
year.     It  was  very  certain  that  it  terminated  with  the    a<i°^'r- 
end  of  the  year  1809 ;  and  the  only  witness  who  spoke 
of  the  period  of  its  existence  fixed  it  at  six  years. 

There  was  but  one  witness  who  spoke  of  the  pro- 
perty purchased  by  Tazewell  from  Whittle.  He  stated 
that  he  was  building  a  barn  on  the  place.  He  thought 
Tazewell  took  possession  in  1803;  and  he  mentions  a 
number  of  horses,  oxen  and  implenients  of  husbandry, 
which  were  received  from  Whittle  by  Tazewell ;  but 
according  to  his  estimate  of  their  value,  they  did  not 
amount  to  one  thousand  dollars. 

In  April  1829  the  commissioner  issued  a  notice  that 
he  would  proceed  on  the  25th  of  May  to  execute  the 
order  of  the  court  directing  the  settlement  of  the  ex- 
ecutor's accounts;  and  in  Januarv  1834  he  made  his 
report,  showing  a  balance  in  favor  of  the  executor. 
This  report,  though  certainly  very  defective,  was  not 
excepted  to  by  the  plaintilF  until  February  1846. 

In  1842  the  plaintitt  amended  his  bill,  and  made 
William  O.  Goode,  who  had  married  the  only  child  of 
Littleton  Tazewell,  a  defendant,  and  he  revived  the 
suit  against  Edward  S.  Gay,  executor  of  William 
Tazewell  who  had  died  pre\iously. 

Gay  answered,  disclaiming  all  knowledge  of  the 
plaintiff's  claim,  referring  to  the  answer  of  his  testa- 
tor, and  relying  upon  all  the  grounds  of  defense 
therein  set  up.  Goode  also  answered  in  1843,  setting 
up  the  statute  of  limitations,  if  there  was  no  deed, 
objecting  that  no  sufficient  excuse  had  been  shown  for 
the  failure  to  produce  it^  and  no  affidavit  made  that  it 
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1856.     was  lost;  and  also  objecting  that  the    court  had  uo 

Te^m.    jurisdiction  of  the  cause. 
In  February  1846  the  plaintiff  tiled  an  affidavit  that 

welTB     ^^  ^^^  "^^  been  able  to  tind  the  deed  of  lease  among 

ex'or     the  papers  of   Conway   Whittle;  and  did  not  know 
Whittle's  what  had  become  of  it.     And  in  July  following  the 

admV.  cause  came  on  to  be  heard,  when  the  court  made  an 
order  directing  one  of  the  commissioners  of  the  court 
to  take  an  account  of  the  moneys  due  from  Littleton 
Tazewell  to  Conway  Whittle,  under  the  contracts  of 
lease  and  sale  in  the  bill  mentioned. 

In  January  1848  the  commissioner  made  his  report, 
in  which  he  stated  the  amount  due  on  the  lease  on  the 
31st  of  December  1809,  at  one  thousand  four  hundred 
and  seventy  dollars  and  thirty  cents  of  principal,  and 
two  hundred  and  six  dollars  and  two  cent^  interest; 
and  the  amount  due  on  the  8th  of  August  1810,  for 
the  property  purchased,  at  the  sum  of  four  hundred 
.    and  sixty-three  dollars  and  thirty-two  cents. 

In  1852  the  defendant  Gay  tiled  various  exceptions 
to  this  report,  and  especially  relied  on  the  statute  of 
limitations  as  a  bar  to  so  much  of  the  claim  as  related 
to  the  purchase  of  property. 

The  report  of  the  executor's  account,  made  in  the 
case  of  Saunders  v.  TazeweWs  ex'or,  was  by  consent 
filed  in  this  case.  That  report  had  been  twice  recom- 
mitted, and  there  were  numerous  exceptions  to  it.  It 
stated  an  amount  due  from  the  executor  William 
Tazewell  sufficient  to  pay  the  debts  in  both  cases,  if 
all  the  exceptions  of  the  defendant  were  overruled. 

In  February  1853  the  cause  came  on  to  be  finally 
heard  with  the  case  of  Saunders'  ex'or  v.  TazeweWs 
ex'or,  when  the  court  overruled  all  the  defendant's 
exceptions  to  the  report  of  the  plaintiflfs  debt,  and 
having  had  a  special  statement  made  showing  the 
amount  of  the  debt  due  to  be,  on  the   1st  of  January 
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1853,  seven  thousand  and  sixty-five  dollars  and  fifty-     1856. 
five  cents,  made  a  decree  in  favor  of  the  plaintiff  for    xe^K 

that  amount,  with  interest  on  one  thousand  nine  hun 

(Ired  and  thirty-five  dollars  and  sixty -two  cents,  from    ^^]y^ 
the  1st  of  January  preceding  till  paid ;  to  be  paid  by    ex'or 
the  defendant  Gay  out  of  the  assets  of  his  testator  whittle's 
in  his  hands  to  be  administered.     From  this  decree    ^^^'^^ 
Gay  applied  to  this  court  for  an  appeal,  which  was 
allowed. 

There  were  a  number  of  questigns  in  the  cause 
elaborately  argued,  which,  as  they  are  not  involved  in 
the  decision  of  this  court,  vyill  not  be  noticed  further. 

Graftan^  for  the  appellant : 

Tlie  claim  of  the  plaintiff*  as  stated  in  his  bill  arises 
from  two  sources,  though  both  were  stated  to  be  em- 
braced by  the  same  deed.  Let  us  first  consider  the 
claim  arising  out  of  the  sale  of  property.  This  sale 
according  to  the  bill  wiis  made  in  180^^,  and  was  evi- 
denced by  deed,  and  amounted  to  one  thousand  twa 
hundred  and  seventy-seven  dollars  and  six  cents. 

Xow  it  is  very  clear  that  none  of  the  witnesses  who 
have  been  examined  in  the  cause,  and  that  no  paper 
tiled,  gives  the  slightest  ground  even  to  suppose  that 
this  sale  was  evidenced  by  deed.  Abrahams  who  ia 
the  only  witness  who  speaks  of  the  dead,  not  only  does 
not  speak  of  it  as  embracing  the  sale  of  the  property, 
but  says  that  he  knew  nothing  about  the  sale.  Then  is 
not  this  branch  of  the  plaintiff^s  claim  barred  by  the 
statute  of  limitations. 

It  is  said  that  the  statute  of  limitations  is  no  de- 
fense unless  it  is  pleaded  ;  and  further  that  the  precise 
time  which  will  bar  must  be  stated  in  the  plea.  And 
the  cases  of  Hickman  v.  Stont^  2  Jjcigh  6,  and  Hud- 
■^oii  V.  Hudson^  6  Munf.  352,  are  cited.  The  latter  of 
these  eases  is  relied  on  for  the  last  branch  of  this  pro- 
Vol.  XIII— 43 
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1856.     i>osition  ;  and  if  the  case  is  really  an  autliority   for  it. 
Term     ^'*^'''    ^^  stands  alone   in    its    reciuirenients.     A}iletf  v. 

liohofson,  9  Leii^h  45  ;  Harpend'nuj  v.  The  D*ffrh  Cto'rrh, 

^^^:^  !♦>  Peters'  H.  '45:>,  480.  Althoii«,-h  the  bill  charges 
ex'or  that  the  sale  was  hy  deed,  yet  the  answer  of  William 
Whittle's  Tazewell  refers  to  the  estate ;  the  answer  of  GooJe 
admV.  ^vho  married  the  only  daughter  and  principal  devisee 
and  legatee  of  Littleton  Tazewell,  sets  it  up;  and  the 
defenihmt  Gay  in  his  exceptions  to  the  coinmissionerV 
report  expressly  relies  upon  it.  Xow  although  it  is  a 
general  rule  that  the  statute  must  he  pleaded,  yet 
where  from  the  mode  of  proeeecjing  this  cannot  be 
done,  it  may  be  relied  on  without  plea.  Thus  in 
^hcwcn  V.  Vamierhorst,  4  Cond.  Eng.  Ch.  li.  458,  it 
was  held  that  any  party  interested  might  set  up  the 
statute  against  a  creditor  in  the  master's  office.  So  in 
Pf/nrff  V.  HVfeo//,  4  Gratt.  IfJ,  an  action  of  ejectment, 
the  defendant  was  permitted  to  rely  on  the  statute 
upon  the  trial  in  order  to  limit  the  recovery  of  mesne 
profits,  as  he  had  no  opportunity  to  plead  it.  In 
Triwijer  v.  Pollard,  5  Gratt.  460,  and  Bell  v.  CYmrford, 
8  Gratt.  110,  a  plaintiff  was  held  entitled  to  rely  upon 
the  statute  on  the  trial,  to  defeat  a  set  of}';  and  in 
Jhii'vii  V.  Wiiffirld,  9  Gratt.  708,  a  party  was  allowed 
to  set  it  uj)  by  exception  to  the  report  of  a  commis- 
sioner. 

If,  then,  the  statute  of  limitations  has  been  properly 
relied  on,  the  question  is.  Does  it  apply?  According 
to  the  plaintiff's  pretensions,  the  debt  was  due  in  1803, 
and  this  suit  was  instituted  in  T825.  Unless,  therefore, 
the  [)laintiff  can  shovv  something  which  w'ill  take  the 
case  out  of  the  operation  of  the  statute,  it  must  bar  his 
recovery.  But  there  is  nothing  in  the  record  whieh 
can  have  that  effect.  Even  if  the  letter  of  Littleton 
Tazewell  of  July  26th,  1809,  or  the  two  letters  of 
William  Tazewell  in  1816  and  1819,  were  acknow- 
ledgments  of  the  debt  sufficient  to  remove  the  bar  of 
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the  Statute,  still  the  suit   was  not  brought  witliin  five     1856. 
years  from  the  date  of  the  latest  of  these  letters.     But    ^^"J 

the  letters  of  William  Tazewell  are  wholly  insuiKeient  

for  that  {»urpose.     They,  in  fact,  admit  no  debt ;  and     ^^^f^^ 
cfi'taiuly  not  this  claim  on  account  of  property  sold  to     ex'or 
Littleton  Tazewell.     It  <loes  not  appear  that  he  knew  yy^j^tl^'g 
that  there  had  been  such  J\  purchase.     Whatever  may    adm'r. 
have  been  the  case  formerly,  certaiidy  at  the  present 
(lay  these  letters   are    wholly  inoperative  to  take  the 
ca^e  out  of  the  statute.     On  this  point  the  court  is  re- 
ferred, without  comment,  to  the  cases  of  Bell  v.  Mor- 
r^9o/^  1   Peters'   R.    351,  360-1-2;  Bfttcher  v.  Hixtoff, 
4  Leigh  519;  Fmmers  Bank  v.  Clarke,  Id.  603;  Aylett 
V.  Rjhmson,  9  Leigh  45 ;  Sutton  v.  Bnrni.^,  Id.  381 ;  Bell 
V.  (Vawford,  8  Gratt.  110,  116-17-20. 

But  further.  If  these  letters  were  sufficient  in  the 
ca:>e  of  a  debtor  to  revive  his  own  debt,  they  are  not 
sutficient  in  the  case  of  an  executor  to  revive  the  debt 
of  his  testator.  In  such  a  case  there  must  be  an  ex- 
press acknowledgment  of  the  debt,  and  as  it  would 
>eem,  an  express  promise  to  pay.  Braxton  v.  Htnrison, 
11  Gratt.  30,  b(y,  57;  Tallock  v.  Dunn,  21  Eng.  0.  L. 
R.  478.  Indeed,  although  an  executor  may  revive  a 
debt  by  his  acknowledgment  made  before  the  debt  is 
barred  by  the  statute,  yet  atlter  a  debt  is  barred  it  is 
not  competent  for  an  executor  to  revive  it  by  any  ac- 
knowledgment. Braxton  v.  Harrison,  stfpra ;  Thompson 
v.  Pe1er,Vl  Wheat.  R.  565. 

The  only  other  groutid  which  cnn  be  resorted  to  for 
the  removal  of  the  bar  of  the  statute  is  the  charge  for 
the  payment  of  debts  in  the  will  of  Littleton  Taze- 
^Yell.  It  does  not  api>ear  when  he  died,  though  Wil- 
liam Tazewell  states  that  he  died  in  Xovember  1815. 
If  this  shall  be  considered  as  evidence,  then  it  is  appa- 
rent that .  even  admitting  that  the  letter  of  Littleton 
Tazewell  of  July  1809,  is  a  sufficient  acknowledgment 
of  the  debt,  yet  that  was  more  than  five  years  before 


Digitized  by 


Google 


340  COURT    OF    APPEALS    OF   VIRGINIA. 

1856.     his  death,  and  the  debt  was  therefore  barred  when  he 
Term.    ^^^^-     ^^^  i**  ^^e  statement  of  William  Tazewell  is 

not  evidence,  then  the  burden  being  upon  the  plaintiff 

wefps    ^^  remove  the  bar  of  the  statute,  he  has  failed  to  show 
ex*or     that  Littleton  Tazewell  died  and  the  charge  in  his  will 
Whittle's  ^^^1^  ettect  before  the  debt  was  barred, 
adm'r        Then  will  a  charge  in  a  will  revive  a  debt  barred  by 
the   statute?     At  one  time   this  seems  to  have  been 
supposed  to  be  the  law.     Roane,  J.  in  Lewis  v.  Bacon^ 
3  Hen.  &  Munf.  89;  and   that  judge  seems  to  have 
supposed  that  it  extended  even  to  personal  estate.    As 
to  the  latter  point,  it  certainly  is  not  the  law  here  now. 
Braxton  v.  Woods,  4  Gratt.  25.     And  indeed  the  gene- 
ral question  is  now  settled  in  the  negative  too  firmly 
to  admit   of  any    further  discussion  of  it.     Burke  v. 
JoneSy,  2   Ves.    &   Beame    275;  Hargreaves  v.  M'uM, 
6   Madd.    326;  Fergus   v.   Gore,  1    Sch.    &   Lef.  107; 
Boosevelt  v.  Mark,  6  John.  Ch.  R.  266,  293. 

The  second  ground  of  the  plaintiff's  claim  is  the 
lease.  This  was  by  deed,  and  therefore  the  statute  of 
limitations  does  not  apply  to  it.  The  question,  how- 
ever, still  arises,  whether,  under  all  the  circumstances 
of  the  case,  a  court  of  equity  will  give  the  plaintiif  a 
decree? 

The  counsel  then  went  into  an  examination  of  the 
facta  to  show  that  there  had  been  gross  neglect  on  the 
part  of  the  plaintiff,  and  that  the  account  could  not 
now  be  taken  without  doing  great  injustice  to  the 
estate  of  Littleton  Tazewell.  He  referred  to  Carr  v. 
Chapman,  b  Leigh  164;  Hayes- v.  Goode,  7  Id.  452; 
Page  v.  Booth,  1  Rob.  R.  161 ;  West  v.  Thornton,  7 
Gratt.  177  ;  Sni'dh  v.  Thowj)Son,  Id.  112;  Wilis  v.  Hawl- 
ton,  10  Id.  300;   Crawford  v  Patterson,  11  Id.  364.     . 

Stanard,  for  the  appellee  : 

The  counsel  for  the  appellant  has  correctly  stated 
that  the  claim  of  the  plaintift  arises  from  two  sources; 
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one  the  lease  of  the  land,  and  the  other  the  sale  of  the  1856. 
property.  And  in  the  first  place,  let  us  consider  the  jJJ.^^ 
questions  connected  with  the  sale  of  the  property.  

The  letter  of  Littleton  Tazewell,  written  in  July     '^^^^.^ 
1809,  is  conclusive  to   prove   a  sale  of  property  by     ex'or 
Conway  Whittle  to  Tazewell,  and  that  the  purchase  whittle's 
money  of  that  property  was  still  due  at  the  date  of  »<^"^'r- 
that  letter.     There  are  moreover  witnesses  who  prove 
the  property  sold,  which   may  well    be   supposed   to 
have  been  sold  for  the  sum  stated   in  the  plaintiff's 
bill.    But  if  there  was  doubt  upon  this  point,  there 
can  be  none  on  the  proposition  that  the  defendant,  if 
he  relies  upon  the  credits  stated  in  the  account  filed 
bv  the  plaintiff  with  his  bill,  must  take  that  account 
altogether;   and  therefore   if  the  defendant  is  to  be 
credited  for  the  payment  of  one  thousand  and  three 
hundred  dollars  in  1810,  he  must  be  charged  with  the 
sum  of  one  thousand  two  hundred  and  seventy-seven 
dollars  and  six  cents  in  1803.     JRohertmn  v.  Archer^  5 
Rand.  319. 

But  the  principle  reliance  of  the  defendant  as  to 
this  part  of  the  plaintiff's  claim  is  the  statute  of  limi- 
tations. To  entitle  a  party  to  the  benefit  of  this 
defense,  he  must  plead  it  or  rely  upon  it  in  some  form 
in  his  pleadings,  and  the  time  prescribed  by  the  statute 
should  be  particularly  pleaded  or  relied  on.  HmUon  v. 
Hudson,  6  Munf.  352;  Hickman  v.  .StoHt,  2  Leigh  6. 
Then  the  first  question  is,  whether  the  statute  has 
been  sufliciently  pleaded ;  and  that  question  is  clearly 
settled  in  the  negative  by  a  reference  to  tlie  defendant's 
answer. 

It  is  insisted  on  the  other  side  that  the  defendant 
was  entitle<l  to  set  up  the  defense  of  the  statute  by  an 
exception  to  the  commissioner's  report,  and  that  such 
an  exception  had  been  taken  to  the  report  in  this  case. 
The  report  in  this  case  was  made  in  1848,  and  during 
the  whole  time  that  the  case  was  before  the  commis- 
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185().     sioner,  it  does  not  appear  that  the  defeiulaut  atteiuleil 
r^P^     him,  and  certainly  no  such  objection  was  taken  before 


him ;  and  in  fact  it  was  not  taken  in  court  until  18o2. 

^^f^,'    Now  if  this  defense  of  the  statute  may  be  set  up  iu 
well  a  *  .    ,       * 

ex'or  this  mode,  it  must  be  done  before  the  (commissioner, so 
Wbktle's  ^'^^^  the  plaintift'  may  have  an  opportunity  to  repel  it 
adm'r.    by  proof. 

But  if  the  objection  of  the  statute  is  properly  taken, 
then  the  next  question  is,  Does  it  constitute  a  bar? 
We  have  the  letter  of  Littleton  Tazewell  in  July  1809 
admitting  the  debt,  and  we  have  the  payments  made 
by  him  and  credited  in  the  account  as  late  as  Aujrust 
1810.  And  we  have  the  death  of  Littleton  Tazewell 
and  his  will  admitted  to  probat  in  November  1815  ere- 
ating-fi  trust  for  the  payment  of  debts. 

Li  eonsideriujo^  the  question  whether  the  trust  of  the 
will  for  the  payment  of  debts  will  repel  the  bar  of  the 
statute  in  this  case,  we  should  look  to  the  law  as  it  was 
then  understood  and  expounded ;  and  (flearly  at  the 
time  of  the  death  of  Littleton  Tazewell  the  trust  of 
his  will  would  have  repelled  the  bar  of  the  statute  to 
the  extent  of  the  trust  subject,  though  the  debt  was 
barred  at  his  death.  Lewis  v.  Bacon,  3  Hen.  k  Munf. 
89.  Judge  Roane  went  even  further,  and  held  that 
the  debt  was  revived  to  the  fullest  extent.  It  is  true 
that  such  is  not  now  the  doctrine  of  the  courts ;  Burke 
V.  Jones,  2  Ves.  &  Beame  275 ;  but  the  question  is, 
what  was  the  law  of  Virginia  in  1815,  not  what  it  is 
now. 

But  take  the  doctrine  as  stated  in  Burke  v.  JoneSy 
stfpra,  as  the  law  of  this  case.  We  show  that  in  Au- 
gust 1810  our  debt  was  admitted  to  be  due  by  Little- 
ton Tazewell,  and  that  he  thenjmade  a  payment  upon 
it;  and  we  show  his  will  admitted  to  prol)at  in  Xo- 
vomber  1815,  creating  a  trust  which  it  is  conceded 
prevents  the  running  ot  the  statute  against  all  debts 
not  then  barred.     Ilavincr  done  this,  we  have  made 
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out  our  case,  and  it  is  for  the  other  side  to  show  that     1856. 
tlie  debt  was  barred  at  the  time.     The  party  pleading    Xera. 
the  statute  must  brhig  himself  within  it.  

If  the  debt  has  not  been  revived  by  the  will,  has  it  ^^j^j^g 
not  been  revived  by  the  acts  of  the  executor.  It  is  ex'or 
said  by  the  counsel  for  the  appellant  that  an  executor  whittle's 
cannot  revive  a  debt  barred  by  the  statute.  In  this,  admV. 
however,  he  is  mistaken.  Baxter  v.  Penmman^  8  Mass. 
R.  134;  Emerson  v.  Thompson^  16  Mass.  R.  429;  North- 
mti  V.  WilkiftsoHy  12  B.  Monr.  408.  An  admission 
by  an  executor  will  take  a  case  out  of  the  statute, 
when  such  an  admission  made  by  the  debtor  would 
have  that  eftect.  There  is  some  difference  in  the  Eng- 
lish cases  where  there  is  more  than  one  executor,  and 
the  admission  is  by  one.  But  in  this  case  the  execu- 
tors were  acting  together.  Both  the  letters  of  Wil- 
liam Tazewell  show  that  he  was  acting  for  both,  and 
the  last  was  written  after  an  examination  of  the  papers 
of  their  testator  with  reference  to  the  plaintift"s  claim. 
This  letter,  too,  was  answered,  and  the  account  asked 
ior  furnished,  as  admitted  by  William  Tazewell's  an- 
swer; and  that  was  never  objected  to  until  this  suit 
was  commenced.  None  even  of  the  modern  cases 
would  reject  this  evidence  as  an  admission  of  the  debt 
sufficient  to  revive  it.  Ault  v.  Goodrich,  3  Cond.  Eng. 
Ch.  R.  740;  Smith  v.  Poole,  35  Eng.  Ch.  R.  16;  Tonnes 
v.  Birchett,  12  Leigh  173. 

The  counsel  then  went  into  an  examination  of  the 
facts  of  the  case,  and  endeavored  to  maintain  that  it 
was  not  a  case  in  which  the  court  would  refuse  relief. 
He  referred  to  Bahr  v.  Morris,  10  Leigh  284. 

MoNcuRE,  J.  The  debt  for  which  the  decree  in 
this  case  was  rendered  consists  of  two  jjarts;  lirst,  a 
balance  claimed  to  be  due  for  personal  pro[)erty  sold 
by  Conway  Whittle  to  Littleton  Tazewell  in  March 
1S03:  and  secondly,  a  balance  claimed  to  be  due  for 
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l*s">6.     rent  of  n  trin-t  <»t*'laii«l  i-alK-l   Piney  Grove,  leased  l»y 
iVm!.    '^*^*^  Wlnttle  t<»  -a"nl  Tazewell  tr«>m  tliat  time  until  the 
end  i»f  1hOi». 


welTs         First:   As  to  the  hala'iee  claimed  on  aoeount  of  the 
ex'or     sale    of  personal    pro{»erty.      This    deht    was    due   hy 
Whittle's  P^*"^!  ^*^"^'"**^'^-     The  oriirinal  cause  of  action   aeerned 
admr.    i,^  ih03  or  1804.     The  suit  was  hrought  in   1825.    It 
U  of  course  barred   by  the  statute  of  limitations:  if 
the  appellant   liad  a  riglit  to  avail  himself  of  that  de- 
fense, and  if  the  debt  ha«l  not  been  taken   out  of  the 
operation  of  the  statute. 

It  is  objecte<l  that  the  appellant  had  no  right  to 
avail  himself  of  the  statute;  not  having  relied  on  the 
8ame  by  plea  or  answer.  It  is  eertaiidy  true,  a-^  a 
general  rule,  that  this  defense  must  be  made  by  plea 
or  answer:  and  the  rule  applies  as  well  to  a  court  of 
equity  as  a  court  of  law.  If  this  case  comes  under 
the  rule,  I  think  the  defense  was  sufficiently  made  hy 
answer.  The  same  strictness  of  pleading  is  not  re- 
quired in  equity  as  at  law.  It  is  not  common  to  plead 
the  statute  specially  or  fonnally  in  equity;  but  only 
to  rely  upon  it,  in  general  terms,  in  the  answer.  The 
onlv  reason  for  requirini;  the  defense  to  be  made  hv 
plea  or  answer  is  that  the  plain  tit!  may  have  an  (»[►- 
portunity,  if  he  can,  to  take  the  case  out  of  the  openi- 
tion  of  the  statute.  Any  thing  in  an  answer  which 
will  apprise  the  plaintitt'  that  the  defendant  relies  on 
the  statute  will  be  sufficient,  if  such  facts  be  averred 
as  are  necessary  to  show  that  the  statute  is  applicable. 
In  this  case  the  executor  of  Littleton  Tazewell  in  his 
answer  submits  to  the  court,  *' Whether,  even  should 
the  statute  of  limitatit)ns  not  bar  the  claim,  it  unxy 
not  be  estetMne<l  a  stale  account,  especially  as  the 
same,  if  due  at  all,  was  so  more  than  tive  years  before 
the  death  of  the  testator."  This  plainly  shows  that  if 
the  statute  should  be  a  bar  to  the  claim,  the  respon- 
dent intended  to  rely  upon  it.     And  the  facts  necessary 
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to  siir^tain  the  defense  are  liere  set  fortli.     In  this  re-  1856. 

speet  the  case  (lifters  from  that  of  Hudsons  v.  Hffdson's  r^^Jj^ 
a(/nn\  6  Munf.  352.     It  is  certainly  an  informal  mode 


of  pleading  the  statnte:  but  proceeded  no  doubt  from     '^^^yl 
the  fact  that  the  plaintift*  had  alleged  the  debt  to  be     ex'or 
due  bv   specialty ;     to   which   of   course   the   statute  whittle*s 
would  not  have  applied.     Again  :  the  defendant  Goode    a^l"^'**- 
expressly   and   formally   relies   on   the   statute  in   his 
answer ;  and  as  he,  in  right  of  his  deceased  wife,  is 
sole  residuary  legatee  of  Littleton  Tazewell,  his  de- 
fense enures  to  the  benefit  of  the  executor.     In  Slinven 
V.  Vftmlerhorst,  4  Cond.  Eng.  Ch.  R.  458,  a  creditor 
applied,  under  the  common  decree  in  an  administra- 
tion suit,  to  prove  a  debt  which  was  barred  by  lapse 
of  time ;  and  the  executors  refusing  to  interfere,  the 
plaintiff  a  residuary  legatee,  insisted  on  setting  up  the 
objection  of  the  statute:  Held,  that  it  was  competent 
for  the  plaintift'  or  any  other  party  interested  in  the 
fund  to  take  advantage  of  the  statute,  notwithstanding 
the  refusal  of  the  executors.     In  this  case  the  executor, 
instead  of  refusing,  manifested  his  intention  to  rely  on 
the  statute  if  it  should  be  applicable. 

But  I  do  not  think  this  case  comes  under  the  gene- 
ral rule.  The  plaintift  averred  in  his  bill  that  the  debt 
wa«;  due  by  specialty ;  which  was  alleged  to  l>e  lost. 
It  afterwards  appeared  that  the  debt  was  not  due  by 
specialty,  but  by  simple  contract :  or  at  least  that  was 
the  presumption  from  the  absence  of  any  proof  on  the 
subjeet.  Until  then,  it  did  not  appear  that  the  statute 
aftbrded  a  bar  to  the  claim.  The  proper  mode  of 
making  the  defense,  therefore,  was  by  exception  to 
the  commissioner's  report  of  the  claim ;  which  excep- 
tion was  accordingly  taken. 

The  appellant  then  had  a  right  to  avail   himself  of 
the  statute;    and  the  next  question   is,   Whether  the 
debt  has  been  tjiken  out  of  its  operation?     The  coun- 
sel for  the  appellee  contended  that  it  has;  1st,  by  the 
Vol.  XIII — 44 
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18.36.  will,  which  charges  the  whole  e^^tate  of  the  testator 
Temi.  ^^'^l^  ^1^^  payment  of  his  dehts;  and  2dly,  by  a  new 
promise  or  acknowledgment,  made  by  the  personal  re- 


wdl^    presentatives  or  one  gf  them,  within  five  years  before 

ex 'or     the  institution  of  the  suit. 
WhUtle'8      As  to  the  charge  created  by  the  will.     It  raises  no 

adm>.    |;rust  in  regard  to  the  personal  estate ;  and  is  merely 
inoperative,   so   far  as  that  is  concerned.     It  cannot 
therefore  prevent  the  statute  from  being  a  bar  to  a 
suit  brought  to  obtain  payment  of  a  debt  out  of  the 
personal  estate.     Jonts  v.  Scott,  4  Cond.  Eng.  Cli.  R. 
413 ;  S.   a  4  Clarke  &  Fin.  382 ;    Browns  adn\'r  v. 
Griffiihs,   6    Munf.    450;    Braxton    v.    Woo<Vs   nJnrr, 
4  Gratt.  25.     But  the  charge  creates  a  trust  in  regard 
to  the  real  estate.     Formerly    it   was   supposed  that 
such  a  trust  embraced  all  debts  of  the  testator,  whe- 
ther barred  or  not  by  the  statute  at  the  time  of  his 
death.     But   since   the   decision   of   Burke   v.   Jones, 
2  Ves.  &  Beame  275,  it  has  been  considered  to  be  well 
settled  that  a  debt  barred  at  the  time  of  tlie  testator's 
death,  is  not  revived  by  such  a  charge,  in  regard  to 
real  any  more  than  personal  estate.     The  able  judg- 
ment of  Sir  Thomas  Plumer  in  that  case,  as  Ch.  Kent 
has  said,  is  well  founded  upon  principle  and  ni>on  the 
authorities,  and  puts  an  end  to  the  question.     Eoose- 
rdtw  Mark,  6  John.  Ch.  R.  266.     See  the  principles 
stated  and  the  cases  collected  on  this  subject  in  1  Rob. 
Pr.  new  ed.  p.  566-571.     *'The  doctrine,  then,  (in  the 
language  of  that  writer,)  is  narrow^ed   down   to  this, 
that  where  there  is  a  devise  of  real  estate  for  the  pay- 
ment of  debts,  there  is,  as  to  the  proceeds  of  such  real 
estate,  a  trust  created  (according  to  Lord  Redesdale*^ 
oi)inion)  for  those  creditors  whose  debts,  at  the  testa- 
tor's death,  were  no(  barred  by  the  statute ;  and  after 
that  event  the  statute  dues   not  ^o   run  as  to  aiiect  the 
claim  of  those  creditors  upon  these  proceeds."     It  i? 
unnecessary  to  determine  the  construction  and  eifeot 
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of  the  provision  on  this  suhject  in  the  Code,  ]>.  592,  1856. 

§  9,  as  it  does  not  apply  to  this  ease.  Term. 
In  Lewis'  cyor  v.  B<(cons  legatee^  3  lien,  k  Munf.  89, 


it  was  held  that  a  debt  barred  at  the  time  of  the  testa-    y^yl 
tor's  death  was,  to  some  extent,  revived  l)y  such  a     ex*or 
trust.     But  that  ease  was  deeided  in  1808,  before  the  whittle's 
decision  of  Burke  v.  Jones^  and  ought  not  to  he  con-    ^^^n^'**- 
sidered  as  settling  the  law  ot  this  state  in  opposition  to 
the  sound  doctrine  of  the  latter  case.     It  was  decided 
by  three  judges,  who  diflered  among  themselves  and 
made  a  compromise  decree;    and  was  decided  at  a 
period  when  the  statute  was  almost  entirely  frittered 
away  by  the  course  of  adjudication  here  and  elsewhere. 
A  striking  illustration  of  this  is  afforded  in  the  opinion 
ol'  Judge  Roane,  who  says,   "  It  has  been  established, 
(and  if  it  has  not  it  ought  to  be,)  that  an  advertisement 
by  a  debtor  notifying  all  those  who  have  any  just  debts 
owing  to  them,  that  they  may  apply  at  such  a  place  and 
get  payment,  is  such  an  acknowledgment  as  will  bring 
a  debt  out  of  the  statute."     Id.  109.     lie  was  for  con- 
sidering the  debt  revived  as  to  the  personal  as  well  as 
the  real  estate. 

Then  was  the  debt  barred  by  the  stiitute  at  the  time 
of  the  testator's  death?  There  is  nothing  in  the 
record  to  show  the  precise  period  of  his  death  ;  except 
the  statement  made  by  his  executor  and  returned  with 
Commissioner  Green's  report,  from  which  it  appears 
that  he  died  in  November  1815;  in  which  month  also 
his  will  was  admitted  to  probate.  Regarding  that  as 
the  period  of  his  death,  the  debt  in  question  was 
barred,  in  any  view  which  can  he  taken  as  to  the  time 
when  the  cause  of  action  accrued ;  whether  it  was  in 
Marcli  1804,  when  it  is  said  the  debt  first  became  due, 
or  July  26,  1809,  the  date  of  his  letter  to  C.  Whittle, 
or  August  8,  1810,  the  date  of  the  last  credit  given  on 
account  of  the  debt.  But  it  was  contended  (and  per- 
haps properly)  that  there  is  no  sutHcient  evidence  of 
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lSo(y.     the  period  of  his  death,  or  that  it  happened  within  five 
Tenii.    y^^^^  after  the  cause  of  action  accrued.     Concede  this, 

and  still  it  does  not  help  the  objection  to  the  har  ot 

welTs    ^'^^   statute.     The    appellant    relics   on   the    statute: 

ex'or     which  is  certainly  a  bar,  unless  the  claimant  can  show 

Whittle's  something  which  will  take  the  case  out  of  its  opera- 

^^'^'    tion.     The  burden  of  doing  this  devolves  on  the  latter. 

He  seeks  to  do  it  by  Y)roduoing  the  will.     But  that  i.- 

not  enough  ;  as  the  will  was  admitted  to  probat  more 

than  five  years  after  the  cause  of  action  accrued.    He 

ought  further  to  have  proved,  if  he  could,  that  the 

testator  died  within  five  years  after  the  cause  of  action 

accrued.     This  he  has  not  done,  and  therefore  he  hau 

fiiiled  to  repel  the  bar  of  the  statute  by  means  of  the 

will. 

As  to  any  new  promise  or  acknowledgment  by  the 
personal  representatives,  or  either  of  them.  The  debt, 
as  we  have  seen,  was  barred  at  the  time  of  the  testa- 
tor's death ;  and  if  the  counsel  for  the  appellant  wa« 
right  in  maintaining  that  a  personal  representative  can- 
not revive  such  a  debt,  then  there  is  an  end  of  thequeji- 
tion.  But  without  expressing  any  opinion  upon  that 
point,  and  conceding,  so  far  as  this  case  is  concerned 
that  such  a  debt  may  be  revived  by  a  personal  repre- 
sentative, let  us  enquire  whether  this  debt  has  been  so 
revived. 

The  letters  of  W.  Tazewell  of  the  24th  of  July 
1816,  and  80th  of  Xovember  1819,  are  plainly  insuffi- 
cient, according  to  all  the  recent  authorities,  to  revive 
the  debt.  Even  if  they  were  sufficient;  more  than 
five  years  elapsed  between  the  date  of  the  last,  and 
the  institution  of  the  suit;  so  that  the  debt  was  then 
again  barred,  unless  in  the  mean  time  revived  by  some 
other  promise  or  acknowledgment.  The  only  evidence 
of  any  such  ]»romise  or  acknowledgment  is  the  fact 
admitted  in  the  answer  of  AV.  Tazewell ;  that,  in 
compliance  with  the  reipiest  contained  in  his  letter  of 
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the  30th  of  Xoveinber  1819,  Whittle  would  furnish  a     1856. 
statement  of  what  appeared  to  be  due  from  any  docu-    x^m. 

ments  \\i  his  hands,  "a  statement  ivas  furnished,  but 

no  proof  of  its  accuracy  or  any  documents  accompa-  ^^IPs 
iiied  it,  and  none  have  been  furnished  to  this  day."  ex'or 
This  fact,  whether  taken  by  itself,  or  in  connection  whittle*8 
with  the  letters,  cannot  amount  to  such  a  promise  or  a^^i'r. 
acknowledgment  as  will  take  the  debt  out  of  the 
statute.  The  only  authority  relied  on  to  give  it  that 
eftect,  is  Toiciies  v.  Birehett^  12  Leigh  173 ;  decided  by 
two  judges  in  a  court  of  three,  and  of  course  not  a 
binding  authority.  The  majority,  Judges  Tucker  and 
Cabell,  were  of  opinion  that  the  rule,  that  ''an  account 
current  rendered  by  one  party  to  another,  received  and 
held  without  complaint  or  objection,  shall  be  deemed 
a  stated  account,'*  is  not  confined  to  accounts  rendered 
by  merchant  to  merchant  of  mutual  dealings  between 
them  as  merchants.  The  third  judge,  Allen,  was  of 
opinion  that  the  rule  is  so  confined.  Whether  it  be 
so  or  not,  it  cannot  apply"  to  this  case ;  in  which  an 
account  current  is  not  rendered  by  one  party  to 
another,  of  transactions  of  which  they  are  both  cogni- 
zant; but  in  w^hich  an  account  is  rendered  against  the 
estate  of  a  decedent  to  his  personal  representative, 
wholly  ignorant  of  the  nature  or  amount  of  the  debt. 
A  promise  by  the  executor  to  pay  the  debt  cannot  be 
inferred  from  his  receiving  and  holding  the  account 
without  objection;  and  more  especially,  if  the  debt 
be  barred  by  the  statute.  If  an  executor  can  revive  a 
debt  so  barred,  he  can  only  do  it  by  an  express  pro- 
mise; or,  at  least,  ^y  such  an  express  acknowledg- 
ment as  plainly  implies  a  promise  to  pay  the  debt. 
Indeed,  in  Tidloek  v.  Dunn,  21  Eng.  C.  L.  K.  478, 
Chief  Justice  Abbott  said,  *'As  against  an  executor, 
an  acknowledgment  merely  is  not  suflicient;  there 
must  be  an  express  promise."  See  also  1  Rob.  Pr. 
new  ed.    575.     But  even   if  the  statement  rendered 
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1856.  could  l)e  considered  as  an  account  stated,  and  siiffi- 
Tem.  ^'^^^^^  to  revive  the  debt,  it  does  not  appear  that  it  wa> 
rendered  within  five  years  before  the  institution  of  thi^ 


welTs  *^^^^-  ^^^  every  view  of  the  case,  therefore,  the  claim 
ex'or  which  arose  from  the  sale  of  personal  property,  i> 
Whittle's  barred  by  the  statute, 
adm'r.  Secondly:  As  to  the  claim  for  rent.  The  complain- 
ant alleged  in  his  bill  that  the  land  was  leased  by  deed 
on  the  24th  of  March  1803,  to  be  held  from  that  time 
until  the  end  of  1810,  at  the  rent  of  one  hundred  and 
sixty-six  dollars  and  sixty-six  and  two-thirds  cents  tor 
the  remaining  part  of  1803,  and  three  hundred  and 
thirty-three  dollars  and  thirty-three  and  one-third 
cents  per  year  for  the  residue  ot  the  term ;  that  it  wa> 
agreed  that  the  lessee  should  retain  four  hundred  dol- 
lars for  the  purpose  of  making  certain  improvements 
on  the  land ;  and  that  the  deed  contained  a  covenant 
for  the  payment  of  the  rent,  but,  by  some  accident  or 
misfortune  unknown  to  the  complainant,  had  been 
lost :  And  he  claimed  the  wdiole  amount  of  the  rent, 
subject  only  to  a  credit  for  the  four  liundred  dollars. 
W.  Tazewell  in  his  answer  admitted  that  the  land  was 
rented  of  C.  Whittle  by  L.  Tazewell ;  but  at  what 
time,  for  what  period,  or  on  what  terms,  he  did  not 
know,  and  called  for  the  strictest  proof.  He  denied 
''that  L.  Tazewell  ever  consented,  for  the  sum  of  four 
hundred  dollars,  to  improve  the  Piney  Grove  estate  to 
the  extent  which  he  did  improve  it.  For  the  planta- 
tion had  been  unoccupied  for  many  years ;  the  dwell- 
ing-house had  been  burnt  down ;  oidy  one  negro-hou>e 
was  standing,  and  that  in  so  old  and  shattered  a  condi- 
tion that  it  was  not  worth  rei^airing,  and  the  fencing 
entirely  I'otten  or  removed.  Instead  of  this  state  of 
things  wdien  the  plantation  was  returned  to  C.  Whit- 
tle, besides  other  valuable  improvements,  L.  Tazewell 
had  built  on  it  at  his  cost,  a  good  dwelling-house  with 
two  rooms  on  the  floor,  and  a  brick  chimney  at  each 
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end,  and  a  large  well  built  barn,  whieli  together  eouM     isrxi. 
not  have  been  worth  less  than  two  thousand  dollars."    T:erni 


lie  denied  all  knowledge  of  the  deed  of  lease,  and  de 

manded  proof  that  it  ever  existed,  and  of  its  contents,  ^^f^^ 
The  evidence  shows  that  a  deed  of  lease  was  executed,  ex*or 
hut  does  not  show  what  were  its  contents.  It  shows  whittle's 
that  the  annual  rei\t  w^as  probably  one  hundred  pounds,  a^^"^'**- 
though  Abrahams,  the  witness  mainh'  relied  on  to  sus- 
tain the  claim,  thinks  the  rent  was  ninety  pounds.  It 
further  shows  that  the  lease  probably  eommenced  in 
1803,  though  Abrahams  thinks  it  was  in  1804;  and 
that  it  determined  at  the  end  of  1809  instead  of  1810, 
as  alleged  in  the  bill.  There  is  no  evidence  of  the 
loss  of  the  lease,  or  of  any  search  having  been  made 
for  it.  Abrahams,  who  proves  its  execution,  thinks  he 
lust  saw  it  in  possession  of  C.  Whittle,  and  advised  L. 
Tazewell  to  tivke  a  copy;  but  does  not  know  whether 
he  did  or  not.  There  is  no  evidence  that  L.  Tazewell 
agreed  to  make  the  improvements  for  four  hundred 
dollars.  On  the  contrary,  Abrahams  proves  that  the 
plantiition  was  in  a  wretched  condition,  having  little 
or  no  fencing  around  it,  nor  any  building  upon  it  ex- 
cept an  old  log  house;  that  during  the  term  he  built 
a  dwelling-house  and  smoke-house,  and  completed  a 
dairy,  and  other  w^orkmen  built  a  very  substantial 
barn;  and  that  under  the  agreement  betw^een  C  Whit- 
tle and  L.  Tazewell,  the  cost  of  building  all  the  said 
houses  was  to  be  deducted  from  the  rent.  His  bill 
alone  amounted  to  six  hundred  and  ninety-six  dollars 
and  thirty-five  cents;  and  included  no  charge  for  ina- 
terials.  It  does  not  appear  what  was  the  cost  of  ma- 
terials, nor  what  the  cost  of  the  barn  and  other  im- 
provements made  upon  the  land.  There  is  reason, 
however,  for  believing  that  the  whole  cost  of  improve- 
ments made  by  L.  Tazewell  under  the  agreement  was 
equal,  or  nearly  so,  to  the  whole  amount  of  the  rent, 
and  that  at  the  termination  of  the  leuse  he  owed  little 
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1856.     or   nothing   on   account   of  rent.     That  tliis   wa>  the 
Term.     Opinion  of  the  parties,  or  at  least  of  L.  Tazewell,  is 


manifest  from  the  tenor  of  his  letter  to  C.  Whittle  of 

wefps  "^^^^y  ^^'  ^^^^y  ^^^  which  he  says,  "I  have  experienced 
ex'or  considerable  unejisiness  at  not  having  been  able  to  pay 
Whittle's  your  claim  against  me  for  articles  purchased  at  Piney 
adm*r.  Grove,"  excuses  himself  for  not  having  done  so,  ami 
expresses  a  hope  that  he  would  be  able  to  do  so  by  the 
end  of  the  year;  but  makes  no  allusion  whatever  to 
any  debt  on  account  of  rent.  Is  it  credible  that  he 
would  not  have  made  such  an  allusion  if  he  had  owed 
all  the  rents  (except  four  hundred  dollars  for  improve- 
ments) according  to  the  pretension  set  up  in  this  suit: 
or  even  if  he  had  owed  any  material  part  of  thera? 
He  lived  six  years  after  the  date  of  that  letter,  and  C. 
Whittle  survived  him;  and  yet  it  does  not  appearand 
is  not  pretended,  that  he  ever  admitted  his  liability,  or 
that  application  was  ever  made  to  him  for  any  thing, 
on  account  of  rent.  Xor  was  any  account  for  rent 
ever  rendered  to  him  or  his  representatives  until  after 
W.  Tazewell's  letter  of  November  30th,  1819.  If  C. 
Whittle  intended  to  make  any  claim  on  account  of 
rent,  the  circumstances  required  him  to  make  it 
promptly,  and  to  prosecute  it  with  diligence.  Instead 
of  doing  so,  no  claim  was  asserted  during  the  lives  of 
the  parties,  nor  until  1819,  nor  any  suit  brought  until 
1821 ;  when,  it  seems,  a  suit  at  law  was  brought, 
which  was  pending  two  or  three  years  and  then  dis- 
missed; the  executor  of  0.  Whittle  having  then,  for 
the  first  time,  discovered  that  the  debt  was  not  due  by 
parol,  as  he  had  supposed,  but  by  a  specialty  which 
had  been  lost.  In  1825  this  suit  was  brought  in 
e(iuity.  In  1827  an  order  Wiis  made  lor  the  settle- 
ment of  the  account  of  L.  Tazewell's  executor.  .  Af- 
terwards, in  the  same  year,  for  the  first  time,  deposi- 
tions were  taken  to  sustain  the  claim.  In  1829  the 
order  of  account  was  placed  in  the  hands  of  acommis- 
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sioner,  whose  report  was  not  made  until  1834 ;  after     1856. 
\\'hich  nothing   further   was   done    until    1841,  when    xe^^. 

leave  was  obtained  to  file  an  amended  bill,  which  was  

accordingly  filed,  but  more  than  a  year  thereafter.     In    ^^y^ 
1846  an  order  was,  for  the  first  time,  made,  to  take  an     ex'or 
account  of  what  was  due  from  the  estate  of  L.  Taze-  whittle's^ 
well  to  the  estate  of  C.  Whittle ;  and  it  was  not  until    ^^"^'^• 
1^53  that  the  decree  was  made  from  which  this  appeal 
was  taken.     It  would  be  difficult  to  excuse  such  gross 
laches  in  such  a  case.     The  excuse  assigned  for  it  is 
wholly  inadequate  for  the   purpose.     A  just   account 
cannot  now  be  settled.     The  proper  parties  to  make 
the  settlement  are  not  vf  es-'<e,  bnt  have  long  been  in 
their  graves.      Their   representatives   know   little   or 
nothing  about  the  facts ;  and  even  the  original  repre- 
sentatives of  the  alleged  debtor  have  long  since  passed 
from  the  stage.     There  may  or  may  not  be  something 
due.     It  is  matter  of  conjecture  merely;  and  the  most 
probable  conjecture  is  that  nothing  is  due.     I  think  we 
must  so  conclude;  and,  at  all  events,  that  no  relief  can 
now  be  given  on  account  of  the  claim  for  rent. 

For  the  foregoing  reasons,  I  am  of  opinion  that  the 
decree  ought  to  be  reversed,  and  the  bill  dismissed 
with  costs. 

The  other  judges  concurred  in  the  opinion  of  Mon- 
CURE,  J. 

Decree  reversed. 
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Kicfimond. 


Term. 


1856.  Tazewell's  ex'or  v.  Saunders'  ex'or  tf  al, 

April 

May  23. 

1.  Laches  in  the  assertion  or  prosecution  of  a  claim  is  not  always 
enough  to  defeat  it.  The  laches  must  be  such  as  to  afford  a 
reasonable  presumption  of  the  satisfaction  or  abandonment 
of  the  claim  ;  or  such  as  to  prevent  a  proper  defense  by  rea- 
son of  the  death  of  parties,  loss  of  evidence  or  otherwise, 

2.  Courts  of  equity  will  decree  interest  upon  a  bond  or  judgment 
beyond  the  penalty  ajrainst  the  principal  debtor. 

3.  A  commissioner  having  by  mistake  omitted  a  credit  in  ascer- 
taining the  amount  due  upon  a  bond,  the  appellate  court  will 
correct  the  decree  in  this  respect,  and  affirm  it  with  costs. 

On  the  20th  of  July  1795  Littleton  Tazewell  exe- 
cuted  to  John  Bracken  and  Robert  Saunders,  executors 
of  James  Carter  deceased,  a  bond  in  the  penalty  of  one 
thousand  two  hundred  and  ftfty-three  pounds  six  shil- 
lings and  seven  and  a  half  pence,  with  condition  to  pay 
one-half  of  that  sum  on  the  1st  day  of  the  next  Janu- 
ary, with  interest  from  the  date.  Upon  this  bond  there 
was  a  credit  of  two  hundred  and  titty  i)Ounds,  under 
date  of  October  24th,  1796. 

^  Littleton  Tazewell  died  in  1815 ;  and  by  his  will, 
which  was  duly  admitted  to  probat,  he  authorized  his 
executors  to  sell  any  part  of  his  estate  real  or  personal 
for  the  payment  of  his  delits;  and  he  directed  that  his 
estate  should  be  kept  together  for  the  support  of  his 
widow  and  only  child  until  the  latter  should  marry. 
Mrs.  Tazewell  and  Dr.  William  Tazewell  qualified  as 
executors  of  the  will. 

In  September  1817  Bracken  and  Saunders  recovered 
a  judgment  by  detault  upon  the  bond  aforesaid,  against 
Mrs.  Tazewell  as  executrix  of  her  husband.  In  April 
1818  this  judgment  was  enjoined  by  Mrs.  Tazewell 
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and  Dr.  Tazewell ;    and   it   was   not   dissolved   until     1856. 
August  1836.     In  the  mean  time  Mrs.  Tazewell  died,    iYirm. 

and  an  order  was  made  in  the  injunction  cause,  re 

quiring  Dr.  Tazewell  to  consent  to  the  revival  of  the    ^^[p" 
judgment  against  him  as  executor;  and  this  was  done     ex'or 
in  April  1832.     In  August  1836  the  injunction  was    Saun- 
dissolved,  but  without  damages,  and  with  costs  to  the     ^®f®' 
plaintitt,  which  were  directed  to  he  credited  on  the     &  al. 
judgment ;  the  court  being  of  opinion  that  the  plaintiff 
was  entitled  to  come  into  equity  against  a  judgment 
for  the  purchase  monev  for  land  to  a  part'of  which  he 
could   not  otherwise   obtain   title.     The  only  part  of 
this  injunction  cause  which  is  in  the  present  case  is 
the  final  decree:    From  that  it  appears  that  the  land 
on  which  the  judgment  enjoined  had  been  obtained, 
was  given  upon  the  purchase  of  a  tract  of  land  called 
"  Secretaries,"  the   title  to  a  part  of  which  had  not 
been  made  when  the  injunction  was  obtained,  but  was 
perfected  by  a  conveyance  decreed  in  the  cause.     And 
the  final  decree  directed  that  the  land  should  be  con- 
veyed to  the  surviving  husband  and  heirs  at  law  of 
Sarah  Tazewell,  the  only  child  of  Littleton  Tazewell ; 
and  further,  that  if  the  judgment  was  not  satisfied 
within  three  months  after   the  date  of  the  decree,  the 
land  called  Secretaries  should  be  sold  to  satisfy  the 
judgment. 

In  January  1837  an  execution  was  issued  on  the 
judgment,  which  had  been  revived  against  Dr.  Taze- 
well as  the  executor,  and  was  returned  "  no  effects.'' 
In  October  1842  Robert  Saunders,  executor  of  Robert 
Saunders  deceased,  and  administrator  de  bonis  non  with 
the  will  annexed  of  James  Carter,  instituted  this  suit 
in  the  Superior  court  of  chancery  for  the  Richmond 
circuit,  for  the  purpose  of  obtainii^g  satisfaction  of  the 
said  judgment  out  of  the  estate  of  Littleton  Tazewell 
deceased.  He  made  Edward  S.  Gay,  executor  of  Wil- 
liam Tazewell  deceased,  and  William  O.  Goode,  in  his 
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1856.     own  right  and  as  executor  of  Mrs.   Tazewell,  defen- 
Term     <l^iits.     The  accounts  of   the  executors  of   Littleton 


•  Tazewell   were  referred  to  a  commissioner;  and  his 

wefrs     ^^P^^^  ^^^^  twice  recommitted.     One  of  the  questions 

ex'or     of  controversy   before   the   commissioner   was,  ag  to 

Saun-    which  of  the  executors  was  to  be   charged  with  the 

ders'     personal   estate   of   their  testator.     The   executor  of 

ex  or  . 

<&al.     Dr.  Tazewell  insisted,  as  Dr.  Tazewell  had  insisted  in 

his  lifetime,  that  he  had  not  acted  as  executor  in  the 
time  of  Mrs.  Tazewell;  w^hilst  the  commissioner  held 
that  he  was  the  sole  acting  executor;  and  therefore 
charged  him  with  the  whole  estate,  except  a  verv 
small  portion  of  it.  There  were  other  (juestious  also, 
and  several  exceptions  to  the  report  of*  Dr.  TazewellV 
executor.  These  questions  were,  however,  only  im- 
portant with  reference  to  the  preceeding  case  of. 
Whf'ttle  V.  Tazewell;  as  there  was  no  question  that 
Dr.  Tazewell  had  acted  as  executor  after  the  death  of 
Mrs.  Tazewell,  and  as  such  had  sold  the  real  estate, 
the  proceeds  of  which  in  his  hands  were  more  than 
sufficient  to  pay  the  debt  of  Saunders. 

The  cause  came  on  to  be  finally  heard  on  the  1st 
day  of  February  1853,  with  the  case  of  Whittle's  admr 
V.  TazeweWs  ex'or^  when  the  court,  adopting  a  special 
statement  which  made  tlie  assets  of  the  estate  of  Lit- 
tleton Tazewell  in  the  hands  of  Dr.  Tazewell  to 
amount  to  fourteen  thousand  four  hundred  and  fifty- 
three  dollars  and  fifty-five  cents,  which  was  more  than 
sufficient  to  pay  both  debts,  rendered  a  decree  in  favor 
of  the  plaintifl:'  Saunders  for  the  sum  of  five  thousand 
two  hundred  and  ninety-two  dollars  and  twenty-five 
cents  with  interest  at  five  per  cent,  per  annum  on  the 
principal  sum  due  him,  from  January  1st  1850;  to  be 
paid  by  the  executor  of  Dr.  Tazewell  out  of  the  assets 
in  his  hands,  that  being  the  amount  of  the  sum  men- 
tioned in  the  condition  of  the  bond  on  which  the  judg- 
ment had  been  recovered,  with  interest  from  its  date, 
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subject  to  the  credit  for  two  hundred  and  fifty  pounds,  1856. 

paid  in  October  1796.     The  amount  of  the  decree  ex-  Term, 
ceeded  the  whole  penalty  of  the  bond;  and  there  was 


an  omission  to  credit  the  amount  of  the  costs  in  the    ^^^|^g 

injunction  suit,  as  directed  by  the  decree  in  that  case,     ex'or 

From  this  decree  Tazewell's  executor  applied  to  this    Saun- 

court  for  an  appeal,  which  was  allowed.  ^^P 

^^       '  ex  or 

&al. 

Grattatt,  for  the  appellant,  commented  on  the  facts 
of  the  case,  and  insisted  that  the  laches  of  the  plaintift 
below  forbade  the  interference  of  a  court  of  equity  in 
his  behalf;  and  that  on  that  ground  the  bill  should 
have  been  dismissed.     He  then  proceeded  : 

But  if  the  bill  is  not  to  be  dismissed,  then  the  ques- 
tion arises  as  to  the  amount  of  the  plaintiff's  recovery. 
•The  decree  in  the  cause  is  for  more  than  the  whole 
penalty  of  the  bond;  and  that  although  two  hundred 
and  fifly  pounds  had  been  paid  upon  it  in  October 
1796.  We  insist  that,  except  under  special  circum- 
stances, a  court  of  equity  cannot  decree  beyond  the 
penalty  of  a  bond,  or  the  amount  of  the  judgment. 
In  an  early  case  in  Virginia  it  was  held  that  a  debtor 
might  discharge  a  judgment  by  paying  the  penalty 
and  the  costs.  Downman  v.  Downman^  1  Wash.  26.  We 
know  that  at  law  interest  beyon<l  the  penalty  of  a  bond 
can  only  be  recovered  by  the  verdict  of  a  jury  giving 
the  excess  of  interest  in  the  shape  of  damages.  By  the 
act  of  1804,  1  Rev.  Code,  p.  208,  §  58,  the  court  is  put 
in  the  place  of  a  jury ;  but  that  is  only  in  those  cases, 
where  the  court  could  before  give  interest  up  to  the 
decree;  and  by  the  act  it  may  give  it  to  the  time  of 
payment.  Deanes  v  Seriba^  2  Call  415;  S}ilHars  v. 
Dorsey,  2  Munf.  505.  And  this  act  was  not  applicable 
to  judgments.     Mercer  v.  Beale^  4  Leigh  189. 

But  although  interest  beyond  the  penalty  of  a  l)ond 
was  allow'ed  at  law  to  be  recovered  in  the  shape  of 
damages  for  the  detention  of  the  debt,  the  courts  of 
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equity  of  England  have  by  a  long  course  of  decisions 
refused  to  follow  the  common  law  courts,  and  have 
limited  the  recovery  to  the  amount  of  the  petialty, 
unless  the  creditor  had  been  delayed  by  the  imjiroix-r 
conduct  of  the  debtor  in  the  recovery  of  his  debt. 
Xor  have  they  limited  the  doctrine  to  cases  where  the 
debt  was  due  by  bond  alone.  Thus  it  will  be  seen 
that  in  cases  of  judgments  the  same  rule  ha^^  been  fol- 
lowed. Bcfim/  V.  Ld.  Eiudskilkn,  12  Cond.  Eng.  Ch. 
K.  609;  Ganntw  7>/y6/-,  9  Id.  47 :  TmistnU  w  Trap^ns, 
5  Id.  123,  129-30;  Bnofh  v.  Ln/res(er,  15  Id.  247;  De- 
fir], (imp  V.  Vnitinrk^  2  Ves.  jr.  R.  716.  So  in  the  case 
of  annuities.  Cnnze  v.  Hunter^  2  Ves.  jr.  R.  157;  Mark- 
ici.rth  \,  'Ihrniuf.^^b  Id.  329:  Crosse  v.  BedduHifidd^Zh 
Eng.  (^h.  H.  31:  Andtrson  v.  Diryer,  1  Sch.  k  Lef.  301. 
Among  the  many  eases  in  which  the  rule  has  been 
a[»i>lied  to  bonds,  are  lew  v.  E^ui  of  W'nderton,  3  Bro. 
C.  C.  489:  Ct'n-kt  v.  .S/o,^  6  Ves.  R.  411;  Hiufhs  v. 
W>inin\  6  Cond.  Eng.  Ch.  R.  477.  There  are  cases,  it 
is  true,  in  which  interest  has  been  allowed  beyoiid  the 
penalty  in  Englaml:  but  they  are  cases  which  come 
within  the  exception  before  stated;  as  Grant  v.  Groniy 
5  Cond.  Eng.  Ch.  R.  144:  or  the  debt  and  not  the  bond 
has  been  secured  by  a  mortgage,  and  satisfaction  has 
been  s«>ught  out  o{^  the  mortgage  subject;  as  Clarke  v. 
Ld.  .l/'/.y./..;.,  17  Ves.  R.  lOfl.  In  Virginui,  interest 
beyond  the  penalty  was  allowed  in  BenJl  v.  Sdver, 
2  1\and.  4'»1:  a  case  of  gross  fnmd:  and  in  Baker  v. 
M  'T'<^  10  L.iorh  i>s4.  Tliis  last  case  was  decided  by 
but  two  Judires  in  a  court  i^t"  three,  and  is  therefore  not 
an   autii«>rity.     T!ie  «inestioii,  ti^V),   was   obviously   not 

lid  was  decided  fipou  the  authority  of  the 
•'-  V.  G  •  /,  5   Muiif.  494,  a  case  at  law, 

rr.iig  t>  'he  ditlerence  in   the  ndes  pre- 


l.vit  Tresi/ieut   Pendleton  said  in  an  early 
uis  t.ariiral  j  :srk^  that  a   man  who  had 
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the  money   of  another   should  pay   interest   nj)on  it.      1856. 
Whether  that  observation  be  correct  or  not  avS  a  moral    t^^^^, 

proposition  we  need  not  stop  to  eiKjuire.     It  is  equally  

true  that  it  is  the  business  of  courts  to  enforce  the  con-    ^^J^g 
tracts  of  parties  as  made  by  them,  and  not  to  change     ex'or 
them  according  to  their  own  notions  of  natural  justice,     saun- 
And  certainly,  however  just  it  may  be  to  pay  interest     ^^^' 
on  money,  there  are  cases  in  which  the  law  does  not     <fcal. 
authorize  il.     Thus  no  interest  is  allowed  on  an  un- 
liquidated account,  on  estimated  hires  of  slaves,  and 
until  a  late  day,  on  rents.     MrConlco  v.  C»(rzeiu  2  Call 
358;    VfiKjifoner  v.  Gray's  (tdm'rs^  2  Hen.  k  Mnnf  603; 
Baird  w  Bfnnd^  5  Munt.  492;    Shields  v.  Anderson,  '^ 
Leigh  729 ;  Ky/e  v.  Boherfs,  6  Id.  495. 

The  question  then  is,  Has  the  creditor  been  delayed 
by  the  improper  conduct  of  his  debtor  ?  lie  was  cer- 
tainly not  delayed  by  his  debtor  until  the  judgment 
was  recovered  in  1817,  near  twenty-two  years  after  the 
bond  became  payable.  The  injunction  obtained  in 
1818  was  properly  obtained,  as  is  proved  by  the  de- 
cree dissolving  it.  And  indeed  that  decree  shows  that 
the  title  to  the  land  for  which  the  bond  was  given  was 
not  perfected  until  1836,  when  the  injunction  was  dis- 
solved. It  is  true  the  execution  issued  in  1837  was  re- 
turned Xo  effects ;  but  the  assets  in  the  hands  of  the 
executor  were  equitable  assets ;  and  there  were  other 
suits  pending  by  other  parties,  claiming  to  be  creditors, 
all  of  whom  were  equally  entitled  to  their  share  of 
these  assets.  This  suit  was  not  commenced  until  1842, 
when  Dr.  Tazewell  was  dead ;  and  this  record  abun- 
dantly proves  that  his  executor  resorted  to  no  improper 
means  to  delay  the  cause  ;  but  only  made  such  a  de- 
fense as  justice  to  his  testator's  estate  reiiuired  and  de- 
manded. 

Sfatmrd,  for  the  appellee,  referred  to  the  facts  ot  the 
case  to  show  that  the  plaintiff  below  was  not  subject 
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I80G.     to  the  imputation  of  laches  in  the  pn»?iecution  of  hi:< 
4^.    elaim. 


On  the  (jnestion  as  to  the  extent  of  the  l»laintitt'"^ 

^^('v'     recovery,  he  said  :    All  the  cases  cited  on  the  otlier 
well  s  -  ' 

-ex'or     siide  are  cases  in  which  the  party  comes  in  to  enforce  a 


V. 


Saun-    ^om\j  and  are  not  cases  of  judgment:  and  a  distine- 

^^y*      tion  has  heeii  taken  between  the  two  classes  of  case?. 

-cx  or 

<feal.     This  distinction  is  stated  by   Mr.  Leigh  in  Boktr  v. 

M<>rr(f<^  10  Leigh  284,  and  it  is  in  strict  accordance 
with  McClurc  v.  Diihkw,  1  East's  R.  436,  and  Teo- 
mints  V.  6r/Y///,  5  Munf.  494.  According  to  this  la?t 
case,  a  party  is  entitled  to  recover  interest  beyond 
the  penalty  in  the  shape  of  damages,  in  a  court  of 
law.  And  here,  when  we  are  forced  into  equity  to 
recover,  the  court  of  equity  is  in  the  place  of  the  jurv. 
We  know  that  prior  to  the  act  of  1804,  1  Kev.  Code,  p. 
208,  §  88,  the  court  could  only  give  interest  up  to  the 
decree ;  but  that  act  authorized  the  interest  to  be  con- 
tinued up  to  the  time  of  payment.  And  in  BeoU 
V.  Stiver,  2  Hand.  401,  which  was  a  suit  in  equity  to 
enforce  a  judgment  which  did  not  carry  interest,  the 
court  gave  it. 

But  if  this  is  to  be  treated  as  a  case  upon  a  bond, 
this  court  cannot  refuse  to  give  interest  beyond  the 
l>enalty  without  overruling  Baker  v.  Morris^  10  Leigh 
284.  In  that  ciuse  the  question  was  elaborately  argiietl 
by  the  counsel,  and  two  ot  the  judges  affirmed  the 
decree  of  Judge  Parker,  who  had  decided  the  cause  in 
the  court  below,  but  was  tlun  a  member  of  the  court. 
And  Judge  Stanard  was  for  reversing  the  decree  and 
dismissing  the  bill  on  the  ground  that  the  plaintiti' 
was  not  entitled  to  any  relief;  and  expressed  no 
opinion  on  the  question  as  to  the  interest  beyond  the 
penalty.  The  case  then  had  the  concurrence  of  three 
of  the  judges  of  the  court;  and  no  judge  dissented  on 
this  point. 

But  if  this  court  should  be  of  opinion  that  Baker  v. 
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Morris  is  not  an  authoritative  decision  of  this  ques-  185H. 

tion,  still  it  is  a  decision  to  be  respected;  and  that  xem. 
especially  as  it  is  in  accordance  with  other  decisions. 


SnuefJes  v.  HoofihtaVmg,  3  Caines'  R.  48;  Tennants  v.    ^,^jp" 
Gray^   5  Miiuf.    484.      Xor  is  the   case  of  Hughes  v.     ex'or 
Wynne^  6  Cond.  Eng.  Ch.  R.  477,  inconsistent  with    Saun- 
the  decision   in  Baker  v.   Morris^  though  there  is  a     ^^^ 
dktuiii  of  Sir  John  Leach  in  that  case,  which  may  be     &al. 
against  it.     In  Clarke  v.  Lord  Abingdon^  17  Ves.  R. 
106,  there  was  a  bond  and  mortgage,  and  Sir  William 
Grant  said,  the  creditor  had  two  securities.      If  he 
sued  on  the  bond  he  was  limited  to  the  penalty ;  but 
that  the  mortgage  did  not  secure  the  bond  but  the 
debt.     Upon  the  principle  of  that  case  we  are  entitled 
to  the  interest  under  the  trust  of  the  will  of  Littleton 
Tazewell,  which  directs  his  whole  j)roperty  to  be  sold 
if  necessary  for  the  payment  of  debts. 

But  further.  All  the  cases  hold  that  if  the  creditor 
is  hindered  in  the  recovery  of  his  debt,  he  is  entitled 
to  interest  beyond  the  penalty.  Mr.  Leigh  in  Baker  v. 
Moiris  specifies  the  case  of  an  injunction  as  one  which 
entitles  the  creditor  to  the  recovery.  And  here  he 
was  delayed  by  an  injunction  from  1818  to  1836.  And 
although  it  appears  there  was  some  difficulty  about 
the  title  to  the  land  for  which  the  bond  was  given,  it 
does  not  appear  that  the  difficulty  was  occasioned  by 
either  Carter  or  his  executors. 

Again.  In  1836  the  injunction  was  dissolved,  and 
in  1837  an  execution  was  issued  on  the  judgment, 
when  the  interest  was  less  than  the  penalty  of  the 
bond.  What  excuse  was  there  at  that  time  for  the 
failure  to  pay?  In  Bodily  v.  Bellamy,  2  Burr.  R.  1094, 
the  penalty  of  the  bond  having  been  more  than  the 
principal  and  interest  due,  w^hen  the  debtor  delayed 
the  recovery  improperly  he  was  compelled  to  pay  all 
the  ifiterest.  There  is  in  fact  no  distinction  betwx'en 
this  case  and  that  of  Beall  v.  Silver,  2  Rand.  401.  In 
Vol.  XIII — 46 
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1856.     that  case  interest  was  allowed  because  of  a  fraudulent 
Term,    conveyance.     Here  the  executor  improperly  refuses  to 


pay,  though  he  had  ample  assets  in  his  hands. 

wefrs        ^^^  J''^^^^'  '-^'^^  ^-  ^^'^''^^'^^''^-^  2  Call  102,  Judge  Pen- 
ex'or     dleton  says,  ''It  is  natural  justice  that  he  who  has  the 
Saun-     u^^  of  another's  money,  should  pay  interest  upon  it." 
dep'     This  is  the  sense  and  spirit  of  our  legislation,  as  well 
&  al.     as   of  our  judicial   decisiims.     To   effect   this  object, 
courts  of  law  allow  the  interest  to  be  given  in  the 
shape  of  damages;  and  it  will  be  an  anomaly  indeed, 
if  courts  of  equity  which,  to  effect  justice,  reheved 
the  debtor   from    the  penalty  which  he  incurred  by 
tailing  to  pay  according  to  his  contract,  should  hesi- 
tate to  compel  him  to  do  justice  even  after  courts  of 
law  have  set  them  the  example. 

MoNCURE,  J.  The  first  question  presenting  itself 
for  consideration  in  this  case  is.  Whether  Saunders' 
executor  is  entitled  to  any  relief  at  all  against  Little- 
ton Tazewell's  estate?  That  a  claim  for  which  the 
cause  of  action  accrued  in  1796,  against  a  debtor  who 
died  in  1815,  leaving  apparently  an  ample  estate  for 
the  payment  of  his  debts,  has  not  yet  been  prosecuted 
to  a  recovery,  would  seem  to  impute  great  laches  to 
those  whose  interest  or  duty  it  was  to  prosecute  the 
claim.  But  laches  in  the  assertion  or  prosecution  of 
a  claim  is  not  always  enough  to  defeat  it.  The  laches 
must  be  such  a.s  to  afford  a  reasonable  presumption  of 
the  satisfaction  or  abandonment  of  the  claim  ;  or  such 
as  to  prevent  a  proper  defense  by  reason  of  the  death 
of  parties,  loss  of  evidence,  or  otherwise.  In  this  case 
it  cannot  be  said  that  the  claim  has  been  satisiied  or 
abandoned.  The  debtor  died  within  twenty  year? 
after  the  cause  of  action  accrued,  and  before  any  pre- 
sumi>tion  of  payment  had  arisen  from  lapse  of  time. 
The  debt  was  due  by  specialty,  to  which  no  ^ct  of 
limitations  then  applied.     The  debtor  by  his  will  cre- 
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atcnl  a  trust  of  his  real  estate  for  the  payment  ot  liis  ' 
debts,  which  as  to  the  trust  subject,  would  keep  alive 
a  debt  against  which  no  presumption  of  payment  or 
act  of  limitations   had  then   run.     In   less  than   two 
years  after  his  death,   to  wit,  in  September  1817,  a 
judgment  at  law  was  recovered  against  his  executrix 
for  the  debt.     Very  soon  thereafter,  to  wit,  in  April 
1818,   the   judgment  was    enjoined.     The    executrix 
having    died   thereafter,  (but  at  what  time  does  not 
appear,)  the  judgment  was  in  1832  revived  against  the 
surviving  executor,  by  his  counsel,  though  it  seems  in 
pursuance  of  an  order  made  in  the  injunction  suit.    In 
August  1836   the  injunction  was  dissolved.      Robert 
Saunders,  one  of  the  original  obligees  in  the  bond  and 
sole  plaintift  in  the  revived  judgment,  having  died,  it 
appears  to  have  been  again  revived  in  the  name  of  his 
executor.     In  January  1837  an  execution  was  sued  out 
on  the  last  revived  judgment,  and  returned  '*  No  efl:ects 
found."     In   October   1842   this  suit  was  bnmght  in 
equity  for  a  discovery  and  account  of  assets  and  satis- 
faction out  of  the  same.     There  has  been  no  unneces- 
sarj'  delay  in  the  prosecution  of  the  suit.     The  oidy 
delay  since  the  death  of  the  debtor  which  can  justly 
be  imputed  to  the  creditor,  or  tend  to  raise  a  presump- 
tion against  the  claim,  is  that  of  five  or  six  years  be- 
tween the  return  of  the  execution  and  the  institution 
of  this  suit.     That  delay,  though  not  well  accounted 
for,  is  wholly  insufficient  to  repel  the  force  of  the  other 
circumstances;  which  conclusively  show  that  the  claim 
has  been  neither  satisfied  nor  abandoned,  but  that  it 
wajs  promptly  asserted  after  the  debtor's  death,  and 
ha8  at  different  times  since  then  thrice  recognized  and 
established  by  a  court  of  law,  and  once  by  a  court  of 
eijuity.     Xor  can  it  be  said  that  the  debtor  or  his  per- 
sonal representatives  have  been  prevented  from  mak- 
ing a  proper  defense  by  any  laches  of  the  creditor  or 
his  representative.    The  only  difficulty  which  exists  on 
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185(5.     that  subject  hay  resulted  from  the  neglect  of  duty  of 

Tern.    ^'^^  debtor's  representatives.     That  difficulty  is,  not  in 

ascertaining  what  is  due  on  account  of  the  debt,  or 

we?rs    ^'^li^ther  there  were  assets  enough  for  its  payment,  but 

ex'or     in  ascertaining  w^hat  part  of  these  assets  came  to  the 

Saun-     hands  of  the    representatives   respectively,  and    what 

^^r^'     disposition  has  been  made  of  them.     It  was  their  duty 
ex  or  *■ 

&al.  to  have  returned  a  full  inventory  of  the  estate,  to  have 
settled  just  and  regular  accounts,  and  thus  to  have 
furnished  record  evidence  of  the  amount  of  assets,  and 
the  disposition  made  of  them.  They  w^ere  early  wanietl 
of  the  existence  of  this  claim,  and  it  w^as  their  duty  to 
have  provided  for  its  payment.  These  plain  dutie?' 
they  neglected,  and  the  consequence  of  their  neglect 
must  not  fall  on  the  creditor ;  who,  I  therefore  think, 
is  entitled  to  relief  against  his  debtor's  estiite. 

The  next  question  is.  What  is  the  measure  of  that 
relief?  Does  it  extend  to  the  wdiole  principal  and  in- 
terest claimed,  or  is  it  limited  by  the  amount  of  the 
l)enalty  of  the  bond  ? 

In  Lord  Lonsdale  v.  Church,  2  T.  R.  388,  Buller,  J. 
after  reviewing  the  authorities,  expressed  a  decided 
opinion  that  in  an  action  on  a  bond,  damages  may  be 
recovered  for  the  excess  of  principal  and  interest  over 
the  penalty  of  the  bond ;  though  the  case  went  off 
without  an  adjudication  of  the  question.  Afterwards, 
liowever,  in  Knight  v.  Maclean^  3  Bro.  C.  C.  49(5,  which 
came  on  to  be  argued  before  the  same  Judge  sitting 
for  the  lord  chancellor,  he  sustained  an  exception  to  a 
master's  report  not  allowing  interest  beyond  the  pen- 
alty of  a  bond.  "  There  nuiy  be  cases  (he  said)  that 
say  the  interest  shall  only  be  to  the  amount  of  the 
penalty;  but  they  are  very  old  cJises,  and  were  deter- 
mined in  conformity  to  the  rule  of  law.  But  it  is  now 
held  otherwise  even  there."  *'  Then,  if  it  be  so  at  law, 
where  is  the  eipiity  to  prevent  it  being  so  here  ?  Will 
a  court  of  cipiity  narrow  the  remedy  of  creditors  whom 
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in  general  it  favors  more  than  a  court  at  law  does  V     1856. 
This  decision  of  Judge  Buller,  notwithstanding  the    xe^m. 

strong   reasons  with  which  it  w^as  enforced,  w^as  re 

versed  on  reargument  before  the  lord  chancellor,  Thur-  ^li^^ 
low;  who,  about  the  same  time,  decided  Tew  v.  Win-  ex'or 
ferton,  Id.  489,  in  the  same  way.  And  in  Wild  v.  Clarke-  saun- 
son,  6  T.  R.  303,  Lord  Lonsdale  v.  Church,  supra,  w\^  ^ers' 
denied  by  the  Court  of  king's  bench.  Without  re-  &al. 
viewing  all  the  cases,  (which  are  numerous,)  it  must 
be  admitted  to  be  now  settled  in  England,  as  a  general 
rule,  that  no  more  than  the  penalty  of  a  bond  can  be 
recovered,  either  at  law  or  in  equity.  See  1  Saund. 
Rep.  58,  (b,)  and  the  cases  cited  in  the  notes,  and  also 
in  the  note  to  Hellen  v.  Ardley,  14  Eng.  C.  L.  R.  186. 
But  many  exceptions  have  been  established  to  the  rule. 
As  in  Me  dure  v.  Durldn,  1  East's  R.  436,  in  which  it 
was  held  that  in  an  action  on  a  Judgment  it  was  com- 
petent to  the  jury  to  allow  interest  to  the  amount  of 
what  was  due,  although  it  exceeded  the  penalty  of  the 
bond  on  which  the  action  was  brought.  So  if  the  party 
be  by  injunctijon  prevented  from  recovering  his  debt  at 
law  while  the  demand  was  under  the  penalty.  Show. 
P.  C.  15,  6  Ves.  R.  79.  So  interest  will  be  given  be- 
yond the  penalty  of  a  bond  upon  a  mortgage  for  the 
same  debt,  though  by  a  surety.  Clarke  v.  Ld.  Ahwg- 
Jon,  17  Ves.  R.  106 ;  or  upon  a  promissory  note  bear- 
ing interest  and  given  for  the  same  debt.  So  if  an 
obligor  goes  into  a  court  of  equity  for  relief  as  plain- 
tiff", although  he  submits  to  nothing,  yet  by  the  mere 
circumstance  of  filing  the  bill,  he  would  be  taken  to 
submit  to  everything  conscience  and  justice  require. 
Pidtaney  v.  Warren,  6  Ves.  R.  73,  92.  See  the  note  to 
Hellen  v.  Ardhy,  siipra. 

This  case  might  perhaps,  if  it  were  necessary,  be 
brought  within  one  or  more  of  the  foregoing  excep- 
tions. It  might  be  contended  that  it  comes  within 
the  exception  established  by  Mc  Clare  v.  Dun  kin,  of  a 
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lN.^»>.     suit  iipou  a  jmlCTaeiit:  or  tliat  established  by  Show. 

Term.     ^"  ^'-  ^'^*  ^^^*^  ^  Ves.  R.  79,  of  a   partv  jirevcnted  l>v 

injunction  from  recovering  his  debt  at  law  while  the 

welr^    demand  was  under,  the  penalty.     It  was  argued  that 

ex'or     the  injunction  was  properly  awarded;  and  though  dis- 

Saun-    solved,  yet  it  was  without  damages,  and  with  costs  to 

^^r      the  plaintiff  in  the  injunction;  and  therefore  that  the 
ex  or  \  •'  ' 

Aal.  creditor,  and  not  the  debtor,  is  responsible  for  the  eon- 
se<juences  of  the  injunction.  A  copy  of  the  decree  of 
dissolution  is  the  only  part  of  the  record  in  the  injunc- 
tion case  that  is  before  us;  from  which  it  appears  that 
there  were  two  causes  of  litigation  in  the  case,  one  of 
which  was  decided  in  favor  of  the  plaintiffs,  and  the 
other  in  favor  of  the  defendants ;  but  it  does  not  ap- 
pear which  was  the  principal  cause. 

But  I  do  not  think    it   necessary  to  maintain  that 
this  case  comes  within  any  exception  to  the  general 
rule,  as   now  settled   in  England.     I  think   no  such 
general  rule  exists  here ;  and  that  the  decided  prepon- 
derance of  the  American  cases,  so  far  as  I  have  seen, 
is  against  its  existence,  and  in  tavor  of  the  doctrine  as 
laid  down  by  Buller.     Many  of  those  cases  are  cited 
in  Perkins'  note  to  Tew  v.  Wntertott,  3  Bro.  C.  C.  489. 
In  one  of  them.  Mower  v.  Kip^  6  Paige's  R.  88,  the 
chancellor,  after   laying   down   the  .limitation   under 
which  a  surety  may   be  liable   beyond    the    penalty, 
says,  *'Such  a  limitation  of  liability,  however,  is  not 
applicable  to  the  principal  debtor  in  a  money  bond. 
As  to  him,  the  amount  secured  by  the  condition  of  the 
bond  is  the  real  debt  which  he  is,  both  legally  and 
e(|uitably,  bound  to  pay ;    and  if  he  neglects  to  pay 
^^^"  money  when  it  becomes  due,  there  is  no  rule   of 
ice  or  of  common  sense  which  should  excuse  him 
1  the  payment  of  the  whole  amount  of  the  prin- 
1  and  interest,  whether  it  be  more  or  less  than  the 
lal  penalty  of  the  bond."     "The  general  current 
he  American  cases  (he  says)  is  in  favor  of  allowing 


Digitized  by 


Google 


COURT    OF   APPEALS    OF    VIRGINIA. 


367 


interest  by  way  of  damages  beyond  the  penalty ;  and 
in  many  cases  this  principle  has  been  extended  to  the 
cage  of  a  surety."  In  this  state,  Tewiants  v.  Gray^  • 
5  Munf.  494,  is  admitted  to  be  an  express  authority  in 
tavor  of  the  right  at  law  to  recover  interest  beyond 
the  penalty  in  the  shape  of  damages.  That  was  a 
unanimous  decision  of  the  court,  and  it  is  believ^ed  ha? 
ever  since  been  regarded  as  having  settled  the  law  of 
this  state ;  which  is  an  answer  to  the  objection  that  it 
stands  as  a  solitary  case.  If  solitary,  it  is  because  it 
has  never  been  questioned.  But  it  has  been  inciden- 
tally recognized  by  this  court  in  several  cases;  and 
never  has,  I  believe,  been  questioned  in  any  case.  In 
Roane's  adm^r  v.  Dnimynond^s  adm'r,  6  Rand.  182,  the 
principle  was  applied  to  a  judgment  for  a  penal  sum. 
Li  Baker  v.  Morris'  adm'r^  10  Leigh  284,  (in  which 
there  was  very  great  delay  in  the  assertion  of  the 
claim,)  full  interest  was  given  by  a  court  of  equity, 
though,  with  the  principal,  it  exceeded  the  penalty  of 
the  bond.  It  was  said,  in  the  argument  of  this  case, 
that  that  Wiis  a  decision  of  two  judges  in  a  court  of 
three,  and  therefore  not  a  binding  authority.  The 
third  judge,  as  was  properly  answered  in  the  argu- 
ment, expressed  no  opinion  on  this  question,  but  dis- 
sented on  another  ground.  And  Judge  Parker,  Avho 
was  then  on  this  bench,  had  decided  the  ease  in  the 
court  below.  It  therefore  comes  up  as  nearly  as  pos- 
sible to  a  binding  authority.  But  admitting  the  doc- 
trine at  law  to  be  settled  by  TeimanVs  ex'or  v.  Gray^ 
as  I  think  it  certainly  is,  the  same  doctrine  in  equity 
results  as  a  necessary  consequence.  The  doctrine  at 
law  and  in  equity  has,  I  think,  run  on  all  fours  in 
England.  Or  perhaps  it  would  be  more  proper  to  say 
that  the  doctrine  in  equity  Avas  built  upon  the  doctrine 
at  law.  The  difficulty  arose  at  law,  where  the  penalty 
was  considered  the  debt.  There  would  otherwise  have 
been  no  difficulty  in  equity,  which  generally  regards 
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1850.  substance  and  not  form.  But  in  this  instance  it  at 
Term     1^".^'^  determined  to  follow  the  law,  and  consider  the 

penalty  as  the  ultimatum  of  the  debt.     Knight  w  Mne- 

'^^[j?*  lean,  supra;  Mackworfh  v.  Thomas,  5  Ves.  R.  -329: 
ex'or  Clarke  v.  Seion,  6  Id.  411.  It  is  like  the  case  of  a 
Saun-    judgment;  on  which,  in  England,  interest  is  not  geiie- 

^^r*'     rally  recoverable,  either  in  an  action  at  law  or  suit  in 

ex  or 

<feal.  equity ;  but  may  be  recovered  in  the  former  under  cer- 
tain circumstances  in  the  shape  of  damages,  and  will 
be  given  in  the  latter  under  the  same  circumstances. 
Equity  in  this  respect  follows  the  law.  Gaunt  v.  Taff- 
lor,  9  Cond.  Eng.  Ch.  K.  47. 

In  this  state,  interest  is  generally  recoverable  on  a 
judgment,  both  at  law  and  in  e<juity.  Beall  v.  Hlh-er, 
2  Rand.  401 ;  Roane's  adm'r  v.  Drunnnond's  ad  inn. 
H  Id.  182;  Clarke's  adm'r  v.  Daf/,  2  Leigh  172;  Mer- 
cer's adai'r  v.  Beak,  4  Id.  189;  Laidley  v.  Meh'pehl 
7  Id.  84(i.  But  if  the  judgment  does  not  carry  inte- 
rest on  its  face,  it  can  only  be  recovered  by  action  or 
suit  upon  the  judgment.  It  is  not  a  part  of  the  judg- 
ment, and  of  course  cannot  be  recovered  by  execution 
.  thereon,  nor  does  the  lien  of  the  judgment  extend  to 
it.  Mereefs  adin^r  v.  Beale,  sapra  ;  Michaux's  adm'r  v. 
Brown,  10  Gratt.  612;  Mower  v.  Kip,  6  Paige's  R.  88. 
I  think,  therefore,  the  true  doctrine  with  us  is,  that 
full  interest  on  a  bond,  or  judgment  for  a  penalty,  is 
generally  recoverable  at  law  or  in  equity,  though  the 
principal  and  interest  exceed  the  penalty.  The  only 
difference  between  the  two  forums  being,  that  accord- 
ing to  the  strict  rules  of  law  the  penalty  must  still  be 
regarded  in  form  as  the  debt,  and  the  excess  of  inte- 
rest can  only  be  recovered  indirectly  in  the  shape  of 
damages ;  while  equity  takes  no  notice  of  the  penalty, 
but  gives  a  direct  decree  for  the  principal  and  running 
interest,  as  in  other  cases.  Full  interest  should  alwavrs 
be  given,  though  there  be  a  penalty,  and  the  principal 
and  interest  exceed  it,  wherever  full  interest  would  be 
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given  if  there  were  no  penalty.     In  other  words,  the     1856. 
peaalty  should  have  no  effect  on  the  question  of  in-    xe^m. 

terest,  except  in  regard  to  the  form  of  recovering  the  :- 

excess  in  an  action  at  law  upon  the  bond.  What  I  ^^y^ 
have  said  on  this  subject  has  reference  only  to  the  case  ex'or 
of  a  principal  debtor.  I  express  no  opinion  in  regard  gaun- 
to  the  liability  of  a  surety  beyond  the  penalty,  it  being  ^®P' 
unnecessary  to  do  so.  I  think  this  doctrine  is  more  &al. 
reasonable  than  the  English,  and  more  consistent  with 
our  course  of  business,  the  uniform  tendency  of  our 
adjudications,  and  the  spirit  of  our  legislation.  The 
penalty  of  the  bond,  in  its  origin,  was  intended  for 
the  benefit  of  the  obligee,  and  became  the  debt  due  to 
him  when  the  condition  was  broken.  It  never  was 
intended  for  the  benefit  of  the  obligor  and  to  limit  his 
liabiHty  in  case  of  his  long  continued  default.  Courts 
of  equitjs  at  an  early  period,  interposed  for  his  relief, 
by  compelling  the  obligee  to  receive  the  principal  and 
interest  in  discharge  of  the  penalty.  And  courts  of 
law  have  long  since  been  authorized  by  statute  to  give 
the  same  equitable  relief.  The  penal  part  of  the  obli- 
gation has  thus  lost  its  function,  and  become  an  un- 
meaning form.  Why  should  an  effect  be  now  given  to 
it,  which  was  never  intended  by  the  contracting  par- 
ties; and  which  converts  what  was  designed  as  a  pen- 
alty on  the  obligor  for  his  default  into  a  penalty  on  the 
obligee  for  his  indulgence?  In  England  even j  ascer- 
tained debts  bear  interest  only  in  particular  cases. 
Here  they  bear  interest  generally.  According  to  our 
notion,  it  is  "natural  justice  that  he  who  has  the  use 
of  another's  money  should  pay  interest."  Pendleton, 
P.  in  Jones'  ex'or  v.  Williams,  2  Call  106.  In  England, 
as  we  have  seen,  interest  will  not  generally  be  given 
on  judgments;  while  in  this  state  it  will.  A  debtor 
who  is  restrained  by  attachment  from  paying  the  debt 
will  generally  be  compelled,  in  this  state,  to  pay  inte- 
rest on  the  money  while  in  his  hands,  "because  the 
Vol.  XIII — 17 
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1856.     owner  of  the  debt  has  a  right  to  the  iutere.st;  because 
Te?m     ^^oney  is  worth  its  interest,  and  if  the  holder  does  not 


think  so,  he  has  always  the  privilege  of  bringing  tlie 
welTs     '^^^^"^y  ^^^^^  court."     2  Rob.  Pr.  206,  and  cases  cited 
ex'or     Other  cases  might  be  cited  to  show  the  general  incli- 
Saun-    Motion  of  our  courts  in  favor  of  the  allowance  of  inte- 
dere'     rest.     As  to  the  spirit  of  our  legislation  on  the  subject, 
&al.     At  an  early  period  running  interest  was  made  recover- 
able, first,  in  actions  at  law  upon   contracts,  1  Rev. 
Code  1819,  p.  508,  §80;  and  then  in  suits  in  equity. 
Id.  208,  §  58.     It  was  a  general  rule  formerly  that  in- 
terest was  not  recoverable  on  rent  in  arrear:  but  it  has 
since  been  directed  to  be  allowed  by  statute.    Acts 
1826-7,  p.  26,  ch.  27,  §  3.     By  the  Code,  p.  673,  §  14, 
the  jury  is  authorized  to  allow  interest  even  in  au  ac- 
tion founded  in  tort.     And  it  is  provided,  that  ''if  a 
verdict  be  rendered  hereafter  which  does  not  allow  in- 
terest, the  sum  thereby  found  shall  bear  interest  from 
its  date,"  and  judgment  sliall  be  entered  accordingly 
I  am  therefore  of  opinion  that  the  relief  to  which  the 
creditor  is  entitled  in  this  case  is  not  limited  by  the 
penalty  of  the  bond,  but  extends  to  the  whole  princi- 
pal and  interest  of  the  judgment,  subject  only  to  the 
proper  credits. 

The  remaining  question  is.  Against  whom  ought 
the  decree  to  be  rendered  ?  The  debtor  charged  his 
whole  estate  for  the  payment  of  his  debts;  and  it  was 
ample  for  that  purpose.  The  great  controversy  in  the 
case  has  been  as  to  what  has  become  of  the  estate, 
and  what  portions  thereof  are  properly  chargeable  to 
the  personal  representatives  respectively.  On  the  cue 
liand,  it  was  contended  that  W.  Tazewell  was  the  sole 
acting  executor,  and  is  chargeable  with  all  the  estate 
not  affirmatively  appearing  to  have  come  to  the  hands 
of  Mrs.  Tazewell  the  executrix.  On  the  other,  it  was 
contended  that  she,  during  her  life,  was  the  sole  acting 
representative;    that  W.    Tazewell   qualified   only  to 


Digitized  by 


Google 


COURT   OF   APPEALS    OF   VIRGINIA.  371 

unite  in  the  sale  and  conveyance  of  the  real  estate,  1856. 

which  he    was  advised    required  the  co-operation  of  xe^m. 
both   executors;  that  he  only  acted  during  her  life  as 


her  agent,  and  ihat^  not  in  her  character  of  executrix  ^gj^g 
only,  but  chiefly  in  her  character  of  devisee  and  lega-  ex'or 
tee  entitled  with  her  daughter  to  the  possession  and  saun- 
use  of  the  whole  estate,  and  that  he  is  chargeable  only  ^®P* 
with  such  portion  of  the  estate  as  appeared  to  have  &al. 
come  to  his  hands  as  executor.  The  difficulty  of  de- 
termining this  controversy  is  apparent  from  the  tact 
that  three  several  reports  were  made  by  the  commis- 
sioner under  three  several  decrees  of  the  court ;  the 
commissioner  on  each  occasion  being  satisfied,  and 
making  his  report  on  the  basis,  that  W.  Tazewell  was 
the  sole  acting  executor,  while  the  court,  not  being 
satisfied  on  the  subject,  twice  recommitted  the  report 
with  the  exceptions  to  the  commissioner  to  be  re- 
examined and  restated  by  him.  And  at  last  the  court, 
not  being  able  to  settle  the  whole  controversy  to  its 
satisfaction,  but  being  of  opinion  that  assets  properly 
applicable  to  the  claims  of  the  plaintiffs  in  this  case 
and  that  of  Whittle's  administrator,  which  came  on 
tor  hearing  with  it,  and  sufficient  to  discharge  both  of 
the  said  claims,  did  come  to  the  hands  of  W.  Tazewell 
as  executor,  decreed  that  the  appellant,  executor  of 
W.  Tazewell  out  of  the  assets  of  his  testator  in  his 
hands  to  be  administered,  should  pay  both  of  the  said 
claims  and  the  costs  of  the  claimants  respectively. 
The  court  did  not  pass  upon  the  report  and  exceptions 
further  than  was  necessary  to  make  the  said  decree. 
If  it  were  necessary  for  this  court  to  decide  all  the 
questions  raised  by  those  exceptions,  it  would  be  diffi- 
cult if  not  impossible  to  do  so.  But  I  think  it  is  not. 
If  there  were  any  doubt  as  to  the  sufficiency  of  the 
assets  which  came  to  the  hands  of  W.  Tazewell  to 
satisfy  both  of  the  aforesaid  claims,  there  can  he  none 
as  to  their  sufl^ciency  to  satisfy  the  claim  of  Saunders' 
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1856.     executor,  which  alone  will  remain  to  be  paid  if  the 
Tmn.    ^'^  ^^  Whittle's  administrator  be  (according  to  my 

opinion  in  that  case)  dismissed.     Without  saying  any 

wefps  ^^^^S  ^^  *^^  personalty,  the  proceeds  of  the  real  estate 
ex*or  alone,  sold  by  W.  Tazewell  as  executor,  on  or  before 
Saun-  the  Ist  of  January  1832,  are  much  more  than  sufficient 
*^®P'  to  satisfy  that  claim ;  and  that  too,  after  deducting 
&  al.  one  hundred  and  eighty-nine  dollars  and  twenty  cents 
with  interest  on  one  hundred  and  fifty-five  dollars  and 
twelve  cents  from  December  31, 1831,  appearing  to 
be  due  to  said  executor  on  his  own  account  settled 
before  commissioner  Green  in  the  case  of  Whittle's 
administrator.  Tbat  certainly  is  the  most  favorable 
view  which  can  be  taken  of  the  case  for  the  said  ex- 
ecutor. He  cannot  therefore  be  prejudiced  by  the 
decree,  and  cannot  complain  of  it.  He  cannot  com- 
plain that  the  court  did  not  decide  questions  of  diffi- 
culty raised  by  his  own  default,  when  it  certmnly 
appears  that  there  is  in  his  hands  a  fund  properly  ap- 
plicable to  the  payment  of  the  decree,  and  sufficient 
for  the  purpose.  Full  power  was  given  him  by  the 
will  to  sell  the  whole  or  any  part  of  the  testator's 
estate,  real  or  personal,  for  the  payment  ot  his  debt^ 
The  real  estate  was  sold  by  him  for  that  purpose  in 
1831  or  1832,  and  he  or  his  representative  yet  holds 
the  proceeds,  or  is  liable  for  them.  It  may  be  said 
that  other  creditors  are  entitled  to  participate  with  the 
claimant  in  this  case  in  the  application  of  these  pro- 
ceeds which  are  equitable  assets.  No  other  creditors 
have  claimed  since  the  testator's  death  in  1815,  more 
than  forty  years  ago ;  and  it  is  now  too  late  for  them 
to  come  in,  if  there  be  any.  It  may  be  said  that  the 
personal  estate  is  first  applicable,  and  should  be  ac- 
counted for  and  applied,  before  the  proceeds  of  the 
real  estate  are  applied  to  the  payment  of  debts.  The 
decree  is  not  in  reni  against  the  proceeds  of  the  real 
estate  but  against   the   executor  personally,  who  is, 
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beyond  all  question,  liable  to  a  personal  decree  in  re-     1856. 
spect  to  the  real  if  not  the  personal  estate;    and  it    xwm. 

matters  not  which,  in  this  case.     It  cannot  devolve  on  

the  creditor  to  continue  an  already  long  protracted  ^^|^' 
and  expensive  litigation,  merely  for  the  purpose  of  ex*or 
ascertaining  the  order  in  which  a  fund  is  liable  to  the  Saun- 
payment  of  his  claim,  to  which  the  whole  fund  is  cer-  ^®p' 
tainly  liable.  It  is  enough  that  his  decree  will  leave  &  al. 
that  question  open  and  untouched;  to  be  raised  and 
litigated  by  any  person  who  may  have  a  right,  or 
choose  to  do  so.  I  think,  therefore,  the  Circuit  court 
did  not  err  in  renderiiig  a  decree  in  favor  of  Saunders^ 
ex'or  against  W.  TazewelVs  ex'or.  But  there  is  a  small 
error  in  the  amount  of  the  decree.  The  claim  was 
subject  to  a  credit  of  fifty-three  dollars  and  forty- 
eight  cents,  the  costs  recovered  by  L.  Tazewell's  re- 
presentatives in  the  injunction  suit.  Commissioner 
Poitiaux,  in  his  statement  of  the  claim,  added  instead 
of  subtracting  the  amount  of  this  credit.  Afterwards, 
Commissioner  Davis,  in  making  a  special  statement  of 
the  claim  on  which  the  decree  was  founded,  deducted 
the  same  amount  from  the  balance  reported  due  by 
Commissioner  Poitiaux;  thus  leaving  the  matter  where 
it  stood  at  first,  without  any  credit  for  these  costs. 
The  error  must  now  be  corrected,  by  deducting  fifty- 
three  dollars  and  forty-eight  cents  from  the  amount  of 
the  decree;  which  can  be  amended  in  this  respect, 
under  the  provisions  of  chap.  181  of  the  Code,  p.  680. 
Besides  a  decree  against  W.  Tazewell's  executor, 
Saunders'  executor  was  entitled  to  a  decree  against 
C.  Tazewell's  administrator,  payable  out  of  her  assets 
in  his  hands.  He  probably  did  not  take  such  a^decree, 
because  he  \vas  satisfied  there  w^ere  no  such  assets, 
which  appears  to  be  the  fact,  from  the  answer  of  the 
said  administrator.  At  all  events,  Saunders' executor 
does  not  complain  of  the  decree  of  the  Circuit  court 
in  this  respect;  and  as  it  is  interlocutory,  he  may  still 
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1856.     apply  to  that  court  for  a  further  decree  a^inst  the 
Te?m.    ®^^^^  adminifttrator.     It  is  therefore  unnecessary  for  thi^ 


court  to  render  such  a  decree. 

wefrs        Before  conchiding  my  opinion,  it  may  be  proper  to 

ex'or     notice  an  objection  taken  in   the  argument,  that  no 

Saun-    account   had   been   given  of  the  sale  of  the  tract  ot 

<^®P'     land  called  ''Secretaries,  decreed  to  be  sold  for  the 

ex  or  ...  ,  . 

&al.     satisfaction  of  the  claim  of  Saunders'  executor,  by  the 

decree  which  dissolved  the  injunction.  That  objection 
wjis  raised  for  the  first  time  in  this  court;  which  would 
probably  be  a  sufficient  answer  to  it.  But  a  better 
answer  is,  that  the  decree  unconditionallv  dissolved 
the  injunction,  and  left  the  creditor  free  to  enforce  his 
judgment  at  law.  The  decree  for  the  sale  of  "Secre- 
taries" was  collateral;  and  if  any  thing  ever  arose 
from  it  which  could  benefit  the  representatives  of  L. 
Tazewell,  it  was  tor  them  to  show  it. 

I  am  therefore  of  opinion  that  the  decree  ought  to 
be  amended  as  aforesaid ;  and  as  amended,  ought  (so 
far  as  it  applies  to  this  case)  to  be  affirmed  with  costs. 

The  other  judges  concurred  in  the  opinion  of 
moncure,  j. 

Decree  amended  and  affirmed. 
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Richmond  and  York  River  R.  R.  Co.  r.  Wicker.         i856. 

April 


May  24. 

1.  An  appeal  may  be  taken  from  an  order  made  in  vacation,  over- 

ruling a  motion  to  dissolve  an  injunction,  when  the  principles 
of  the  cause  are  thereby  adjudicated. 

2.  The  act,  Code,  ch.  56,  ?  4,  p.  292,  does  not  apply  to  a  case  in 

which  a  rail  road  company  is  not  entering  upon  the  land  of 
the  owner  of  a  dwelling-house.* 

The  Richmond  and  York  river  rail  road  corapany 
were  authorized  by  the  council  of  the  city  of  Rich- 
mond to  bring  their  road  into  the  city  by  a  route  and 
in  a  mode  agreed  itpon  by  the  council  and  the  com- 
pany. This  route  passed  through  a  lot  purchased  by 
the  company  of  Freeman,  which  adjoined  a  lot  owned 
by  Lucy  Ann  Wicker  and  her  children,  upon  which 
there  was  a  dwelling-house  which  was  rented  out  by 
them.  The  company  having  commenced  to  excavate 
the  track  for  their  road  on  the  lot  purchased  of  Free- 
man, at  the  distance  of  about  fifteen  feet  from  the 
dwelling-house  on  Wicker's  lot,  Mrs.  Wicker,  for  her- 
self and  her  children,  applied  to  the  judge  of  the  Cir- 
cuit court  of  Richmond  for  an  injunction  to  restrain 
the  company  from  invading  the  said  dwelling-house  or 
any  space  within  sixty  feet  thereof  She  charged  in 
her  bill  that  the  company  had  blocked  up  the  access 
to  her   property,  destroyed  its    value   as  a  dwelling- 

*Code,  ch.  5(>,  ^  4,  p.  292,  after  authorizing  a  rail  road  company 
to  enter  upon  lands  for  the  purpose  of  laying  out  its  road,  says, 
"  Nor  shall  any  company,  under  any  provision  in  this  chapter,  in- 
vade the  dwelling-house  of  any  free  person,  or  any  space  within 
sixty  feet  thereof,  without  the  consent  of  the  owner." 


Digitized  by 


Term. 


Google 


376  COURT   OF    APPEALS   OF   VIRGINIA. 

1856.     house  without  giving  her  any  notice  of  their  purjiose, 

Te?m     ^^^  without  tendering  her  any  comi>ensation ;  thus 

doing  to  her  great  damage,  and  to  her  children  irrepa- 

Rich-     liable  mischief.     The  injunction  was  granted, 
mond  •^  ^ 

and  York      The  company  demurred  to  the  bill ;  and  also  an- 
R.  R^Go.  ^^^'^^^^1?  insisting  that  having  obtained  permission  to 
V.       bring  their  road  into  the  city,  they  had  a  right  to  lo- 
cate it  on  their   own  ground,  though  it  should  pass 
within  sixty  feet  of  the  plaintift's  dwelling-house. 

The  court  overruled  the  demurrer.  And  thereupon 
the  defendants  having  given  the  plaintift'  notice,  moved 
the  court  to  dissolve  the  injunction  ;  which  motion  the 
court  also  overruled.  The  defendants  then  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

Lyons^  for  the  appellant. 
0*ump^  for  the  appellee. 

Samuels,  J.  In  this  case  the  question  is  presented, 
Whether  the  general  assembly  intended  by  the  statute, 
Code,  ch.  56,  §  4,  p.  292,  to  forbid  the  construction  of 
works  of  internal  improvement  within  the  space  of 
sixty  feet  nbout  any  dwelling-house  whatever,  by 
whomsoever  that  space  may  be  owned,  or  only  to  pro- 
tect the  owners  in  the  enjoyment  of  their  dwelHng- 
houses,  and  of  a  space  of  sixty  feet  of  their  own  land 
lying  about  such  dwelling-houses?  In  my  opinion, 
the  terms  of  the  statute,  standing  alone,  import  that  a 
dwelling-house  and  a  space  of  sixty  feet  about  it  are 
exempt  irom  invasion  by  internal  improvement  com- 
panies, as  being  reserved  to  the  owner  thereof.  With- 
out such  invasion  the  owner  enjoys  his  dwelling-house 
and  circumjacent  land  to  the  extent  of  his  boundary, 
however  large.  If,  however,  public  necessity  requires 
that  a  portion  of  his  property  be  taken  trom  him,  it 
may  be  done,  but  not  so  as   to  invade  his  dwelling- 
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house   or  a   space   of   sixty  feet  about  it.     The  law  1856. 

mereU'  reserves  to  the  owner  a  limited  extent  of  his  xem 
own  property,  but  does  not  confer  on  him  any  control 


whatever  over  the  land  of  the  coterminous  owner.  ^^^^ 
The  law  gives  to  every  owner  of  land  a  right  to  use  it  and  York 
as  he  may  please,  if  he  take  care  to  do  nothing  to  im-  r.  r.  Oo. 
pair  the  right  of  individuals  or  of  the  public.  In  our  ^^• 
case,  before  the  location  of  this  road  the  appellee  had 
no  control  over  the  lot  belonging  to  Freeman,  on 
which  the  rail  road  is  located.  Her  only  right  in 
regard  to  it  was  to  have  it  kept  clear  of  nuisance. 
Yet  it  is  not  alleged  in  the  bill,  as  any  part  of  the 
appellee's  equity,  that  the  rail  road  is  or  will  be  a 
nuisance.  The  damage  and  irreparable  mischief  al- 
leged are  only  such  as  will  result  from  the  construc- 
tion of  the  road  within  the  sixty  feet ;  but  no  specifi- 
cation is  made  of  the  reasons  to  apprehend  that  da- 
mage or  mischief  may  ensue.  This  is  asserting  a 
power  of  control  over  the  property  of  another,  not 
known  in  law,  unless  it  be  conferred  by  this  statute. 
It  was  perfectly  competent  for  the  general  assembly 
to  exempt  from  the  operation  of  the  internal  improve-' 
ment  laws  any  portion  of  an  individual's  property,  and 
to  secure  him  in  the  enjoyment  thereof.  If,  however, 
the  general  assembly  should  go  beyond  this,  and  at- 
tempt to  confer  on  such  individual  the  right  to  control 
his  coterminous  neighbor  in  the  use  of  his  property,  in 
any  mode  theretofore  lawful,  it  may  be  doubted  whe- 
ther the  attempt  would  not  be  against  the  constitu- 
tion. The  attempt,  however,  has  not  been  made  in 
this  case,  and  it  would  be  out  of  place  to  consider 
what  would  be  the  law  if  such  had  been  the  purpose 
of  the  statute. 

In  construing  a  statute,  which  is  itself  a  revisal  of 
former  statutes,  if  there  be  any  doubt  about  its  mean- 
ing, we  should  look  to  the  former  laws,  of  which  it  is 
Vol.  XIII — 48 
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1856.     a  reviBal.     They  are  allowed  weight  in  settling  the 
Te^m.    construction  in  such  case.     The  statute,  2  Rev.  Code. 

p.  213,  §  7,  in  regard  to  turnpike  roads,  enacted  before 

mond  ^^^^  roads  were  used  in  Virginia,  protected  only  the 
and  York  dwelling-house,  yard,  garden  and  curtilage,  from  inva- 
R.  R.  Co.  s^on  by^  turnpike  companies.  It  said  nothing:  what- 
w\  ever  about  the  use  which  might  be  made  of  cotermi- 
nous land.  The  general  rail  road  law,  enacted  March 
11,  1837,  Sess.  Acts,  p.  104,  §  5,  provides, '' that  no 
dwelling-house  or  space  within  sixty  feet  of  one,  be- 
longing to  any  person,  be  invaded  without  his  con- 
sent :"  and  the  present  statute  in  its  terms  is  substan- 
tially the  same  as  that  of  1837.  Looking  to  the 
distinct,  well  defined  rights  of  property  as  between 
coterminous  landholders,  that  one  has  no  right  to  con- 
trol the  use  which  the  other  may  make  of  his  property, 
so  long  as  he  keeps  within  the  law  against  nuisances, 
we  must  hold,  upon  the  facts  of  this  case,  that  the 
appellee  has  no  right  to  control  the  use  made  of  the 
coterminous  lot  by  the  owners  thereof;  and  the  in- 
junction should  therefore  have  been  dissolved.  It  is 
thus  unnecessary  to  decide  whether  the  charter  of  the 
appellant  and  the  arrangement  made  with  the  council 
of  the  city  of  Richmond  withdraws  the  case  frora  the 
general  rail  road  law,  and  gives  the  appellant  rights 
not  conferred  by  that  law,  seeing  that,  in  the  opinion 
of  the  court,  the  general  law  gives  the  right  asserted 
by  the  appellant,  and  that  it  is  not  compelled  to  rely 
on  its  charter  for  any  right  not  conferred  on  all  rail 
road  companies,  ^or  is  it  necessary  to  decide  what 
power  the  general  assembly  would  have  to  confer  on 
the  appellee  a  new  right  to  control  the  use  to  be  made 
of  the  lot  occupied  by  the  appellant,  seeing  that  the 
law  does  not  confer,  nor  attempt  to  confer,  such  new 
right.  Nor  is  it  necessary  to  decide  whether  under 
the  laws  a  distinction  is  to  be  made  between  a  dwellins:- 
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house  occupied  bv  the  owner  as  sucli,  and  a  dwelling-     1866. 
house  let  to  a  tenant;  seein.s^  that  in  regard  to  either    xe^m. 
no  protection  is  aiForded  beyond  the  limits  of  sixty  feet 
of  the  land  occupied  with  it. 

I  am  of  opinion  to  reverse  the  order,  and  to  dissolve 
the  injunction. 

The    other   judges    concurred    in    the    opinion  of 
Samuels,  J. 

Decree  reversed^  and  injunction  dissolved. 
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1865.  '  Steed  v.  Baker  Jh  aL 

July 


Term. 


September  8. 

Bill  by  vendee  of  land  to  enjoin  the  payment  of  purchase  money 
on  the  ground  of  defect  of  title  to  a  part  of  the  land.  The  bill 
states  that  the  adverse  claimant  bought  a  part  of  the  land  under 
a  sale  for  taxes,  and  another  part  from  the  attorney  of  his  ven- 
dor, and  charges  generally  that  the  deeds  for  the  land  sold  for 
taxes  were  null  and  void,  and  the  purchase  from  the  attorney 
was  fraudulent:  And  he  makes  his  vendor  and  the  adverse 
claimant  defendants.  The  vendor  in  his  answer  charges,  and 
sets  out  fraud  in  his  attorney  and  the  adverse  claimant  The 
latter  was  in  possession  under  his  deeds,  and  this  was  known  to 
plaintiff  before  his  purchase.    Held  : 

1.  The  general  allegation  of  fraud  in  the  bill  is  not  suflSdent 

to  raise  that  question. 

2.  That  there  is  no  privity  between  plaintiff  and  the  adverse 

claimant,  and  the  equity  betw^een  the  latter  and  the  ven- 
dor does  not  arise  upon  the  pleadings  and  proofe  between 
plaintiff  and  defendants,  and  is  not  therefore  the  proper 
subject  of  a  decree  between  codefendants. 

3.  That  the  adverse  claimant  being  in  possession  under  hk 

deeds,  the  question  of  their  validity,  independent  of  the 
ground  of  fraud,  is  proper  to  be  tried  in  a  court  of  law: 
and  a  court  of  equity  has  no  jurisdiction  to  try  it 

The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion  of  Judge  Allen. 

Fry,  for  the  appellant. 
Fishe)\  i'oi^  the  appellees. 

Allen,  P.  In  this  case  the  appellee  Baker,  the 
purchaser  of  the  interest  of  A.  Bauseman  in  certain 
lands  in  Wood  county,  and  which  had  been  conveyed 


*  This  case  should  have  been  reported  in  12  Grattan ;  but  the 
opinion  was  not  in  the  possession  of  the  reporter. 
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to  him  by  a  deed  with  special  warranty,  filed  a  bill  to 
enjoin  the  collection  of  the  purchase  money  unpaid, 
upon  the  ground  of  a  defect  of  title  to  a  large  portion 
of  the  land. 

The  bill  alleges,  amongst  other  things,  that  prior  to 
his  purchase,  a  portion  of  the  land,  two  hundred  acres, 
was  sold  by  the  sheriff  of  Wood  county  in  February 
1835  for  the  nonpayment  of  taxes,  at  which  sale  Josiah 
M.  Steed  became  the  purchaser  ;  that  he  assigned  the 
interest  so  acquired  to  his  father  Henry  Steed  the  ap- 
pellant, to  whom  the  clerk  of  Wood  county  conveyed 
the  two  hundred  acres  on  the  22d  of  May  1837.  The 
bill  also  avers  that  the  said  Adam  Bauseman,  on  the 
26th  of  November  1837,  executed  a  power  of  attorney 
to  said  J.  M.  Steed  to  sell  and  convey  his  interest  in 
said  lands,  and  that  J.  M.  Steed,  under  such  power, 
sold  to  his  father  Henry  Steed  the  interest  of  A. 
Bauseman  in  and  to  one  of  the  tracts  of  land  in  ques- 
tion, and  conveyed  the  same,  estimated  to  be  one 
hundred  acres,  by  deed  dated  the  11th  of  September 
1840;  and  that  under  said  deed  Henry  Steed  had 
taken  possession  of  the  land,  and  held  and  claimed 
the  same  against  the  appellee  Baker.  The  bill  fur- 
ther avers,  that  on  the  19th  of  October  1840  the 
appellant  H.  Steed  purchased  a  further  portion  of 
three  hundred  acres  of  said  lands,  at  a  sale  for  taxes, 
and  received  a  deed  therefor  from  the  clerk  of  the 
court  on  the  7th  of  September  1843.  The  conveyance 
from  A.  Bauseman  and  wife  to  Baker  is  dated  the  16th 
of  October  1841,  and  purports  to  convey  one  equal 
undivided  moiety  of  two  tracts  of  land,  each  contain- 
ing five  hundred  acres,  with  covenants  of  warranty 
against  themselves  and  all  persons  claiming  under 
them. 

The  bill  fiirther  charges  in  general  terms,  that  the 
sale  made  by  J.  M.  Steed  to  the  appellant  was  fraudu- 
lent, and   that  the  appellant  had   not,  so   far  as  the 
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Term,    ^^^^i^y  ^^  the  agent  J.  M.  Steed  or  his  principal  A. 


Banseman. 


Steed  j^  further  charges  in  general  terms,  that  the  sale  of 
Baker  the  two  hundred  acres  for  taxes  was  illegal,  without 
showing  in  what  particular ;  and  also  charges  that  the 
sale  and  conveyance  thereof  to  Henrj-  Steed  was  illegal 
fraudulent  and  void.  And  it  further  avers,  that  the 
appellant  was  employed  by  J.  M.  Steed  the  agent  of 
Bauseman,  to  buy  in  the  laud  for  the  heirs  of  the 
original  patentee  Jacob  Bauseman,  at  the  last  sale  for 
taxes :  but  that  instead  of  giving  to  the  purchase  it^ 
proper  destination,  he  and  his  son  were  fraudulently 
combining  to  enable  him  to  retain  the  said  three  hun- 
dred acres  under  said  purchase.  It  is  further  alleged 
by  the  appellee  Baker,  that  he  is  in  the  actual  pos^e^ 
sion  of  but  a  small  portion  of  said  tracts  of  laud ;  and 
that  he  does  not  hold  that  portion  free  from  the  claims 
of  others.  Conceiving  that  the  sale  of  land  by  J.  M. 
Steed  the  agent,  to  Henry  Steed,  and  the  sales  by  the 
sheriffs  for  taxes  if  valid,  are  within  the  covenants  of 
A.  Bausemaij,  the  appellee  Baker  insists  he  would  be 
entitled  to  an  abatement  of  the  purchase  money,  or  a 
rescission  of  his  contract  of  purchase ;  and  he  make? 
the  Steeds  and  Bauseman  parties,  and  asks  for  an  in- 
junction until  Bauseman  removed  the  liens  and  claims 
of  the  Steeds,  and  for  general  relief. 

The  Steeds  answer,  denying  the  general  allegation? 
of  fraud  and  illegality  charged  in  the  bill ;  and  Henn* 
Steed  relies  upon  his  legal  title,  and  insists  that  the 
complainant  had  no  just  cause,  on  his  own  showing,  to 
bring  him  into  chancery;  and  avers  that  he  then  held 
the  tracts  of  one  hundred  and  two  hundred  acres  in 
possession. 

Bauseman  answers,  and  by  his  answer  and  the  ex- 
hibits filed  therewith,  attempts  to  show  that  J.  M. 
Steed  was  either  his  agent,  or  that  he  stood  in  such  a 
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conlidential  relation  to  him  and  tlie  other  heirs  of 
Jacob  Bauseman  the  claimants  of  the  land*  and  had 
been  guilty  of  such  concealment  as  agent,  as  to  render 
his  purchase  of  the  two  hundred  acres  for  taxes  fraudu- 
lent; that  the  purchase  of  three  hundred  acres  by 
Henry  Steed  for  taxes  was  made  under  some  under- 
standing and  arrangement  with  the  agent,  and  was 
made  for  the  heirs;  and  that  the  sale  of  J.  M.  Steed 
to  the  appellant  of  the  one  hundred  acres  and  the 
conveyance  thereof  as  attorney  in  fact  of  Bauseman, 
was  without  consideration  and  void. 

At  the  final  hearing,  the  court  being  of  opinion  that 
J.  M.  Steed,  under  the  circumstances,  was  not  entitled 
to  hold  the  two  hundred  acres  purchased  at  the  sale 
for  taxes  against  the  codefendant  Bauvseman,  and  that 
Henry  Steed  occupied  the  place  of  his  vendor,  ordered 
aud  decreed  that  the  deed  from  the  clerk  to  Henry 
Steed  should  be  canceled,  set  aside  and  annulled.  And 
being  further  of  opinion,  that  the  record  disclosed  a 
state  of  facts  which  forbids  the  sale  of  J.  M.  Steed  as 
attorney  in  fact  of  Bauseman,  to  be  binding,  it  also 
annulled  his  deed,  and  also  the  deed  from  the  clerk  to 
Henry  Steed  for  the  three  hundred  acres  purchased  by 
him  at  the  sherift's  sale.  And  having  thus  cleared 
away  the  defects  of  title  so  far  as  the  appellant  was 
concerned,  the  decree  proceeded  to  dissolve  the  injunc- 
tion to  the  collection  of  the  purchase  money,  suspend- 
ing the  effect  of  the  order  of  dissolution,  until  certain 
deeds  were  properly  acknowledged  for  record,  or  se- 
curity for  indemnity  given. 

The  first,  and  as  it  seems  to  me,  fatal  objection  to 
this  decree,  is,  that  it  has  proceeded  entirely  upon 
tacts  alleged  in  the  answer  of  a  codefendant,  to  which 
the  Steeds  had  no  opportunity  whatever  of  responding. 

The. alleged  fraud  of  J.  M.  Steed,  owing  to  the  fact 
of  his  agency  and  the  supposed  confidential  relation  in 
which  he  stood  to  the  parties  interested  in  the  land. 
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ifioo.     before  the  <late  of  the   power  of   attorney   from  A. 
Te^m     Bausernan,   his   subsequent   concealment   of  his   pur- 

chase,  and  tlie  conlidential  relation  between  him  and 

^^^"^     his  father,  and  their  allege*!  cooperation  in  the  sup- 
Baker    posed  fraudulent  arrangement  to  vest  the  latter  with 
^^^'     the  legal   title  to  the  most  valuable  portions  of  the 
land,  seem  to  have  been  the  grounds  of  the  decree. 

Xo  issues  of  this  kind  were  raised  by  any  speeilic 
allegations  in  the  bill.     The  existence  of  these  adverse 
claims  constituted  fhe  grounds  of  relief  on  the  part  of 
Baker  against  his   vendor.     The  equities  between  A. 
Bauseman  and  his  codefendants  did  not  arise  out  of 
the  pleadings  and  proofs  bet^veen  Baker  and  the  de- 
fendants in  the  court  below.     The  claims  of  Henry 
Steed  the  appellant,  have  been  finally  adjudicated,  and 
the  title  asserted  by  him  under  his  various  deeds,  an- 
nulled, upon  a  state  of  facts  not  averred   in  the  bill, 
and  to  which  therefore  neither  he  nor  J.    M.   Steed 
have  had  an  opportunity  of  responding.     They  were 
not  bound   under  any  allegation  in   the  bill  to  state 
their  own  case  as  against  the  codefendant  Bauseman. 
If  a  decree  was  sought  against  them  upon  the  grounds 
relied  »n  in  that  answer,  they  should  have  been  averred 
either  by  a  cross  bill  or  an  amended  bill,  so  as  to  en- 
title the  appellant  and  J.  M.  Steed  to  the  benefit  of 
their   answers.      It    the   appellant   and   J.    M.    Steed 
could  be  decreed  against  in  this  suit  under  any  state 
of  the  pleadings,  the  decree  rendered  was  erroneous 
under  the  authority  of  the  case  of  Blair  v.  Thompson, 
11  Graft.  441,  and  the  cases  there  cited.     But  it  seems 
to  me  there  is  a  fatal  objection  to  this  whole  proceed- 
"^"'  so  far  as  the  interests  of  the  appellant  were  ni- 
ed.      He   wius   in   possession,   claiming   the   legal 
under  a  deed  of  the  clerk  for  land  sold  for  taxes, 
under  a  deed  from  A.  Bauseman,  through  his  at- 
ey  in  fact.     His  deed  for  two  hundred  acres,  pur- 
eed at  the  sheriff's  sale  in  1835,  was  executed  on 
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the  22d  of  May  1837.  His  deed  from  J.  M.  Steed  as 
attorney  in  fact  of  A.  Bauseman,  preceded  the  deed  to 
Baker  ;  and  the  second  |»urchaseat  the  sheriffs  sale  by  ■ 
the  ajipellant  Henry  Steed  was  before  Baker's  deed; 
ahhough  the  h^st  conveyance  to  Henry  Steed  by  the 
clerk  was  subsequent  to  the  conveyance  by  A.  Bause- 
man to  Baker. 

There  was  no  privity  whatever  between  Baker  and 
the  appellant  Henry  Steed.  The  latter  is  averred  to 
be  in  possession  of  the  land,  claiming  under  convey- 
ances purporting  to  vest  him  with  the  exchisive  title. 
The  appellee  Baker  had  no  equity  against  him;  he 
purchased  Avith  fall  knowledge  of  the  adverse  claim. 
His  equity  to  enjoin  the  payment  of  the  purchase 
money,  until  his  vendor  complied  with  the  covenants 
of  his  deed,  gave  him  no  equity  against  this  adverse 
claimant,  whatever  e([aity  might  have  existed  in  favor 
of  his  vendor,  growing  out  of  the  alleged  fraud  of 
J.  M.  Steed  and  notice  thereof  or  participation  therein 
by  the  appellant. 

As  to  the  charge  that  the  sales  for  taxes  and  the 
deeds  from  the  clerk  w^ere  illegal,  independent  of  the 
question  of  fraud;  such  illegality  would  avoid  them 
at  law,  and  a  court  of  law  was  the  proper  forum  to 
test  the  legal  validity  of  those  deeds.  It  would  be 
against  all  just  principles  to  sanction  a  proceeding 
whereby  a  thirfl  person  was  permitted  and  encouraged 
to  intervene  in  a  controversy  with  which  he  had  no 
concern;  to  purchase  with  a  full  knowledge  of  the 
adverse  claim,  that  he  might  thereby  be  enabled, 
under  pretense  of  having  an  equity  against  his  vendor, 
to  assert  the  equity  of  his  vendor  against  others,  and 
against  whom  the  complainant  himself  had  no  equity 
whatever. 

So  far  as  respects  the  alleged  illegality  of  the  tax 
deed,  this  case  cannot  be  distinguished  in  principle 
from  the  case  of  Lange  v.  J  ones  ^  5  LeigK  192.     That 
Vol.  XIII— 49 


1855. 
July 
Term. 

Steed 

V. 

Baker 
&  alB. 


Digitized  by 


Google 


386 


COURT    OF   APPEALS    OF   VIRGINIA. 


1855. 
Julv 
Term. 

Steed 

V. 

Baker 
<&  als. 


wa8  a  bill  exhibited  by  the  vendee  against  the  vendor 
alleging  a  contract  for  the  purchase  ot  eight  hundred 
aercj*  of  land,  the  payment  of  a  portion  of  the  pur- 
chase money,  and  the  withhoUling  of  the  residue  be- 
cause the  vendee  had  discovered  that  a  third  person 
claimed  a  portion  of  the  land  under  a  purchase  from 
another  claiming  under  a  ditierent  title,  and  had  ac- 
tually taken  possession  thereof;  and  praying  that  the 
rights  of  his  vendor  and  the  conflicting  claimant  might 
be  ascertained,  and  if  his  vendor  had  no  right  to  the 
part  of  the  land  held  by  the  conflicting  elaimant, 
that  there  should  be  an  abatement  from  the  purcba>e 
money. 

Upon  hearing,  the  chancellor  dismissed  the  bill  as 
to  the  conflicting  claimant,  continuing  the  case  as  be- 
tween the  vendee  and  vendor,  for  further  proceedings. 

Judge  Carr  was  of  opinion  that  the  case  fell  within 
the  principle  of  Stuart's  heirs  v.  Coalter,  4  Rand.  74, 
which,  he  remarks,  was  well  considered,  and  from 
which,  therefore,  he  wjis  opposed  to  departing.  That 
case  decided  that  a  court  of  e(|uity  has  no  jurisdiction 
to  settle  the  title  or  bounds  of  land  between  adverse 
claimants,  unless  the  plaintiff  has  an  equity  against 
the  defendant  claiming  adversely  to  him  :  An  equity 
against  other  persons  will  not  give  such  jurisdiction. 
I  have  already  observed  that  the  alleged  fraud  upotiA. 
Bauseman  constituted  no  equity  infav(5r  of  his  vendee, 
purchasing  under  the  circumstances  disclosed  iu  thi? 
case,  as  against  the  a[q)ellant.  And  as  to  the  supposed 
illegality  of  the  tax  sales  and  deeds,  there  could,  as 
Judge  Tucker  ol)served  in  the  case  of  L^wge  v.  Jom^. 
have  been  no  difliculty  in  having  a  trial  of  the  legal 
title  before  the  proper  tribunal  by  the  institution  of  an 
ejectment  in  the  name  of  the  vendor  against  the  ad- 
verse claimant ;  until  the  decision  ot  which  the  vendor 
might  have  been  enjoined  by  bill  in  eciuity. 

The  cases  of  Allen  v.  Smithy  1  Leigh  231 ;  Ruffnasx. 
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Lewis'  ex'or,  7  'Leigh  720;  and  War/ner  v.  Dyer,  11  1855. 
Leigh,  384,  were  eases  of  the  sale  and  purchase  of  xe^. 
mere  equitable  rights;  of  purchases  made,  not  by  a 
stranger  voluntarily  intervening  in  the  controversies 
of  others,  but  by  creditors  to  save  themselves  from 
loss;  and  under  the  peculiar  circumstances,  were  sus- 
tained. 

In  this  case  the  purchase  was  made  by  a  stranger  of 
the  legal  title  to  property  then  in  the  adverse  posses- 
sion of  the  appellant  claiming  the  legal  title  under  con- 
veyances, the  validity  of  which  could  have  been  readily 
settled  in  an  action  at  law. 

The  case  of  Allen  v.  Taylor,  referred  to  by  Tucker, 
president,  in  Rujf'ners  v.  Lewis'  ex'or,  7  Leigh  720,  as 
decided  by  this  court,  seems,  from  the  statement  of 
the  judge,  to  have  resembled  this  case  in  its  circum- 
stances; and  the  principle  of  that  decision  was  ap- 
proved. 

So  in  this  case,  if  the  legal  validity  of  the  deeds  un- 
der which  the  appellant  claims  is  admitted,  but  they 
are  to  be  assailed  for  the  alleged  fraud  affecting  the 
conscience  of  the  appellant,  either  upon  the  ground  of 
notice,  or  participation  therein,  or  want  of  considera- 
tion, that  is  an  equity  to  be  asserted  by  Bausemau,  the 
party  defrauded,  and  not  by  one  voluntarily  intervening 
with  full  knowledge  of  the  adverse  claim.  Or  if  relief 
is  sought  upon  the  ground  of  the  alleged  illegality  of 
the  tax  deeds,  that  is  a  question  to  be  tried  at  law. 

I  think  the  court  should  have  dismissed  the  bill  as 
against  the  appellant  and  J.  M.  Steed,  without  preju- 
dice to  the  right  of  the  appellee  A.  Bauseman,  to  file 
a  bill  in  equity  to  impeach  the  deeds,  or  any  of  them, 
under  which  the  appellant  claims,  for  fraud ;  or  to  the 
right  of  the  appellees,  or  either  of  them,  to  show  the 
illegality  of  said  deeds,  or  either  of  them,  at  law. 
That  the  injunction  should  have  been  continued  a  rea- 
sonable time  to  enable  the  said  A.  Bauseman  to  insti- 
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Term     ^^^^^s ;  and  upon  his  faihire  to  institute  such  proceed- 


ings or  to  prosecute  the  same  to  a  successful  issue, 
Steed  thepe  should  be  an  abatement  of  the  purchase  money. 
Baker    or  a  rescission  of  the  contract  of  sale,  as  the  rights  of 

the  parties  may  require. 

MoNCURE,  J.  I  am  so  well  satisfied  as  to  the  jus- 
tice of  the  decree  of  the  Circuit  court  in  this  case,  and 
so  doubtful  as  to  the  validity  of  the  objections  made  to 
it,  that  I  am  very  reluctant  in  agreeing  to  reverse  it 
I  cannot  concur  with  the  majority  in  dismissing  the 
bill  as  to  the  Steeds.  The  farthest  I  can  go  for  the 
appellant  is  to  reverse  the  decree  and  remand  the 
cause,  with  liberty  to  the  appellee  Baker  to  amend 
his  bill  and  charge  more  specifically  fraud  ami  ille- 
gality in  the  conveyances  under  which  the  appellant 
claims  title  to  the  land  in  controversy,  or  any  part 
thereof.  I  think  the  Steeds  were  properly  made  par- 
ties to  the  suit,  and  that  the  case  materially  diflers  in 
principle  from  those  of  SluarVs  heirs  v.  Coalter,  4  Eand. 
74,  and  Laiuje  v.  Johcs,  5  Leigh  192,  relied  on  by  the 
appellant's  counsel. 

The  other  judges  concurred  in  the  opinion  of 
Allex,  p. 

Decree  reversed. 
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July  28. 

In  a  case  of  caveat  all  the  facts  agreed  by  the  parties,  or  found 
by  the  jnrj'J  or,  if  a  jury  is  dispensed  with;  ascertained  by 
the  court,  necessarily  become  and  should  be  made  a  part  of 
the  record  of  the  cause. 

In  a  case  of  caveat,  if  the  court  shall  certify  the  evidence  in- 
stead of  the  facts,  yet  if  there  is  no  conflict  in  the  parol  evi- 
dence, and  taking  the  whole  as  true,  the  appellate  court  may 
proceed  safely  to  judgment  upon  the  same,  it  is  the  duty  of 
such  court  to  proceed  and  give  judgment  according  to  the 
verj-  right  of  the  cause. 

In  a  case  of  caveat,  where  a  jury  is  dispensed  with  and  the 
whole  cause  is  submitted  to  the  court,  it  is  not  necessary  for  the 
losing  party  to  file  a  bill  of  exceptions  to  the  judgment  of  the 
court,  or  to  move  for  a  new  trial,  and  if  it  is  refused  to  except 
to  the  opinion  of  the  court  refusing  it;  but  it  is  sufficient  that 
the  Circuit  court  shall  make  the  facts  agreed  and  ascertained, 
or  the  evidence,  where  the  parol  evidence  is  in  no  respect 
conflicting,  a  part  of  the  record  by  its  order  to  that  efiect 
upon  rendering  judgment. 

In  a  case  of  caveat  upon  a  question  involving  the  boundary 
line  between  two  counties,  the  court  in  construing  the  acts  in 
relation  to  their  boundaries,  may  look  to  the  acts  forming 
other  counties  both  before  and  subsequent,  for  the  purpose  of 
ascertaining  1  he  intention  of  the  legislature  as  to  said  boun- 
dary line. 

The  acts  forming  new  counties  are  not  to  be  construed  with  the 
same  strictness  which  is  to  be  observed  in  the  construction  of 
a  grant  or  a  contract  between  individuals  affecting  rights  of 
property ;  but  a  more  liberal  rule  should  be  adopted ;  the  ob- 
ject being  to  ascertain  the  true  meaning  and  intention  in  any 
given  act  by  considering  the  same  in  connection  with  all 
others  in  pari  materia  and  with  the  general  policy  of  the  leg- 
islature, and  to  effectuate  such  intention. 

In  determining  the  territorial  boundaries  specified  in  said  acts 
due  weight  should  be  given  to  the  contemporaneous  interpre- 
tation placed  upon  them  by  the  courts  and  other  lawful  au- 
thorities within  the  same,  and  by  the  population  at  large 
residing  therein.  And  maps  of  such  territory  made  out  and 
published  by  authority  of  law,  may  properly  be  referred  to 
as  evidence  on  the  question. 
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It  has  been  the  general  policy  of  the  legislature  to  establish  and 
preserve  the  top  of  the  Main  Alleghany  mountain  as  the  line 
of  boundary  between  the  adjacent  counties  on  either  side: 
And  in  the  construction  of  these  acts  this  policy  should  be 
respected,  and  no  intention  to  depart  from  it  should  be  im- 
puted to  the  legislature,  unless  it  be  plainly  expressed,  or  the 
purpose  be  sufficiently  manifested. 

To  carry  out  this  policy,  a  call  in  one  of  these  acts  which  if 
taken  literally  would  conflict  with  the  intent,  should  be  dis- 
regarded or  modified,  and  any  error  in  the  same  arising  from 
an  imperfect  knowledge  of  the  topography  of  the  country  or 
any  other  fortuitous  cause,  should  be  corrected. 

In  the  arrangement  of  counties  it  has  been  the  policy  of  the 
legislature  to  avoid  inconvenient  elongation  or  awkward  or 
undue  contractions,  of  the  territory  of  a  county,  and  to  pre- 
serve the  same  in  as  compact  a  form  as  practicable ;  and  espe- 
cially to  keep  the  same  in  one  body,  not  separated  by  the 
interposition  of  another  county.  And  in  construing  such  an 
act  it  should  be  presumed  that  such  was  the  intention  of  the 
legislature,  and  no  different  interpretation  should  be  ad- 
mitted, unless  a  contrary  intention  is  clearly  manifest. 


This  was  a  caveat  tiled  by  Paul  McXeil  and  Charles 
C.  See  to  i»revent  the  emanation  of  a  patent  for  a  tract 
of  land  to  William  Hamilton.  On  the  10th  of  Octo- 
ber 1849  the  caveators  entered  and  located  with  the 
surveyor  of  the  county  of  Pendleton,  three  thousand 
acres  of  land  as  lying  in  that  county.  A  part  of  this 
land,  had  been  entered  and  located  by  Hamilton  with 
the  surveyor  of  the  county  of  Pocahontas,  in  the  pre- 
vious September,  as  lying  in  the  county  of  Pocahontas. 
The  caveators  stated  several  objections  to  the  entry 
and  survey  of  Hamilton;  but  the  only  (luestion  consi- 
dered by  the  Circuit  court  or  this  court,  was  whether 
the  land  lay  in  the  county  of  Pendleton  or  iu  the 
county  ot  Pocahontas.  That  question  depended  upon 
the  construction  of  various  acts  of  the  general  assem- 
bly forming  the  counties  of  Bath,  Pendleton  and  Po- 
cahontas, and  fixing  their  boundaries. 

The  tract  of  country  in  relation  to  which  this  ques- 
tion arose,  lies  between  the  Main  Alleghany  mountain 


Digitized  by 


Google 


COURT   OF   APPEALS    OF   VIRGINIA. 


391 


on  the  east  and  the  Back  Allegliany  on  the  west. 
These  two  mountains  run  north  and  nearly  parallel  for 
8ome  fifteen  or  twenty  miles,  and  then  the  Back  Alle- 
ofhany  turns  nearly  at  rii^ht  angles  and  runs  to  the  Main 
Alleirhany.  The  distance  between  the  two  mountains 
is  about  twelve  miles.  At  the  southern  end  of  this 
tract  the  Greenbrier  river  forks,  one  branch  running 
near  the  base  of  the  Main  Alleghany  and  having  its 
source  near  the  point  where  the  two  monntains  ap- 
proach each  other,  and  the  other  branch  runs  near  the 
Back  Alleghany.  The  Land  in  controversy  lies  be- 
tween the  latter  branch  and  mountain,  and  extends 
nearly  to  the  northern  termination  of  the  valley.  This 
territory  prior  to  1796  was  a  part  of  the  county  of 
Bath.  In  that  year,  upon  the  petition  of  the  ]»eople 
living  between  the  two  mountains,  a  part  of  it  was 
attached  to  the  county  of  Pendleton-,  and  that  part  in 
which  the  land  in  controversy  lies  was  afterwards  re- 
cognized not  only  by  the  courts  and  officers  of  Pen- 
dleton county,  but  also  by  those  of  the  county  of 
Randolph,  which  lay  west  of  the  Back  Alleghany,  as 
belonging  to  the  county  of  Pendleton.  In  1822  the 
county  of  Pocahontas  was  formed;  and  after  that  time 
this  territory  was  treated  by  the  courts  aiul  oflicers  of 
that  county  as  being  a  part  of  it.  The  boundaries  of 
these  .counties'cannot  however  be  understood  without 
a  map;  but  the  principles  applied  to  the  construction 
of  the  statutes  may  be  understood  without  a  know- 
ledge of  the  boundaries. 

The  cause  was  removed  to  the  Circuit  court  of  the 
county  of  Alleghany ;  and  when  it  came  on  to  be  tried 
the  parties  waived  a  jury  and  submitted  the  case  to 
the  court  both  upon  the  law  and  the  evidence.  On 
the  trial  some  of  the  facts  were  agreed  by  the  counsel, 
and  the  parol  evidence  wa>  in  the  form  of  dei)0<itions. 
And  the  court  having  rendered  a  Judgment  for  the  ca- 
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1856.     veators  on  the  ground  that  the  land  in  controversy  lav 
Term     ^'^  ^'^^  conntv  of  Pendleton,  Hamilton  excepted  to  tin- 


opinion  ot  the  court,  and  put  into  his  hill  of  exceptions 
ton      ^''  ^'^^'  evidence  introduced  on  the  trial  which  had  re- 

V.       ference  to  the  question  of  boundarv ;   and  th?  court 
McNeil  .  * 

dfeals.     made  an  order  directing  that  it  should  be  made  a  part 

of  the  record.     And  he  thereupon  applied  to  this  court 

for  a  sifpei'sedcas,  which  was  allowed. 

Sl>rin  and  i^^,  for  the  api)ellant. 
Pnrt  and   Rer/nohh^  for  the  apl)elleer^. 

Lee,  J.  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  in  a  proceedinir  hy 
way  of  caveat  to  i)revent  the  emanation  of  a  grant  for 
lands  under  the  provisions  of  the  act  of  March  1, 
1819,  or  those  of.  the  Code  of  Virginia,  all  the  facts 
.material  in  the  cause  and  not  agreed  hy  the  jtaities 
should  he  found  by  the  jury,  or. if  a  jury  be  dispensed 
with  and  the  whole  case  submitted  to  the  court  upon 
the  law  and  the  facts,  should  be  ascertained  bv  the 
court:  and  that  the  facts  so  agreed,  if  any,  and  those 
so  found  by  the  jury  or  ascertained  by  the  court  ne- 
cessarily become  and  should  in  every  case  be  made  a 
part  of  the  record  t()  the  end  that  in  the  absence  of 
pleadings  in  writing  and  a  general  verdict,  the  nature 
of  the  controversy  and  the  character  and  eftect  of  the 
judgment  may  distinctly  appear  and  that  the  latter 
may  be  reviewed  by  the  proper  appellate  tribunal. 

And  the  court  is  further  of  opinion  that  if  in  such 
statutory  proceeding  by  caveat  the  inferior  court  shall 
fail  to  certifv  and  make  part  of  the  record,  the  facts 
proven  by  the  evidence,  but  shall  in  lieu  thereof  cer- 
tify the  evidence  itself,  yet  if  it  shall  appear  to  the 
appellate  court  that  there  is  no  conflict  in  the  parol 
evidence  and  that  accepting  the  whole  as  true,  it  may 
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proceed  safely  to  judgment  u]»on  the  same,  it  is  the 
duty  of  such  court  so  to  proce^l  and  to  srivc  judgment 
according  to  tlie  very  right  of  tlie  cause. 

And  the  court  is  further  of  opinion  that  in  the  parol 
testimony  certified  by  the  Circuit  court  in  this  cause 
there  is  no  eonfliet  nor  (hscrepancy  in  any  material 
particular,  but  that  the  same  umy  fairly  and  properly 
be  regarded  as  entirely  couBistent  throughout  and  as 
devol\nng  no  duty  or  necessity  upon  the  court  to  dis- 
tinguish between  the  different  witnesses  or  the  different 
degrees  of  weight  and  credibility  to  which  their  testi- 
mony may  be  entitled;  and  that  this  court  may  safely 
proceed  to  review  the  judgment  upon  the  certificate 
of  the  judge  of  the  Circuit  court  together  with  the 
facts  agreed  in  the  cause,  and  that  it  is  its  duty  so  to 
proceed  and  to  render  its  judgment  betwen  the  i>arties 
upon  the  whole  case. 

And  the  court  is  further  of  opinion  that  to  entitle 
the  appellant  to  a  review  of  the  case  upon  the  facts  in 
this  court,  it  was  not  necessary  that  he  should  have 
filed  a  bill  of  exceptions  to  the  judgment  of  the  Circuit 
court  given  in  favor  of  the  appellees  nor  that  he  should 
as  ui)on  a  verdict  by  a  jury  in  an  ordinary  action  at 
law,  have  moved  for  a  new  trial  of  the  cause,  and  if  re- 
fused, have  taken  an  exception  to  such  refusal;  but  that 
it  was  sufficient  that  the  Circuit  should,  as  it  did,  make 
the  facts  agreed  and  its  certificate  of  all  the  evidence 
documentary  and  parol,  the  latter  being  in  no  respect 
conflicting,  part  and  parcel  of  the  record  (as  a  r/ffasi 
special  verdict)  by  an  express  order  to  that  effect  made 
upon  rendering  judgment,  and  that  the  same  should 
now  be  considered  by  this  court  in  the  same  manner 
and  to  all  intents  and  purposes  as  fully  as  if  such  facts 
agreed  and  evidence  had  been  made  part  of  the  record 
by  a  formal  bill  of  exceptions  signed  and  sealed  for  that 
pur{)ose. 

And  the  court  is  further  of  opinion  that  in  passing 
Vol.  XIII — 50 
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1856.  upon  the  mutters  iu  controversy  in  this  cause,  it  is 
Term.  P^^P^^^  ^^  consider,  in  C4)nnection,  the  act  forming  the 
counties  of  Ohio,  Yohogania  and  Mononi^alia,  passed 
in  October  1776,  (ch.  45),  the  act  forming  the  county 
V.  of  Greenbrier  passed  in  October  1777,  (ch.  18),  the  act 
(feals.  ^^^  dividing  Monongalia  county,  passed  May  1784  (cb. 
6),  the  act  of  October  1786,  (ch.  101)  for  dividing  the 
county  of  Harrison,  the  act  of  the  4th  of  December 
1787  (ch.  94)  forming  the  county  of  Pen<lleton,  the  act 
of  the  14th  December  17^0  (ch.  43)  forming  the  county 
of  Bath,  the  aet  of  December  3,  1796  (ch.  56)  anuexing 
part  of  Bath  to  Pendleton,  the  act  of  December  21, 1821 
(ch.  27)  forming  the  county  of  Pocahontas,  and  the  act 
of  the  19th  of  March  1847  (ch.  o6)  forming  the  county 
Highland,  as  being  in  a  certain  sense  acts  hi  pari  ttn- 
(eriffj  and  aiding  in  the  proper  construction  of  the  acts 
relating  to  Pendleton  and  Pocahontas  counties  and  in 
defining  the  precise  territory  embraced  within  the 
limits  of  the  same,  respectively. 

And  the  court  is  further  of  opinion  that  these  acts 
being  intended  merely  for  the  division  and  arrange- 
ment of  the  territory  which  they  embrace  for  local 
municipal  purposes  and  tlie  convenient  and  economi- 
cal administration  of  the  government  within  the  same 
should  not  be  construed  with  the  same  strictness  which 
is  to  be  observed  in  the  construction  of  a  grant  or  of  a 
contract  between  individuals  aftecting  rights  of  projv 
erty,  but  that  a  more  liberal  and  beneficial  rule  should 
be  adopted  the  object  being  to  ascertain  the  true  mean- 
ing and  intention  of  the  legislature  in  any  given  act 
by  considering  the  same  in  connection  with  all  others 
in  pari  )ii(dari(i  and  with  the  general  i>olicy  of  the  leg- 
islature and  such  intention  to  eftectuate  and  carry  out 
whensoever  and  wheresoever  the  same  can  be  dis- 
covered. 

And  the  court  is  further  of  opinion  that  in  deter- 
mining the  territorial  boundaries  specified  in  said  acts 
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<liie  weight  should  be  given  to  the  cotemnoraiieoiis  in-     1856. 
terjiretatiou  placed  upon  the  same 'by  the  courts  and    xerm. 

other  lawful  authorities  within  the  same  and  by  the  

pO])ulatiou  at  large  residing  therein  :  and  that  maps  of      ("J, 
such  territory  made  out  or  published  by  authority  of       v^ 
law  may  properly  be  referred  to  as  persuasive  evidence   \^a\8. 
in  support  of  the  pretensions  of  either  party  to  have 
such  w-eight  as  consistently  with  the  other  testimony 
in  the  cause  they  shall  appear  to  be  entitled  to. 

And  the  court  is  further  of  opinion  that  the  lands 
embraced  by  the  entries  of  both  parties  in  this  cause 
were  prior  to  the  passage  of  the  act  entitled  "an  act 
adding  part  of  the  county  of  Bath  to  the  county  of 
Pendleton''  i)u8sed  December  3,1706,  clearly  within 
the  boundaries  of  the  county  of  Bath,  but  that  by  the 
provisions  of  said  act,  all  that  part  of  the  said  county 
of  Bath  within  which  said  lands  were  situate,  must  be 
held  and  taken  to  have  been  stricken  off  from  the 
county  of  Bath  and  annexed  to  the  ^county  of  Pendle- 
ton. For  although  upon  the  terms  of  said  act  it 
might  appear  to  be  doubtful  whether  the  call  for  be- 
ginning ''on  (lit  top  of  the  Alleyhiny  mouidain^  the  north- 
'cest  f<lf1c  of  the  line  of  the  county  of  Pendleton,''  would 
not  require  that  the  beginning  should  be  at  some 
point  on  the  Main  Alleghany  mountain  (that  lying 
east  of  the  eastern  fork  or  branch  of  Greenbrier  river) 
as  contended  for  by  the  appellant,  or  could  be  satisfied 
by  beginning  at  a  point  on  the  mountain  lying  west 
of  the  north  or  western  fork  or  branch  of  said  river, 
(the  same  being  from  ten  to  fifteen  miles  distant  from 
the  line  of  Pendleton  county  lus  it  then  ran)  as  con- 
tended for  by  the  appellees,  yet  considering  that  said 
last  mentioned  mountain  was  also  recognized  as  a 
range  of  the  Alleghany  and  was  commonly  known  as 
the  *'Back  Alleghany,"  and  that  by  the  cotempo- 
raueous  construction  placed  upon  the  calls  of  said  act 
by  the  County  court  of  Pendleton  in  its  order  direct- 
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is^j.     iniT  the  nuininir/»f  the  lines  supposed  to  be  called  lor 
Term.     ^^^  ^^^*^  ^^'^'  **^^*^  the";4»'tua1  niiiuiug  of  the  same  hegiii- 

inner  at  letter  R  on  the  plats  of  surveyors  Johnson  and 

*^ton*     Ilolloway  thence  S  6^  E.  500  poles  to  a  chestnut  oak 
V.       on  a  mountain  at  the  lower  end  of  John  Slaven'  nlan- 
&als.     tation,  at  the  point  desiornated  by  letter  S,  and  that  a 
report  of  such  running  was  made  to  the  said  Couiitv 
court  of  Pendleton  and  was  by  said  court  accepted 
and   recorded,  as  evidencinfir  the  true  courses  of  the 
lines  between  the  counties  of  Bath  and  Pendleton  as 
established  by  said  act :  considering  also  that  after  the 
passage   of   said    act   exclusive  jurisdiction    over  the 
territory  in  question  was  exercised  by  the  courts  and 
officers  of  Pen<lleton  county  without  claim  or  contes- 
tation on  the  part  of  the  authorities  or  people  of  Bath 
county,  which  jurisdiction  was  recognized  by  the  court 
of  the   adjoining  county  of  Randolph  in  its  official 
acts,  as  within  the  rightful  authority  of  the  court  of 
Pendleton  county:  and  further,  as  in  the  act  ereetuig 
the  county  of  Pocahontas  passed  on  the  21st  of  I>e- 
cember  1821,  there  is  a  call  for  a  straight  line  from 
the  top  of  the  mountain  between  the  Valley  river  ami 
mouth  of  the  Dry  fork  of  Elk  river  where  the  road 
from  Clover  Lick  to  Randolph  court-house  crosses  said 
mountain,  to  where  the  line  of  Pendleton  county  in- 
tersects the  line  of  Bath  and  Randolph  counties  on  the 
top  of  the  mountain  between  Greenbrier  and  Cheat 
rivers,  and  a  call  to  run  thence  with  the  top  of  the 
said  mountain  to  where  the  road  leading  from  Slaven's 
to  Randolph  court-house  crosses  it,  which  cidls  cannot 
be  satisfied  bv  runnino:  the  lines  of  the  territorv  an- 
nexed  to  Pendleton  by  the  act  of  1796  according  to 
the  pretensions  of  the  appellant  but  are  fully  satisfied 
by  the  points  R  and  P  and  the  line  on  the  top  of  the 
Back  Alleghany  between  them,  according  to  the  pre- 
tensions of  the  appellees,  and  are  therefore  to  be  re- 
garded  as  a  legislative  interpretation  of  the  act  of 
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1796  and  as  denionstrating  that  the  beginning  of  the  1856. 

boundary  of  the  territory  thereby  proposed  to.be  an-  xerm. 
nexed  to  Pendleton  was  and  is  upon  the  Back  Alle- 


ghany and  not  the  Main  Alleghany  and  at  or  near  the      ^  " 

point  R  as  claimed  by  the  appellees ;  and,  moreover,       v. 

,     *  ti  '  '  '   McNeil 

as  ther.e  is  no  sufficient  nor  scarcely  any  conceivable     &  aig. 

reason  why  the  legislature  should  have  annexed  that 
portion  of  the  county  of  Bath  lying  south  of  a  line 
running  from  some  point  on  the  top  of  the  Main  Alle- 
ghany mountain  to  the  lower  end  of  John  Slaven's 
plantation  to  the  county  of  Pendleton  leaving  out  and 
retaining  as  part  of  the  county  of  Bath  though  con- 
nected with  the  body  of  the  county  only  by  the  nar- 
row neck  of  land  on  the  mount^iin  from  S  to  R,  all 
that  territory  lying  north  of  said  line  according  to  the 
pretensions  of  the  appellants ;  and  as  that  construc- 
tion which  annexed  the  whole  of  said  territory  to  the 
county  of  Pendleton  was  accepted  by  the  population 
within  its  boundaries,  generally,  and  by  the  i)eople  of 
the  adjoining  counties,  as  expressing  the  true  intent 
and  meaning  of  said  act,  the  conclusion  to  which  the 
court  must  be  brought  is  that  the  call  for  the  northwest 
side  of  the  Pendleton  line  must  be  rejected  as  con- 
tiicting  vnih  the  intention  of  the  legislature  or  that  it 
must  be  so  corrected  or  its  literal  meaning  so  modified, 
that  the  beginning  of  the  boundary  of  the  annexed 
territory  must  be  placed  at  or  near  letter  R,  running 
thence  to  S,  thence  to  Dinwiddie's  gap  thence  with  the 
other  calls  designated  in  the  act  to  the  Pendleton  line 
and  that  all  the  territory  north  of  the  lines  from  R  to 
S  and  thence  to  Dinwiddie's  gap  comprehending  the 
whole  of  both  forks  of  the  Greenbrier  up  to  the 
lines  of  Randolph  county  including  all  the  lands 
covered  by  the  entries  of  the  parties  in  this  cause  was 
thus  annexed  to  and  made  part  of  the  county  of  Pen- 
dleton. 
But  the  court  is  further  of  opinion  that  at  the  time 
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l^-'Wi.     ol*  tlie    |»a>saLre  of  the   act  of  the  21st  of  December 
Tenii.    ^^-^  ^'*''  ^'*^'  formation  of  the  county  of  Pocahonta?  it 


wouhl  a|)i»ear  U*  have  heen  the  general  policv  of  the 

Harnil-   ]e<rishitare  as  evinced   hv  various  acts   of  lejd^lation 

ton  ^  .  c 

V.  l»efore  and  after,  to  establish  and  preserve  the  top  of 
^  a)^  tlie  Main  Alleghany  mountain  as  the  line  of  baundarv 
between  the  adjacent  counties  on  either  side,  from 
whicli  policy  at  the  date  of  said  act  there  appear  to 
have  been  no  existing  variations  except  in  the  in- 
stances of  the  counties  of  Montgomery  and  Monroe  a> 
to  which  from  the  depression  and  flatteiung  of  the 
AUeirhanv  riilffe  in  that  particular  section,  the  reason 
founded  on  the  greater  convenience  and  accessihilitv 
to  the  population  did  not  apply  with  equal  force,  and 
excej)t  the  instances  of  the  counties  of  Bath  and  Pen- 
dleton which  latter  county  embniced  so  much  territory 
west  of  the  Alleghany  as  lay  between  the  Main  Alle- 
ghany and  the  Back  Alleghany  northwardly  of  the 
lines  from  R  to  S  and  from  thence  to  the  Main  Alle- 
ghany in  the  direction  of  Dinwiddie's  gap  and  which 
had  been  annexed  to  the  said  county  of  Pendleton  by 
the  act  of  1796:  and  that  in  the  construction  of  the 
various  acts  touching  the  territorial  boundaries  of 
counties,  this  policy  should  be  duly  considered  ami 
respected,  and  no  intention  to  depart  therefrom  shonM 
be  imputed  to  the  legislature  except  it  be  plainly  ex- 
pressed or  its  purpose  to  do  so  be  sufficiently  mani- 
fested: and  in  the  absence  of  sueh  plain  expression  or 
manifest  puriK)se  the  general  intent  to  establish  the 
to[»  of  the  Alleghany  as  the  line  of  county  boundaries?, 
should  be  effectuated,  and  that  the  calls  in  such  acts 
should  be  reconciled  and  harmonized,  for  that  purpose 
a  particular  call  which  taken  literally  would  conflict 
with  the  intent  of  the  act  should  be  disregarded  or 
modified  and  any  error  in  the  same  arising  from  an 
imi)erfect  knowledge  of  the  topography  of  the  coun- 
trv  or  anv  other  fortuitous  cause  should  be  corrected. 
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And  the  court  is  further  of  opiniou  that  in  the  ar-  1856. 

rangernents  of  the   territory  of  the  state  for  county  xerm. 
municipal  purposes^,  it  has  also  been  the  general  policy 


of  the  general  assembly  to  avoid  inconvenient  elonga-     ^^^ ' 

tions  and  awkward  or  undue  contractions  of  the  terri-   ,,  Y*  . 

,  .  McNeil 

tory  of  a  county,  and  to  preserve  the  same  in  as  com-    &al8. 

pact  a  form  as  practicable,  and  especially  for  reasons  of 
high  public  necessity  and  convenience,  to  keep  the 
same  in  one  body  and  avoid  the  detachment  of  any 
part  of  a  county  from  the  residue  by  the  interposition 
of  any  other  county ;  and  that  in  the  construction  of 
such  acts  it  should  be  presumed  that  such  was  the  in- 
tention of  the  legislature  and  no  difterent  interpreta- 
tion should  be  admitted  unless  the  contrary  be  plainly 
expressed  or  it  shall  appear  that  the  legislature  did  in- 
tend to  depart  from  the  policy  which  had  hitherto  pre- 
vailed upon  that  subject. 

And  the  court  is  further  of  opinion  that  there  was 
no  sufficient  or  conceivable  reason  why  the  legislature 
in  forming  the  said  county  of  Pocahontas  should  have 
left  that  portion  of  territory  on  the  heads  of  the  two 
forks  of  Greenbrier  (the  territory  northwardly  of  the 
line  P  Y)  within  the  limits  of  the  county  of  Pendleton 
and  that  the  reason  why  it  is  to  be  Hupi>osed  it  was 
the  intention  of  the  act  of  1796  to  annex  the  said  ter- 
ritory to  Pendleton  comes  with  equal  or  greater  force 
to  demonstrate  that  it  was  the  intention  of  the  act  of 
the  21st  of  December  1821  to  embrace  the  same 
within  the  limits  of  the  county  of  Pocahontas,  thereby 
erected.  And  the  court  is  of  opinion  that  the  legisla- 
ture did  intend  by  said  act  to  t*estore  to  the  county  of 
Pendleton  its  former  boundary  along  the  top  of  the 
Alleghany  mountain  and  to  embrace  all  of  its  territory 
which  lay  west  of  that  line  within  the  said  county  of 
Pocahontas;  and  that  the  legislature  believed  it  had 
done  80  is  plainly  inferrible  from  the  provisions  of  the 
act  forming  Highland  county  out  of  parts  of  Pendle- 
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ia56.     ton  and  Bath  counties  paj?sed  March  19,  1847.    Thi^ 

Term.    ^^'^  erects  the  new  county  out  of  territory  on  the  east 
;—  side  of  the  Alleghany  without  including  any  lying  on 

^t^*^'  ^^^  ^^^^  ^^^^  5    ^"^  ^^  ^"^   impossible  to  suppose,  if  a 
V;  .    portion  of  Pendleton  county  had  at  that  time  lain  on 

&r]T,  the  west  side  of  the  Alleghany,  the  legislature  would 
not  have  included  it  in  the  county  of  Highland  but 
would  have  suffered  it  to  remain  part  and  parcel  of 
Pendleton  county  though  detached  and  separated  from 
it  by  the  intervening  county  of  Highland  when  it 
might  just  as  well  and  every  consideration  of  public 
policy  and  convenience  required  that  it  shoidd  form 
part  of  the  county  of  Highland  which  it  adjoined. 
That  such  was  the  belief  of  the  legislature  is  also  ap- 
parent from  the  act  of  the  24th  of  March  1838  pro- 
viding for  a  reassessment  of  the  lands  in  this  common- 
wealth ;  for  whereas  by  the  third  section  of  the  act  of 
February  18,  1817,  the  counties  of  Bath  and  Pendle- 
ton, as  well  as  the  counties  of  Monroe  and  Montgo- 
mery, are  described  as  Ij'ing  on  both  sides  of  the  Alle- 
ghany, yet  after  the  passage  of  the  acts  forming  said 
counties  of  Bath  and  Pocahontas,  by  the  said  act  of 
1838,  when  the  legislative  mind  was  directed  to  the 
very  question,  the  counties  of  Bath  and  Pendleton  are 
embraced  in  a  district  composed  of  counties  lying  be- 
tween the  Blue  Ridge  and  Alleghany  and  the  countiei^ 
of  Monroe  and  Montgomery,  only,  are  still  described 
as  lying  on  both  sides  of  the  Alleghany.  And  these 
acts  may  fairly  and  properly  be  considered  in  connec- 
tion with  the  act  forming  Pocahontas  county  as  sup- 
plying a  legislative  interpretation  of  the  meaning  and 
intent  of  the  legislature  in  the  provisions  of  said  last 
named  act. 

And  the  court,  is  further  of  opinion  that  in  giving 
locality  to  the  points  called  for  as  corners  in  said  act, 
the  terminus  of  the  line  from  the  top  of  the  mountain 
between  the  head  of  the  Valley  river  and  the  mouth 
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of  the  Dry  fork  of  Elk  river  to  where  the  line  of  Pen-  1856. 

dleton  county  intersects   the  line  of  Bath  and  Ran-  Term, 
dolph  counties  is  to  be  placed  at  or  near  letter  R  on 


the  plats,  and  that  of  the  line  thence  with  the  top  of     \^ ' 

the  mountain  to  where  the  road  leading  from  Slaven's       v. 

McNeil 
to  Randolph  court-house  crosses  it,  is  at  letter  P  ;  but  '&al8. 

that  the  terminus  of  the  line  to  the  top  of  the  Alle- 
ghany mountain  opposite  the  head  of  the  East  fork  of 
Greenbrier  river  is  not  at  a  point  opposite  the  head  of 
an  eastern  branch  of  the  fork  of  Greenbrier  knowm  as 
the  East  or  South  fork  as  claimed  by  the  appellees, 
but  is  to  be  sought  on  the  top  of  the  Alleghany  moun- 
tain opposite  to  the  head  of  the  main  or  longest  branch 
of  said  fork;  that  the  East  fork  of  said  river  intended 
by  said  act  was  the  main  fork  running  along  the  foot  of 
the  Main  Alleghany,  the  head  of  which  was  the  head 
of  its  longest  branch;  and  consequently  the  boundary 
line  between  the  top  of  the  Back  Alleghany  or  Green- 
brier mountain  and  the  top  of  the  Main  Alleghany  is 
not  the  line  P  Yas  contended  for  by  the  appellees,  such 
line  neither  satisfying  the  literal  call  of  the  act  nor  in 
the  opinion  of  this  court  being  the  boundary  intended 
by  the  legislature,  inasmuch  as  it  would  according  to 
the  appellant's  pretensions  entirely  .cut  off  from  the 
body  of  the  county  of  Pendleton  a  portion  of  its  ter- 
ritory lying  west  of  the  Alleghany  mountain,  or  if  as 
the  appellees  contend,  it  would  not  entirely  sever  it, 
it  would  yet  even  according  to  their  pretensions  leave 
it  connected  with  the  rest  of  the  county  by  a  narrow 
neck  of  land  riot  exceeding  one  hundred  poles  in  width 
and  stretching  out  from  such  neck  in  a  southwestern 
direction  from  fifteen  to  eighteen  miles;  and  if  such 
portion  were  not  severed  and  disconnected  by  that 
line,  it  would  certainly  be  so  upon  the  formation  of 
Highland  county  w^hich  took  off  all  the  southern  part 
of  Pendleton  east  of  the  Alleghany,  all  which  would 
be  contrary  to  the  general  policy  and  plain  intention 
Vol.  XIII — 51 
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1856.     of  the  legislature.     Whilst  in  running  the  boundary 
Term.    ^^^"^  ^^  ^^  ^^^  ^^P  ^^  ^^^  Alleghany  oppo.site  to  the 


head  of  the  East  or  South  fork  of  the  Greenbrier,  to 
^tMi^^"  ^^^O'  ^^^^  ^^^  intention  of  the  legislature,  it  would 
v^  seem  not  unreasonable,  and  would  do  no  violence  to 
&  als.  the  approved  rules  of  construction  to  assume  that  one 
or  more  calls  may  have  been  omitted  or  that  the  call 
for  a  straight  line  from  P  was  made  in  mistake  arising 
from  the  very  imperfect  knowledge,  as  it  is  proven  to 
have  been,  of  the  exact  topography  of  the  mountain 
region  in  (question,  and  to  supply  such  omitted  calls  or 
disregard  such  repugnant  call  or  so  correct  it  or  modify 
its  literal  import  that  the  said  boundary  might  be  ran 
along  the  top  of  the  Back  Alleghany  or  Greenbrier 
mountain,  with  the  Randolph  county  line  until  it 
reaches  the  top  of  the  Main  Alleghany  at  a  point  op- 
posite to  the  head  of  the  longest  branch  of  the  South 
or  right  hand  fork  (ascending)  of  the  Greenbrier  river, 
so  as  to  embrace  the  whole  of  the  territory  annexed  to 
the  county  of  Pendleton  by  the  act  of  1796  which  lay 
northwardly  of  the  line  from  P  to  the  top  of  the  Main 
Alleghany  in  the  direction  of  Dinwiddie's  gap,  and 
between  the  boundary  '  of  Randolph  county  on  the 
Back  Alleghany  and  the  top  of  the  Main  Alleghany, 
witliin  the  limits  of  the  county  of  Pocahontas. 

And  it  appearing  to  the  court  that  this  construc- 
tion of  the  act  forming  Pocahontas  county  is  support- 
ed by  the  coteniporaneous  exposition  thereof  by  the 
courts  and  other  authorities  of  Pocahontas  county  in 
exercising  immediately  alter  its  passage  exclusive  ju- 
risdiction over  said  territory  without  question  in  any 
(quarter,  by  the  complete  surrender  of  such  jurisdic- 
tion by  the  courts  and  other  authorities  of  Pendleton 
county,  by  its  recognition  by  the  general  assembly  in 
repeated  acts  ot  subsequent  legislation,  by  the  repre- 
sentation of  county  boundaries  on  maps  prepared  and 
published  under  the  authority  of  the  legislature  and 
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in  couformit}'  with  the  provisions  of  laws  requiring  the     1856. 
exterior  boundaries  of  the  counties  to  be  laid  down  by    rp^^ 

actual  survey  or  by  reference  to  one  or  more  actual  sur 

veys  and  strict  accuracy  to  be  observed  in  denoting  the  ^^*^" 
true  position  of  the  corners  of  adjacent  counties,  and       v^ 
by  its  universal  acceptance  as  the  true  construction  by     &aig. 
the  people  generally  from  the  passage  of  the  act  until 
the  origin   of  the  present  litigation,  the   court  is  of 
opinion  that  this  construction  should  prevail  and  should 
be  adopted  by  this  court  as  the  true  exposition  of  the 
act  in  question. 

And  it  appearing  to  the  court  that  the  foregoing 
views  and  opinions  of  the  court  are  decisive  against  the 
pretensions  of  the  appellees,  it  is  deemed  unnecessary 
to  express  an  opinion  upon  any  other  question  arising 
in  the  cause. 

The  judgment  of  this  court  therefore  must  be  that 
the  judgment  of  the  Circuit  court  be  reversed  with 
costs  to  the  appellant,  and  that  the  caveat  be  dismissed 
with  costs  to  the  caveatee  in  the  Circuit  court. 

Judgment  reversed. 
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1856.  Summers  ^  aL  v.  Bean. 

July 

'^®™-  August  25. 

1.  As  a  general  rule  a  court  of  equity  will  decree  the  specific  exe- 

cution of  a  contract  for  the  sale  or  delivery  of  slaves  at  the 
suit  of  the  purchaser,  without  any  allegation  or  proof  of  pe- 
culiar value. 

2.  The  purchase  of  slaves  being  for  life  or  widowhood  of  the  ven- 

dor, upon  her  refusal  to  execute  the  contract,  the  inadequacy 
of  the  purchaser's  remedy  at  law  will  give  equity  jurisdiction 
to  relieve  him. 

3.  In  a  suit  in  equity  by  purchaser  of  slaves  for  the  life  or  widow- 

hood of  the  vendor,  there  being  no  controversy  as  to  the 
right  of  the  remaindermen  in  the  slaves,  they  are  not  neces- 
sary parties. 

4.  Testator  bequeaths  to  his  widow  land,  slaves,  <&c.  for  her  life  or 

widowhood  for  the  support  of  herself  and  her  younger  chil- 
dren. One  of  these  children  grows  up  and  marries,  and  the 
widow  contracts  with  her  husband  to  sell  him  two  of  the 
slaves  for  her  life ;  and  these  two  slaves  are  not  more  than 
will  be  the  share  of  his  wife  in  the  slaves.  This  is  no  breach 
of  the  trust  of  the  will,  and  a  court  of  equity  will  enfore  the 
sale  at  the  suit  of  the  purchaser,  with  a  provision  that  the 
slaves  shall  be  surrendered  for  division  if  the  widow  shall 
marry. 

Samuel  Summers  died  prior  to  November  1845, 
having  made  his  will,  which  was  duly  admitted  to 
probat  in  the  County  court  of  Kanawha.  The  seventh 
clause  of  his  ^vill  is  as  follows:  "For  the  purpose  of 
enabling  my  affectionate  wife  Wilelmira  to  rear  and 
educate  my  younger  children,  as  well  as  to  secure  to 
her  and  such  of  my  children  a  comfortable  home,  as 
may  remain  with  her  after  my  death,  after  paying  off 
my  debts  and  the  specific  legacies  herein  before  given, 
I  give  and  devise  to  my  beloved  wife  all  the  rest  and 
residue  of  my  estate,  both  real  and  personal,  for  and 
during  her  widowhood ;  but  if  my  said  wife  shall 
marry  again,  then  and  in  that  event  she  is  to  have  a 
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child's  part  in  my  estate  for  and  during  her  natural  1856. 

life,  and  no  more."  Term. 
The  property  devised  to  Mrs.  Summers  consisted  of 


H  valuable  farm  on  which  the  testator  lived,  a  number   ^^^^™ 

of  slaves  and  all  the  stock,  &c.  upon  the  land.     She       v. 

Bean 
seems  to  have  lived  upon  and  cultivated  the  farm  until 

1850;  when  one  of  her  daughters  having  married  John 

J.  Bean,  in  July  1850  Mrs.  Summers  leased  to  Bean 

for  five  years  the  farm,  slaves,  and  every  thing  upon 

the  land;  for  which  he  covenanted  to  pay  all  debts 

which  she  had  theretofore  contracted,  to  support  the 

family  in  the  style  they  had  been  accustomed  to  live, 

to  pay  for  the  schooling  of  Xancy  and  Blackburn,. two 

of  the  younger  children,  as  long  as  Mrs.    Summers 

chose   to   send   them   to   school  within  the  said  five 

years,  and  to  pay  over  to  Mordecai  A.  Summers,  (one 

of  the  children,)   one-half  of  all  the  profits  arising 

from  the  leased  property  "as  long  as  the  said  M.  A. 

Summers  continued  to  take  an  interest  for  the  family." 

And  he  bound  himself  to  return  every  thing  at  the 

end  of  the  five  years  in  as  good  condition  as  when  he 

took  possession. 

Within  the  first  year  of  the  lease  the  parties  became 

dissatisfied ;  and  on  the  31st  day  of  July  1851  three 

paj)ers  were  ex'ccuted.     One  of  these  was  executed  by 

Bean  and  Mordecai  A.  Summers;  and  it  recited  that 

Mordecai  Summers  had  bought  out  Bean's  lease;  and 

provided  for  the  division  of  the  growing  crop.    Another 

was  a  bond  of  Morde(?ai  A.  Summers,  by  which  he 

bound  himself  to  pay  to  Bean  on  the  1st  of  the  next 

September,  eight  hundred  dollars  for  his  interest  in 

the  real  estate  of  Samuel  Summers.     And  the  third 

was  a  writing   under   seal  by  which   Mrs.   Summers 

and  Mordecai  Summers  "for  various  considerations," 

bound  themselves  to  secure  to  Bean  the  services  of 

Caroline,  a  negro  girl  about  twelve  years  of  age,  and  ■ 

McKendry,  a  black  boy  living  with  D.  Surbaugh — the 
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1856.  t^irl  then  and  the  bov  at  Christmas — the  services  of 

T    1  '' 

Term,  ^liich  two  slaves  the  said  Bean  was  to  have  durins: 


the  life  of  Mrs.  Summers. 


^Td^*^      The  girl  was  luit  into  the  possession  of  Bean;  but 
V.       she  was  afterwards  taken  possession  of  by  Mordecai 
Summers ;  who  also  took  possession  of  the  boy  McKen- 
dry  a  few  days  before  Christmas. 

In  April  1852  John  J.  Bean  filed  his  bill  in  the  Cir- 
cuit  court  of  Putnam  county,  against  Mrs.  Summers 
and  Mordecai  A.  Summers,  in  which  he  set  out  the 
foregoing  tacts,  and  charged  that  the  transfer  of  the 
two  slaves  to  him  was  in  consideration  in  part  of  his 
surrender  of  his  lease.  And  he  prayed  that  the  defen- 
dants might  be  compelled  to  execute  specifically  their 
covenant,  by  delivering  to  him  the  said  two  slaves. 

Mrs.  Summers  answered  the  bill.     She  denied  that 
the  surrender  of  the  lease  was  any  part  of  the  consi- 
deration for  the  covenant  to  let  the  plaintift'  have  the 
two  slaves.     She  said  that  the  difficulties  which  arose 
in  the  family  by  the  unreasonable  acts  and  conduct  of 
the  plaintift,  rendering  it  impossible  for  them  to  live 
together,  by  mutual  consent  the  lease  wa8  canceled, 
and  plaintift  voluntarily  surrendered  his  interest  in  it. 
That  no  consideration  was  ever  asked  or  required  for 
tliis  surrender,  and  none  was  ever  agreed  to  be  given. 
That  the  covenant  in  relation  to  the  two  shives  was 
wholly  independent  of,  and  had  no  connection  what- 
ever with,  the  lease.     That  the  plaintiflT  having  sur- 
rendered the  lease,  claimed  that  he  was  entitled  to  a 
portion  of  the  estate  of  Samuel  Summers  deceased,  in 
right  of  his  wife.     That  failing  to  get  what  he  daimeil 
hreatened  that  unless  his  demands  were  complied 
li  he  would  sue  the  respondent,  and  would  remove 
I    his   wife  to  a  distant  state;    and  by   means  of 
^e  threats  and  tlie  entreaties  of  his  wnfe,  respon- 
t  agreed  to  give  him  the  two  slaves,  and  executed 
covenant,  which  the  plaintiff  insisted  should  be 
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also  executed  by   Mordeeai   A.  Summers*.     She  also  185a 

objected   that   she   had   no   authority  to   execute  the  xerm. 
contract;  and  that  the  f'ourt  had  not  jurisdiction  to 


enforce  it.  "  ^7;^" 

All  the  three  papers  herein  before  mentioned,  were  v. 
attested  by  John  Bowyen,  who  was  examined  as  a 
witness.  He  stated  that  they  were  all  executed  at  the 
same  time;  and  the  lease  was  to  be  given  up  or  de- 
stroyed on  the  same  day.  The  consideration  men- 
tioned for  the  covenant  as  to  the  two  slaves,  as  well 
as  he  could  recollect,  was  in  i)art  the  surrender  of  the 
lease,  and  as  he  supposed  from  the  fact  of  Ben's  wife 
being  the  daughter  of  Mrs.  Summers.  In  answer  to  a 
question  by  defendant,  whether  he  could  state  posi- 
tively that  a  surrender  of  the  lease  was  in  part  consi- 
deration of  *the  aforesaid  covenant,  witness  said,  '*  I 
was  under  that  impression,  though  not  expressly  men- 
tioned at  the  time ;  and  that  the  land  contract,  (the 
sale  of  Bean's  wife's  interest  in  the  real  estate,)  I 
think,  was  also  part  of  the  consideration." 

The  defendants  introduced  a  witness,  T.  R.  Middle- 
ton,  who  testified  that  the  plaintiff*  told  him  he  had 
said  to  Mrs.  Summers,  that  if  she  did  not  do  something- 
for  him,  he  would  rent  out  the  farm  and  take  the- 
negroes  off. 

The  cause  came  on  to  be  heard  in  September  1853^ 
when  the  court  held  that  the  plaintiff*  was  entitled  to- 
a  specific  execution  of  the  contract  to  the  extent  of 
the  interest  of  Mrs.  Summers  in  the  two  slaves:  And 
it  was  decreed  that  the  defendants,  or  whosoever  of 
them  had  control  of  the  said  slaves  should  deliver 
them  to  the  plaintiff*,  to  be  held  by  him  for  the  life  of 
Mrs.  Summers,  unless  she  should  again  marry.  In 
which  last  event  the  slaves  were  to  be  restored  to  her, 
to  be  disposed  of  as  directed  by  the  will  of  Samuel 
Summers  deceased.     From  this  decree  the  defendants 
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1850.     applied   to   tliis   court   for   an  appeal,  which    was  al- 


^Ta}^*^      -RV^/ii/^A  and  Price,  for  the  appellants,  insisted : 
V.  1st.   That  the  court  would   not  enforce  a  specific 

execution  of  the  contract.  ,That  slaves  were  personal 
property ;  and  that  although  the  courts  had  in  some 
cases  interposed  to  restrain  the  sale  of  slaves,  this  was 
on  account  of  the  relation  of  the  parties  to  them,  they 
being  of  peculiar  value  to  them ;  and  not  on  account 
of  the  character  of  the  property.  They  referred  to 
Farley  v.  Farley,  1  McCord's  R.  506 ;  Sarier  v.  Gordon, 

2  Hill  Ch.  R.  S.  Car.  121 ;  Horry  v.  Glover,  Id.  515. 
That  the  courts  of  South  Carolina  had  afterwards  ex- 
tended their  jurisdiction  further,  in  Young  v.  Burton, 
1  McMul.  Equ.  R.  255,  which  was  a  case'in  the  Court 
of  errors ;  and  this  decision  had  been  followe<l  in 
Bryan  v.  Robert,  1  Strobh.  Equ.  R.  334.  That  the 
like  rule  was  followed  in  Georgia ;  Dudley  v.  Mallery, 
4  Georg.  R.  52;  and  in  the  latter  cases  in  this  court; 
Kelly  V.  *SVo//,  5  Gratt.  479;  Sim^  v.  Harrison,  4  Leigh 
346 ;  through  previous  cases  had  limited  the  iuterte- 
rence  of  tlie  court  to  family  slaves.     Allen  v.  Freeland, 

3  Rand.  170;  Randolph  v.  Randolph,  ic^  Rand.  194. 
But  that  all  these  cases  put  the  jurisdiction  on  the 
ground  of  the  relation ;  and  in  Virginia  at  least, 
none  of  them  was  for  the  specific  performance  of  a 
contract. 

2d.  That  the  will  of  Samuel  Summers  deceased 
created  a  trust  for  the  benefit  of  all  his  younger  chil- 
dren, as  well  as  their  mother;  and  that  Mrs.  Summers 
had  no  power  to  dispose  of  the  trust  property.  To 
show  ihat  it  was  a  trust,  they  referred  to  1  Jarin.  on 
Wills,  p.  334,  335,  marg.;  Malbn  v.  Keighley,  2  Ves.  jr. 
R.  333 ;  Harrisons  v.  Hamsun,  3  Gratt.  1.  To  show 
that  it  being  a  trust  Mrs.  Summers  could  not  dispose 
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of  the  pro[>erty,  tliey  referred  to  Batton  on  Specific  1856. 

Performance  221,  67  Law  Libr.;  NlcMl  ^^  Miller  v.  r/^"/^ 
HaiuUy^  10  Graft.  336;    Perkins'  trustee  v.  Dickinson, 


3  Gratt.  335:   Markham   v.  Guerrant,   4   Leigh   279;®"^^'^'^ 
Stinson    V.    Day,   1    Rob.   K.   435;    Wallace   v.   Doldy       v. 
3  Leigh  258.  ^"""- 

3d.  That  if  there  was  not  a  trust,  but  a  simple  life 
estate,  the  remaindermen  should  have  been  parties. 
Nickell  ^  Miller  v.  Handly,  10  Gratt.  336;  Code,  ch. 
103,  §7,^8,  p.  458. 

4th.  That  there  was  no  valuable  consideration  for 
the  covenant.  That  the  bill  only  set  up  a  valuable 
consideration,  which  was  denied  in  the  answer.  The 
plaintiff  cannot  therefore  rely  upon  a  good  considera- 
tion :  And  if  he  could,  it  is  not  sufficient.  They 
referred  to  Batton  on  Specific  Performance,  p.  39, 
67  Law  Libr.;  Darlington  v.  McCoole,  1  Leigh  36; 
Beed  v.  Vannorsdale,  2  Leigh  569;  2  Rob.  Pr.  169, 
170;  Seymoar  v.  Delancey,  6  John.  Ch.  R.  222;  Cath- 
eart  v.  Robinson,  5  Peters'  R.  263;  St,  Joint  \.  Benedict, 
6  John.  Ch.  R.  Ill;  1  Madd.  Ch.  405. 

Parks  and  Fry,  for  the  appellee,  insisted: 
1st.  That  the  contract  was  such  an  one  as  Mrs. 
Summers  could  legally  make,  Mrs.  Bean  being  one  of 
the  children  to  be  supported  out  of  the  estate  left  to 
Mrs.  Summers;  and  there  being  but  six  children  to 
share  the  property,  and  some  nine  slaves,  beside  a 
valuable  tract  of  land,  and  stock  upon  it,  the  slaves 
contracted  to  be  put  into  the  possession  of  Bean  was 
not  more  than  a  reasonable  share. 

2d.  That  there  was  both  a  valuable  and  a  merito- 
rious consideration;  and  that  the  cases  cited  by  the 
other  side  from  1  to  2  Leigh,  showed  that  a  merito- 
rious consideration  was  sufficient  to  sustain  the  con- 
tract. They  also  referred  to  Jones  v.  Ohenchain,  10 
Gratt.  259;  and  Ellis  v.  Ninvno,  10  Cond.  E.  C.  R.  534. 
Vol.  XIII— 52 
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1856.         3(1.   That  a  court  of  equity  would  enforce  a  speeitic 
Term.    Performance  of  the  contract:    And  they  referred  to 
the  cjises  cited  by  the  counsel  for  the  appellants,  and 


^"Sar"^  insisted  that  they  established  the  proposition.     They 

V.       also  referred  to  Addcrfet/  v.  Dixon,  1   Cond.  Eng.  Ch. 

^^''"-     K.  311;    2  Story's   ?:qu.  Jur.  §716  to  718  and  726. 

They  insisted  further  that  the  will  did  not  create  a 

trust.     2  Story's  Equ.  Jur.  §1068,   1069;    Lewin  on 

Trusts,  p.  77,  24  Law  Libr. 

MoNCURE,  J.  The  iirst  objection  taken  to  the  de- 
cree of  the  Circuit  court  is  that  the  appellee  has  an 
adequate  remedy  at  law,  and  that  a  court  of  equity 
has  therefore  no  jurisdiction  of  the  case.  In  answer 
to  this  objection  it  is  contended  that  he  has  not  an 
adequate  remedy  at  law,  first,  because  of  the  nature 
of  the  subject  of  the  contract,  being  slaves;  and  ^^e- 
condlv,  because  of  the  continijent  and  uncertain  inte- 
rest  contracted  for,  being  an  estate  tor  life  or  widow- 
hood. I  will  consider  these  answers  in  their  order. 
And  first,  as  to  the  nature  of  the  subject  of  the 
contract. 

This  is  believed  to  be  the  first  case  in  which  the 
(piestion  has  been  distinctly  presented  for  decision  to 
this  court,  Whether  a  court  of  equity  will  specifically 
execute  a  contract  for  the  sale  or  delivery  of  slaves, 
unless  it  be  shown  that  they  are  of  peculiar  value,  or 
that  adequate  compensation  for  them  cannot  be  olv 
tained  at  law:  Though  there  are  several  decisions  of 
the  court,  which  will  be  hereafter,  noticed,  having  an 

* ortant  l)earing  upon   the  question.     The  English 

vs  throw  no  light  on  the  subject.  The  only  Eng- 
case  I  have  seen  in  \vhich  the  question  was  in- 
ed,  is  that  of  Ptartw  v.  Lisle,  Amb.  R.  7/);  which 
a  suit  to  compel  the  delivery  of  certain  negroes 
L'h  had  been  hired  by  the  defendant  in  the  island 
Antigua.     In  that  case  Lord  Hardwicke  is  reported 
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to  have  said,  "As  to  the  merits,  a  specific  delivery  of  1856. 

the  negroes  is  prayed;  but  that  is  not  necessary,  others  xerm. 
are  as  good  ;  indeed  in  the  case  of  a  cherry-stone  very 


finely  engraved,  and  likewise  of  an  extraordinary  ^^^i^*^ 
wrought  piece  of  plate,  for  the  specific  delivery  of  which  v. 
bills  were  brought  in  this  court,  they  could  not  be  sat- 
isfied any  other  way;  their  value  arose  on  circum- 
stances peculiar  to  themselves;  but  in  other  things,  as 
diamonds,  one  may  be  as  good  as  another."  His  lord- 
ship rightly  considered  negroes  as  property;  but  seems 
not  to  have  considered  them  as  human  beings,  of 
greater  peculiar  value  than  *'a  cherry-stone  very  finely 
engraved,*'  or  "an  extraordinary  wrought  piece  of 
plate."  Certainly  that  case  can  have  no  influence  on 
the  decision  of  this;  which  must  be  decided  on  princi- 
ple, and  with  such  aid  as  may  be  derived  from  our 
own  decisions,  and  those  of  our  sister  states  in  which 
the  institution  of  slavery  exists. 

How  stands  the  case  on  principle?  It  is  a  general 
rule  that  a  party  cannot  come  into  ecjnity  for  relief  if 
he  has  an  adequate  remedy  at  law ;  but  if  he  has  not, 
he  is  entitled,  for  that  very  reason,  to  come  into  equity. 
On  this  rule,  the  doctrine  of  specific  performajice  rests. 
Courts  ot  equity  have  long,  if  not  always,  exercised  a 
general  jurisdiction  in  the  specific  execution  of  con- 
tracts concerning  real  estate ;  "  not  upon  any  distinc- 
tion between  realty  and  personalty,  but  because  da- 
mages at  law  may  not,  in  the  particular  case,  aflford  a 
complete  remedy."  Adderley  v.  Dixon,  1  Sim.  &  Stu. 
607,  1  Cond.  Eng.  Ch.  R.  311,  2  Story's  Eq.  Jur.  §  717. 
Although  in  some  cases  of  contract  for  the  purchase  of 
real  estate  a  party  may  have  an  adequate  remedy  at 
law,  yet  he  is  not  bound  to  resort  to  it,  but  may,  at 
his  election,  sue  in  equity.  Where  such  a  contract  is 
unobjectionable,  it  is  as  much  of  course  for  a  court  of 
equity  to  decree  a  specific  performance,  as  it  is  for  a 
court  of  law  to  give  damages  for  the  breach  of  the 
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1856.     contract.     HoU  v.  Warren,  9  Ves.  R.  605.     The  party 
Term.    "^^^  "^^  show  that  the  land  is  of  pecuHar  value,  or 

that  he  could   not  be  adequately  compensated  iu  da- 

^"&  S^™  mages  for  the  loss  of  it.  It  is  enough  that  he  so  coii- 
V.  siders,  and  prefers  to  have  the  land  in  specie.  And  that 
he  does  so  is  conclusively  shown  by  his  suit  for  specific 
performance.  His  right  to  bring  such  a  suit  iu  all 
cases  is  founded  on  the  nature  of  the  subject,  and  on 
the  advantage  of  having  a  general  rule  and  the  diffi- 
culty and  inconvenience  of  forming  exceptions  thereto. 
Generally  an  adequate  remedy  may  be  had  at  law 
for  the  breach  of  a  contract  concering  any  other  per- 
sonalty than  slaves;  and  therefore,  as  a  general  rule,  a 
court  of  equity  will  not  enforce  the  execution  of  such 
a  contract.  But  sometimes  an  adequate  remedy  at  law 
cannot  be  had  fur  the  breach  of  such  a  contract ;  and 
then  its  specific  execution  will  be  enforced  in  equity. 
As,  however,  it  would  be  presumed,  from  the  geuend 
nature  of  such  other  personal  property,  that  an  ade- 
quate remedy  may  be  had  at  law  for  the  breach  of  a 
contract  concerning  it,  the  contrary  ought  to  be  made 
to  appear  in  any  case  in  which  the  specific  execution 
of  such  a  contract  may  be  sought. 

Now  let  us  apply  the  test  to  the  peculiar  species  of 
property  under  consideration.  Are  slaves,  in  their 
very  nature,  such  property  as  that  an  adequate  remedy 
at  law  cannot  generally  be  had  for  a  breach  of  a  con- 
tract to  sell  and  deliver  them  ?  If  they  are  not,  then 
the  same  principle  applies  to  them  which  applies  to 
other  personal  property.  But  it  they  are,  then  the 
same,  or  nearly  the  same,  principle  applies  to  them 
which  applies  to  real  estate ;  and  in  a  suit  for  specific 
execution  it  will  be  presumed,  from  the  very  nature  of 
the  subject,  and  without  any  allegation  to  that  effect, 
that  an  adequate  rem'edy  cannot  be  had  at  law.  I  am 
of  opinion  that  they  are.  Slaves  are  not  only  property 
but  rational  beings;  and  are  generally  acquired  with 
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reference   to  their    moral    and   intellectual   qualities.  1856. 

Therefore  damages  at  law,  which  are  measured  by  the  rp^^ 
ordinary  market  value  of  the  subject,  will  not  gene- 


rally atford  adequate  compensation  for  the  breach  of  a  ^^^^^f* 
contract  for  the  sale  of  slaves.  There  is  at  least  as  v. 
ranch  reason  for  enforcing  the  speciiic  execution  ot  a 
contract  for  the  sale  of  slaves,  as  of  a  contract  for  the 
sale  of  real  estate.  The  only  difference  between  the 
two  cases  seems  so  be  this,  that  while  in  the  latter 
specific  execution  will  always  be  enforced  if  the  con- 
tract be  Unobjectionable  and  the  suit  be  brought  in 
due  time,  it  will  not  in  the  former,  if  it  appear  that 
the  slaves  were  purchased  as  merchandise,  without 
reference  to  their  peculiar  value  to  the  purchaser,  or 
that  the  plaintiff  is  a  mere  mortgagee  or  other  incum- 
brancer; in  which  case,  as  the  slaves  are  to  be  sold  at 
all  events,  damages  at  law  assessed  according  to  their 
market  value,  would  be  adequate  compensation. 

Thus  stands  the  case  on  principle,  as  it  seems  to  me. 
Let  us  now  see  how  it  is  affected  by  any  decisions  in 
this  and  other  southern  states.  And  first,  in  regard  to 
the  latter. 

In  South  Carolina  the  subject  has  received  fuller 
consideration  than  in  any  other  state ;  and  the  law  is 
now  firmly  settled  in  precise  accordance  with  what  I 
have  stated.  There  is  some  apparent  contradiction  in 
the  earlier  cases,  as  might  naturally  be  expected  in 
the  application  of  principle  to  a  new  subject.  The 
line  between  real  and  personal  estate  in  regard  to  the 
specific  execution  of  contracts  had  been  so  long  drawn, 
an<l  was  so  well  marked  in  the  English  books,  that 
the  courts  were  at  first  inclined  to  apply  the  same  rule 
to  slaves  as  to  other  personal  estate.  Accordingly, 
Farley  v.  Farley^  1  McCord's  Ch.  R.  506,  was  decided 
on  that  principle.  But  in  Sarter  ^  wife  v.  Gordon^ 
adm'r^  2  Hill's  Ch.  R.  121,  it  was  laid  down  iis  a 
general  rule  that  a  bill  will  lie  for  the  specific  delivery 
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1856.     of  slaves  as  for  the  specific  performance  of  a  contract 
Term.    ^^^  ^^^^  ^^'^  ^^  land.     In  Horry  v.  Glover^  Id.  515,  the 
same  rule  is  laid  down,  and  many  forcible  observations 


"&S.^™  are  made  to  show  the  injustice,  uncertainty  and  incon- 
V.       venience  of  any  other  rule.      It  is  also  stated  as  an 
exception  to  the  rule,  that  if  a  purchaser,  contract  for 
slaves  generally,  with  no.  view  to  any  particular  indi- 
viduals, or  as  merchandise,  to  sell  again,  the  remedy 
is  at  law.     In  Young  v.  Burton^  1  McMul.  Equ.  R.  255, 
the  subject  was  fully  considered  by  the  Court  of  errors, 
and  the  cases  of  Sarter  v.  Gordon  and  Horry  v.  Glover 
were  entirely  approved.     In  reference  to  those  eases 
the  court  say,  that  although  they  were  attended  with 
the  peculiar,  or  rather  common  circumstance  that  the 
slaves  in  controversy  were  family  slaves,  it  was  the 
intention  of  the  court  to  lay  down  and  establish  a 
general  rule.     And  in  reference  to  Farley  v.  Farhj, 
and  the  other  early  cases  on  the  subject,  they  say, 
that  those  cases  were  decided  without   reference  to 
that  distinction  which  obviously  exists  between  slaves 
and  other  chattels,  and  were  based  on  a  servile  ad- 
herence to  the  English  rule,  and  a  total  disregard  to 
the  principle  on  which  it  was  founded.     The  whole 
opinion  of  the  court  in  that  case  is  very  able,  and  I 
think  conclusively  demonstrates  the  correctness  of  the 
principle  it  affirms.     There  is  nothing  in  conflict  with 
it  in  any  subsequent  ca^e.     There  has  been,  so  far  as 
I  have  seen,  no  subsequent  case  on  the  subject  in  the 
Court  of  errors.     There  have  been  several  in  the  Court 
of  appeals  in  equity;  but  they  all  re(!Ognize  and  follow 
Yoinuj  V.  Burton^  which  is  regarded  as  finally  settling 
the  law  on  the  subject  in   that  state.     Ellis  v.  Com- 
mander,! Strobh.  Equ.  R.  188;  Bryan  v.  Robert,  Id, 
334;  Sms  v.  Shelton,  2  Id.   221.     The  same  doctrine 
prevails  in   Xorth    Carolina.     Williams  v.   Howard,  3 
Murph.  R.  74.     Also  in  Tennessee.     Loftin  v.  Espj^ 
4  Yerg.  R.  84;  Henderson  wVaulx  ^  wife,  10  Id.  30. 
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Also  in  Mississippi.     Murphy  v.   Clark^  1  Smeades  &  1856. 

Marsh.  221;  Butler  v.  Hicks,  11  Id.  78  ;  Hull  v.  Clark,  ^^^^^ 
14  Id.  187.     In  Georgia  a  different  doctrine  prevails ; 


and  it  is  held,  in  conformity  with  the  English  rule  iu  Summers 

regard  to  chattels,  that  to  give  a  Court  of  equity  juris-       v. 

diction  to  enforce  a  specific  delivery  of  slaves,  it  is  ne-      ^^* 

cessary  to  charge  and  prove  peculiar  circumstances;  as 

that  they  are  family  servants,  a  carpenter,  blacksmith, 

wagoner,  hostler,  &c.     Dudley  v.  Mallery,  4  Georgia  K. 

52,  65.     Also,  it  would  seem,  in  Alabama ;  Savery  v. 

Spenee,  13  Alab.  R.  561 ;  though  I  have  not  seen  the 

case  itself,  the  volume  containing  it  being  out  of  place 

in  the  library.     The  foregoing  are  all  the  decisions  of 

our  sister  states,  within  my  knowledge,  which  appear 

to  nave  a  material  bearing  on  the  subject.    There  may 

be  others :  But  I  think  it  may  be  safely  concluded  that 

the  decided  preponderance  of  authority  to  be  derived 

from  that  source  is  in  favor  of  the  general  jurisdiction 

of  equity  to  enforce  the  specific  execution  of  a  contract 

to  sell  or  deliver  slaves. 

I  will  now  refer  to  such  of  our  own  decisions  as 
seem  to  me  to  affect  the  question.  They  are  all  cases 
in  which  the  question  was,  whether  a  court  of  equity 
would  enjoin  the  sale  ot  one  man's  slaves  under  an 
execution  against  another  man's  goods.  In  Wilson  v. 
Butler,  3  Munf.  559,  the  aflirmative  of  the  question 
was  held;  the  court  being  of  opinion  that  the  reme- 
dies of  the  owner  at  law  are  not  in  exclusion  of  a 
proceeding  in  equity,  having  for  its  object  the  reten- 
tion of  the  property  in  specie.  The  case  was  expressly 
placed  on  the  same  ground,  in  regard  to  equitable  ju- 
risdiction, with  a  suit  for  specific  performance;  thus 
admitting,  as  it  seems  to  me,  that  in  such  a  suit  to  en- 
force the  delivery  of  slaves,  the  jurisdiction  of  equity 
exists.  Scott  V.  Halladay,  5  Id.  103,  and  Sa/upson  v. 
Bryce,  Id.  175,  were  cases  of  the  same  kind,  and  de- 
cided in  the  same  way.     In  Bowyer  v.  Oriyh,  3  Rand. 
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1856.     25,  tlie  plaintiff  was  an  incumbrancer  merely,  and  it 
Term.    ^^^'^  '^^''^^  ^^'^^  ^^  '^^''  ^'^  ample  remedy  at  law,  and 


Summers 


therefore  no  right  to  come  into  equity.     What  is  said 
mmers  ^^  Judge  Carr  in  delivering  the  opinion  of  the  court, 
V.       on  the  general  question  of  the  jurisdiction  of  equity 
in  such  cases,  is  ohider  du'tam^  and  in  conflict  with  sub- 
sequent decisions,  which  will  be  presently  noticed.    In 
Allen  V.  Fnelaiul^  Id.  170,  which  was  decided  before, 
though  reported  after  Bo^cyer  v.  Creigh^  the  court  was 
unanimously  of  opinion  that  the  appellant  claimed  the 
slaves  in   controversy   under  a  fraudulent   sale,  and 
therefore  affirmed  the  decree  dissolving  his  injunction. 
Three  of  the  judges  intimate  their  opinions  on  the 
question  of  jurisdiction  in  such  cases.     Judge  Cafr's 
conforms  with  the  vie\vs  expressed  by  him  in  Bcnryer 
V.   CWic/h,  and  takes  the  ground  that  peculiar  value 
must  be  shown  to  give  the  court  jurisdiction.    Judge 
Green  inclined  to  think  that  slaves  ought  prima  fade 
to  be  considered  as  of  peculiar  value  to  their  owners, 
and  not  properly  a  subject  for  adequate  compensation 
in  damages,  as  land  is  considered  to  be  to  a  purchaser; 
but  that  this  presumption  may  be  repelled,  as  in  the 
case  of  a  person  purchasing  slaves  for  the  avowed  pur- 
pose of  selling  them  again.     And  he  inclined  to  think 
it   was  repelled  by   the   circumstances  of  that  case: 
though  he  said  it  was  not  necessary  to  decide  the  case 
on  that  ground.     Judge  Brooke,  after  commenting  on 
the  peculiar  nature  and  value  of  the  property,  said  that 
in  all  such  cases  this  court  had  exercised  a  restraining 
power,  except  a  case  in  which,  whatever  may  be  the 
decision  of  it,  the  property  is  to  be  sold  and  the  only 
controversy  is  as  to  the  proceeds  of  sale ;  and  he  there- 
fore thought  the   injunction  was   properly  awarded; 
though  u[)on  the  merits  he  concurred  with  the  rest  of 
the  court  in  affirming  the  decree.    In  Randolph  v.  Ran- 
diflphy  6  Hand.  194,  the  question,  whether  slaves  are 
prima  facie  of  siich  peculiar  value  as  to  give  a  court  of 
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equity  jurisdiction  to  restrain  a  wrongful  sale  of  them  1856. 

under   execution,  was   fairly    presented  for  decision :  xe"m. 
And  four  out  of  the  live  judges  concurred  in  opinion 


Summers 


that  they  are.     Judge  Green  said,  *'  This  prima  fade   ^^^' 
presumption   may   however   be   repelled   by  circum-       v. 
stances.     As  if  the  slaves  were  necessarily  to  be  sold, 
(as  in  the  case  of  their  being  pledged  for  the  payment 
of  debts,)   and   the   question   is   between   a   creditor 
claiming  under  a  specific  lien,  and  one  claiming  under 
execution ;  or,  if  they  were  in  the  hands  of  the  owner 
as  a  subject  of  traific;  in  such  cases  the  injury  done 
to   the  owner  by  seizing  and   selling  them,  under  an 
execution    against   another,   would   be  precisely   and 
accurately  measured  by  their  market  value."     Judge 
Cabell  said,  "  It  should  be  regarded  as  a  general  rule, 
that  the   courts   of  chancery   are   bound  to  interpose 
whenever  the  slaves  of  one  man  are  about  to  be  sold 
to  pay  the  debts  of  another.     The  exceptions  to  this 
general  rule,  whatever  they  maj^  be,  are  to  be  brought 
forward   and  established   in   each    particular  case  by 
those  who  claim  the  benefit  of  them."     The  other  two 
concurring  judges  were  Brooke  and  Coalter.     Judge 
Carr  delivered  a  dissenting  opinion,  in  whiT^h  he  ad- 
hered   to   his    former    views.     In   Sims   v.    Harrison^ 
4  Leigh  346,  the  case  of  Randolph  v.   Randolph  was 
approved  ;  and   was   declared   as  having   determined 
that  in  every  case  in  which  the  owner  of  slaves  wrong- 
fully taken  under  execution  applies  to  a  court  of  equity 
to  inhibit  the  sale  of  them,  the  court  ought  to  award 
an  injunction,  and  if  the  case  be  made  out  to  give  re- 
lief, though  it  be  neither  alleged  in  the  bill,  nor  proved 
that  the  slaves  have  any  peculiar  value.     The  only  re- 
maining case,  I   believe,   is   Kellf/   v.  Scolt,   5   Gratt. 
479,    which   follows  the  principle   settled  in  the  two 
cases   last    cited.     The   result   of  these    decisions,    it 
seems  to  me,  is  to  maintain  the  general  jurisdiction 
of  equity  to  enforce  the  specific  execution  of  a  con- 
VoL.  XIII — 53 
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1856.  tract  to  sell  or  deliver  slaves.  There  is  at  least  as 
Term.  ^^^^  reason  for  enforcing  the  specific  delivery  of 
slaves  according  to  contract,  as  for  protecting  them 


^"&  Tf^  from  a  wrongful  sale  under  execution  after  their  de- 
V.  livery.  The  reason  in  each  case  is,  that  the  legal 
remedy  is  inadequate.  But  it  is  less  so  in  the  latter 
than  the  former  case.  In  the  latter,  the  party  would 
generally  have  his  choice  of  several  remedies  at  law, 
as  detinue  or  trover  for  the  recovery  of  the  property 
or  its  value,  or  an  action  on  the  indemnifying  bond 
provided  for  by  law  in  such  cases.  While  in  the  for- 
mer, his  only  legal  remedy  would  be  an  action  for 
damages.  It  can  make  no  difference  in  principle,  that 
in  the  latter  he  is  already  owner  of  the  slaves,  while 
in  the  former  he  has  only  contracted  for  the  owner- 
ship. It  is  true  that  in  the  latter  he  may  have  formed 
an  attachment  to  the  slaves  from  long  connection  with 
them ;  but  that  connection  may  have  existed  only  for 
a  day.  A  purchaser  of  slaves  for  his  own  use,  looks 
to  their  qualities,  and  generally  buys  such  only  as  will 
suit  him.  In  each  case,  peculiar  value  will  alike  he 
presumed. 

I  am  therefore  of  opinion,  both  upon  principle  and 
authority,  that  it  may  be  laid  down  as  a  general  rule, 
that  a  court  of  equity  has  jurisdiction  to  enforce  the 
specific  execution  of  a  contract  for  the  sale  or  deHvery 
of  slaves,  thous:h  it  be  neither  allesred  in  the  bill  nor 
proved  that  they  have  any  peculiar  value.  The  ex- 
ceptions to  this  rule,  whatever  they  may  be,  (as  wai^ 
said  by  Judge  Cabell  in  RamhAph  \\  Bandolph^  are  to 
be  brought  forward  and  established  in  each  particular 
case  by  those  who  claim  the  benefit  of  them.  It  is 
unnecessary  to  define  them  in  this  case,  as  it  fiills 
within  none  of  them. 

I  am  ako  of  opinion  that  the  appellee  has  not  au 
adequate  remedy  at  law%  because  of  the  uncertain  and 
continu:ent   interest    contracted    for.     His    remedv  at 
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law  is  an  action  upon  the  covenant  of  the  appellants  1856. 

to  }?ecure  to  him  the  services  of  the  slaves  in  contro-  Term, 
versy  during  the   lifetime   of   the   female   appellant. 


There  is  no  safe  or  certain  rule  whereby  the  damages  '""^^^'^^ 
could  be  measured  in  such  an  action  ;  and  they  could  v. 
only  be  conjectured  by  the  jury.  If  there  were  no 
other  remedy,  that,  from  necessity,  would  have  to  be 
resorted  to,  and  the  best  attainable  result  arrived  at, 
by  the  aid  of  tables  of  longevity  or  otherwise.  After 
all,  such  result  would  probably  be  wide  of  the  true 
mark.  At  least  it  must  be  admitted  that  such  a  re- 
medy is  inadequate ;  and  that  is  sufficient  reason  for  a 
suit  in  equity  to  obtain  the  very  thing  contracted  for, 
which  will  do  exact  justice  to  both  parties.  If  the 
covenant  be  construed  to  be  for  the  use  of  the  slaves 
during  the  widowhood  of  the  female  appellant,  (which 
was  the  extent  of  her  interest  therein,  and  all  that  can 
be  recovered  of  her  in  a  suit  for  specific  performance,) 
then  it  would  be  still  more  difficult  to  estimate  the 
damages  in  an  action  at  law,  and  there  would  be 
greater  reason  for  a  suit  in  equity.  For  the  authorities 
ou  this  branch  of  the  case,  see  the  notes  to  didder  v. 
Rutier^  in  Leading  Cases  in  Equity,  65  Law  Libr.  p. 
529,  532-537 ;  Batten  on  Contracts  234,  67  Law  Libr. 
138-144. 

If  the  appellee  could  recover  the  slaves  by  an  ac- 
tion of  detinue,  he  would  have  an  ample  remedy  at 
law  and  could  not  come  into  equity  for  relief.  Arm- 
strong V,  Hunions,  1  Rob.  R.  323,  and  cases  therein 
cited.  But  he  cannot  maintain  that  action,  at  least 
tor  both  of  the  slaves.  The  legal  title  was  not  vested 
in  him  by  the  covenant,  which  is  merely  executory. 
That  he  obtained,  and  for  a  short  time  held,  possession 
of  the  girl,  cannot  take  the  case  out  of  the  jurisdic- 
tion of  equity.  He  never  obtained  possession  of  the 
boy;  and  was  soon  disiiossessed  of  the  girl  by  the 
appellants,  who  now  hold  both  against  him.     Even  if 
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1856.    he  could  maintain  detinue  for  the  girl,  (which  from 
Term.     ^^^  peculiar  terms  of  the  contract,  may  be  doubtful,) 


he  cannot  for  the  boy,  and  may  therefore  sue  in  equity 
^^&S^™  for  both.     The  covenant  is  joint,  and  a  court  of  equity 
V.       having  jurisdiction  of  the  subject  may  give  complete 
relief. 

The  jurisdiction  of  a  court  of  equity  being  main- 
tainable in  this  case  on  the  ground  of  specific  per- 
formance,  and  the   party   having   a  remedy  at  law 
though  inadequate,  the  application,  as  in  every  such 
case,  is  addressed  to  the  sound  discretion  of  the  court, 
which  will  enforce  the  contract  if  no  good  cause  be 
shown  or  appear  to  the  contrary.     It  was  insisted,  in 
behalf  of  the  appellants,  that  the  contract  in  this  case 
ought  not  to  be   enforced  for  several   reasons.    The 
first  of  which  is,  want  of  consideration.    The  appellee 
contends  that  the  contract  was  founded  both  on  valu- 
able and  meritorious  consideration,  and  that  either  is 
sufficient   to  authorize  the  specific  enforcement  of  a 
contract.     The  valuable  consideration  relied  on  is,  the 
surrender  of  the  lease.     The  appellants  do  not  deny 
that  this  would  be  a  valuable  and  adequate  considera- 
tion, supposing  that  the  female  appellant  had  authority 
to  make  it— a  question  which  will  be  presently  con- 
sidered ;  but  they  deny  that  the  contract  was  founded 
on   that  consideration,  and  aver  that  the  lease  was 
voluntarily  surrendered.     The  lease  was  for  the  term 
of  five  years,  and  was  surrendered  at  the  end  of  one 
year.     The  surrender  and  the  contract  tor  the  services 
of  the  two  slaves  in  controversy  bear  date  on  the  same 
day,  and  were  executed  at  the  same  time.     The  infer- 
ence from  this  fact,  in  the  absence  of  any  evidence  to 
the  contrary,  is   almost  irresistible   that  the  two  in- 
struments were  dependent  upon  and  in  consideration 
of  each  other.     The  inference  is  supported  and   not 
opposed  by  other  evidence.     At  the  same  time  with 
the  execution  of  the  said  surrender  and  contract  two 
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Other   instruments  were  executed   by    the  parties  or  1856. 

some  of  them ;  one  of  the  said  instruments  being  the  xerm. 
obligation  of  the  appellant  Mordecai  A.  Summers  for 


Summers 


the  purchase  money  of  the  appellee's  interest  in  the    ^^^ 

real    estate  of  Sanluel  Summers;  and  the  other,  an       v. 

Be&n 
agreement  between  the  said  M.  A.  Summers  and  the 

appellee  in  regard  to  the  crop  on  the  demised  premises. 
The  latter  recites  that  M.  A.  Summers,  (who  was  evi- 
dently acting  for  his  mother,)  had  bought  out  the  ap- 
pellee's lease,  which  was  then  surrendered.  This 
shows  that  the  surrender  was  not  voluntary,  and  no 
other  consideration  appears  than  the  cotemporaneous 
contract  for  the  services  of  the  two  slaves.  The  con- 
tract itself  recites  that  it  was  executed  *'  for  various 
considerations."  Being  under  seal,  it  would  be  an 
estoppel  at  law  to  a  denial  of  the  consideration  ;  and 
though  not  an  estoppel  in  equity,  it  is  yet  prima  facie 
evidence  of  the  fact  it  recites  against  the  parties 
thereto.  In  addition  to  all  this,  Bowyer  the  attesting 
witness  to  all  these  instruments,  and  who  was  present 
at  their  execution,  being  asked  what  were  the  various 
considerations  mentioned  in  the  covenant,  said  in  his 
deposition,  "  The  consideration  mentioned,  as  well  as 
I  can  recollect,  was  in  part  the  surrender  of  the  lease 
agreement,  and  I  supposed  from  the  fact  of  said  Bean's 
wife  being  the  daughter  of  Mrs.  Summers."  And  be- 
ing asked  by  the  appellants  whether  he  could  state 
postively  that  a  surrender  of  the  lease  was  part  con- 
sideration of  the  covenant,  said,  "I  was  under  that 
impression,  though  not  expressly  mentioned  at  the 
time,  and  that  the  land  contract  I  think  was  also  a 
part  of  the  consideration."  Upon  the  whole,  I  think 
it  manifestly  appaars  that  these  acts  and  instruments 
were  all  parcels  of  one  family  arrangement;  and  mu- 
tually dependent  upon,  and  in  consideration  of  each 
other;  and  that  the  appellee  would  not  have  sur- 
rendered the  l^ase   but  for   the   execution  of  the  co- 
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1856.    venant.     I  am  therefore  of  opinion  that  the  covenant 
Term.    ^^^®  founded  on  valuable  and  adequate  consideration  : 
Which  renders,  it  necessary  to  consider  the  question, 


"^^®^  whether  it  is  founded  on  meritorious  consideration; 

V.       or  such  as  would  authorize  a  court  of  equity  to  decree 
Bean.     -^  -n  n  *      "^ 

Its  specific  performance. 

Another  reason  assigned  for  not  enforcing  the  spe- 
cific execution  of  the  contract  is,  that  it  would  be  a 
breach  of  trust ;  and  that  a  court  of  equity  will  not 
aid  any  person  in  obtaining  the  performance  of  an 
agreement,  which,  if  executed,  would  be.  a  breach  of 
the  trust  reposed  in  the  other  party.  Batten  221, 
67  Law  Libr.  132.  The  supposed  trust  is  created  by 
the  7th  clause  of  the  will  of  Samuel  Summers.  It 
was  contended  in  behalf  of  the  appellee  that  this 
clause  creates  no  trust ;  or  at  least  none  that  can  be 
enforced;  and  only  indicates  the  motive  of  the  testator 
for  giving  the  residuum  of  his  estate  to  his  wife  during 
her  widowhood ;  and  Wallace  v.  DolcTs  ex'ors,  3  Leigh 
258,  and  Stinson^  ex^or,  v.  Dat/  ^  wife^  1  Rob.  R.  435, 
were  relied  on  to  sustain  this  view ;  while  Markham  v. 
Guen^aniy  4  Leigh  279;  Perkim^  trustee  v.  DickiMm^ 
3  Gratt.  335 ;  NickeU  v.  HamUy,  10  Gratt.  336,  and 
1  Jarm.  on  Wills  334-5,  were  relied  on  by  the  counsel 
for  the  appellant  to  sustain  the  contrary  view.  But  I 
think  it  will  be  unnecessary  to  decide  this  question; 
being  of  opinion  that  another  position  taken  on  behalf 
of  the  appellee  is  sustainable,  to  wit,  that  even  if  the 
supposed  trust  exists,  it  would  not  be  violated  by  the 
specific  enforcement  of  the  contract.  The  testator  cer- 
ttiinly  intended  to  give  his  wife  a  considerable  personal 
interest  in  the  residuum  of  his  estate  during  her  wi- 
dowhood— more  than  a  child's  part,  for  life,  to  which 
he  limits  her  interest  in  the  event  of  her  marrying 
again.  And  he  certainly  intended  to  give  her  during 
that  period,  if  not  the  uncontrolled  disposition,  at  least 
a  very  large  discretion  in  the  management  of  the  sub- 
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ject — as  large  as  possible,  consistently  with   the  de-  1856. 

clared  purposes  of  the  supposed  trust.     It  does  not  xerm. 
appear  that  the  execution  of  the  lease  was  a  violation 


of  the  trust;  but  rather  that  it  was  reasonably  sup-  ^^'^^'^ 
posed  to  be  a  convenient  mode  of  executing  the  trust.  v. 
The  trustee  u^as  not  bound  to  keep  the  property  toge- 
ther, and  cultivate  the  land  herself;  but  might,  if  it 
was  the  interest  of  the  parties  concerned  to  do  so,  rent 
out  the  land  and  hire  out  the  negroes.  She  might  have 
leased  out  the  trust  subject  for  a  terra  of  years,  even 
to  a  stranger.  She  leased  it  for  five  years  to  the  ap- 
pellee, her  son  in  law,  whose  wife  was  one  of  the  four 
children  who  were  living  with  her,  and  one  of  the  ob- 
jects of  the  supposed  trust.  In  consideration  whereof, 
he  stipulated  to  pay  all  her  debts,  to  support  the  family, 
to  pay  for  the  schooling  of  the  two  younger  children, 
and  provide  them  with  books;  in  fine,  to  fulfill  all  the 
purposes  of  the  trust  during  his  term,  and  at  the  end 
of  it  to  restore  the  subject  in  as  good  or  better  condi- 
tion than  when  he  received  it.  He  also  stipulated  to 
pay  to  M.  A.  Summers,  another  and  the  oldest  of  the 
said  four  children,  one-half  of  all  the  profits  arising 
from  the  subject,  as  long  as  he  continued  "taking  an 
interest  in  the  family.  It  is  not  pretended  that  the 
consideration  thus  stipulated  for,  would  not  have  beei> 
an  ample  rent  for  the  property;  and  supposing  the 
stipulations  to  be  faithfully  performed,  it  is  impossible 
to  regard  the  arrangement  as  a  breach  of  trust.  On 
the  contrary,  it  seemed  to  be  the  best  mode  of  eftec- 
tuating  the  trust.  All  the  family  continued  to  live 
together  in  the  mansion-house  of  the  testator;  the  pro- 
perty was  kept  together,  and  under  the  management 
of  the  son  in  law;  and,  if  there  should  be  any  profits^ 
after  paying  the  expenses  of  the  operation  and  support- 
ing the  family,  they  were  to  be  equally  divided  be- 
tween the  son  and  son  in  law.  It  turned  out,  how^- 
ever,  that  some  disagreement  arose  betw^een  the  par- 
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1856.    ties;  and  they  found  it  necessary  to  make  a  different 
Term,    arrangement.     The  consequence  was,  that  about  a  year 


Summere 


after  the  execution  of  the  lease,  it  was  surrendered,  the 
'2^^^™  appellee  sold  his  wile's  interest  in  the  real  estate  to 
V.  the  appellant  M.  A.  Summers,  and  the  appellants  exe- 
cuted the  covenant  in  regard  to  the  two  slaves  in  con- 
troversy. The  c|uestion  now  is,  Was  the  execution  of 
that  covenant  a  breach  of  the  supposed  trust?  If  the 
trustee  had  a  right  to  make  the  lease,  she  had  a  right 
to  accept  its  surrender,  and  to  pay  a  reasonable  con- 
sideration therefor  out  of  the  trust  subject,  if  required 
by  the  interest  (»f  the  beneficiaries.'  It  does  not  apjwar 
that  the  use  of  the  two  slaves  for  her  life  or  widow- 
hood, was  an  unreasonable  consideration  to  pay  for  the 
surrender  of  the  lease.  But  whether  it  was  or  not, 
the  covenant  was  not  a  breach  of  trust,  if  the  remain- 
ing trust  subject,  retained  in  the  hands  of  the  trustee, 
is  ample  for  all  the  purposes  of  the  trust;  for  the  nse 
during  her  widowhood  of  all  beyond  that,  certainly 
belongs  to  her.  It  is  not  pretended  that  the  remaining 
trust  subject  is  not  ample  for  those  purposes.  It  would 
be  strange,  indeed,  if  she  had  so  little  individual  inte- 
rest in  the  subject,  and  so  little  power  over  it,  that  she 
could  not  [tart  with  the  use  during  her  widowhood  of 
a  boy  and  girl,  11  and  13  years  of  age,  when  she  re- 
tained, subject  to  the  purposes  of  the  trust,  all  the 
other  personal  estate,  including  nine  slaves  and  all  the 
real  estate.  And  that  too  when  her  son,  one  of  the 
beneficiaries,  joined  in  the  aet  of  alienation,  and  the 
husband  of  another  was  the  alienee;  thus  leaving  only 
two  of  the  beneficiaries  who  could  have  any  cause  to 
complain,  and  they,  only  if  the  subject  retained  should 
be  inadequate  to  their  support.  It  is  not  pretended 
that,  if  there  had  been  no  other  consideration  for  the 
covenant  than  to  make  an  advancement  out  of  the  per- 
sonal estate  to  the  wife  of  the  a|>i)ellee,  the  two  slaves 
in  controversy  would  have  been  an  excessive  advance- 
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ment,  or  such  a  one  as  it  was  not  altogether  proper  to  1856. 

make,  under  the  circumstances.     She  was  one  of  the  Term, 
children  for  whom  a  comfortable  home  was  provided 


by  the  trust,  if  trust  it  was.     And  when  she  married  ^"^^j^'* 

and  left  the  maternal  roof,  it  was  nothing  more  than       v. 

Bean 
meet  and  right,  and  seems  to  be  consonant  with  the 

purposes  of  the  trust,  that  her  mother,  if  she  chose  to 
do  so,  should  make  her  a  fair  and  reasonable  advance- 
ment out  of  the  trust  subject;  taking  care  to  do  no  in- 
justice to  the  remaining  beneficiaries.  In  no  view  of 
the  case,  therefore,  can  the  covenant  be  regarded  as  a 
violation  of  the  supposed  trust. 

Another  reason  assigned  for  not  decreeing  the  execu- 
tion of  the  covenant  is,  that  it  was  extorted  from  the 
appellants  by  the  use  of  harsh  and  unjust  means. 
The  only  foundation  for  this  objection  in  the  record  is 
the  evidence  of  Middleton,  who  testifies  that  the 
appellee  said  he  had  told  the  appellant  Mrs.  Summers, 
that  he  would  rent  out  the  farm  and  take  the  negroes 
off  if  she  would  not  do  something  for  him.  This  must 
have  occurred  while  he  held  the  lease ;  and  the  only 
tendency  of  the  evidence  is,  to  show  that  the  covenant 
was  executed  in  consideration,  in  part  at  least,  of 
the  surrender  of  the  lease.  The  evidence  is  inconsis- 
tent with  the  answer  of  Mrs.  Summers,  who  says  the 
lease  was  voluntarily  surrendered,  and  that  the  means 
by  which  the  covenant  was  obtained  were  used  after 
the  surrender  of  the  lease ;  although  the  surrender  and 
covenant  bear  date  on  the  same  day,  and  it  is  proved 
were  executed  at  the  same  time.  It  is  not  pre- 
tended that  any  other  means  were  then  used  than  the 
cotemporaneous  execution  of  both  instruments ;  and 
it  appears  that  none  other  were  from  the  evidence  of 
the  attesting  witness.  This  objection  therefore  is  un- 
sustained. 

I  have  noticed  all  the  reasons  assigned  for  not  en- 
forcing the  specific  execution  of  the  covenant;  and 
Vol,  XTii— 54 
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1856.     considering  them  insufficient,  I  think  the  appellee  is 
Term,    entitled  to  have  that  mode  of  relief. 

Before  closing  this  opinion  it  is  necessary  to  notice 


^"&  al^"^  an  objection  taken  to  the  decree  for  want  of  parties. 
V.       It  was  contended  that  the  persons  entitled  in  remain- 


Bean. 


der  to  the  slaves  in  controversy  on  the  death  or  mar- 
riage of  the  appellant  Mrs.  Summers,  are  proper  par- 
ties to  this  suit.  I  do  not  think  so.  The  estate  in 
remainder  is  not  in  controversy  in  this  suit,  and  can- 
not be  affected  by  the,  result  of  it.  The  rights  of  the 
remaindermen  will  be  the  same,  whether  the  particular 
estate  be  held  by  the  appellants  or  the  appellee,  and 
are  amply  protected  by  law  in  either  case.  A  court 
of  equity  will  interpose  for  their  protection  when- 
ever they  are  endangered  by  the  act  ot  the  particular 
tenant,  in  attempting  or  threatening  to  remove  the 
subject  out  of  the  state  or  otherwise.  But,  consis- 
tently with  those  rights,  the  particular  tenant  has  the 
same  right  of  enjoyment  of  his  estate  that  any  other 
has,  including  the  right  of  alienation.  Otherwise,  it 
would  always  be  necessary  for  remaindermen  to  join 
the  particular  tenant  in  an  act  of  alienation  ol  his  es- 
tate. 

I  think  the  decree  ought  to  be  affirmed. 

Allen,  P.  and  Daniel  and  Lee,  Js.  concurred  in  the 
opinion  of  Moncure,  J. 

Samuels,  J.  dissented. 

Decree  affirmed. 
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WiCKHAM  AND  GoSHORN    V.  LeWIS  >[aRTIN  &  Co.  1856. 

July 


August  25. 

1.  An  insolvent  merchant  purchases  goods  not  intending  to  pay 

for  them,  and  after  getting  possession  of  them  he  conveys 
them  and  all  his  other  estate  in  trust  for  the  payment  of  his 
debts,  the  trustee  having  no  notice  of  the  fraud.  The  trustee 
is  a  purchaser  for  value  without  n9tice. 

2.  In  such  a  case  the  grantor  and  trustee  live  in  Virginia,  the 

goods  were  sold  in  Baltimore,  and  were  sent  by  the  purchaser 
toOhio  apparently  for  the  purpose  of  concealing  them ;  and  the 
seller  of  the  goods  there  gets  possession  of  them  after  the 
trustee  had  taken  possession ;  and  trustee  sues  the  seller  in 
Virginia  for  the  goods.  The  deed  is  to  be  construed  accord- 
ing to  the  law  in  Virginia. 

3.  The  deed  after  conveying  the  debtor's  property,  describing  it 

by  its  location,  which  does  not  include  the  goods  in  contro- 
verey,  and  after  stating  the  trusts  upon  which  it  is  conveyed  ; 
in  the  conclusion  of  the  deed  says,  "  And  it  is  further  ex- 
pressly understood,  that  if  through  accident  or  forgetfulness 
or  inadvertence  the  said  M  G  (the  grantor)  may  have 
omitted  to  mention  any  claim  or  property,  that  the  same 
shall  be  understood  as  being  conveyed  hereby  to  the  said 
trustees,  to  all  intents  and  purposes  as  ftilly  as  if  specifi- 
cally mentioned."    The  goods  in  Ohio  passed  by  the  deed. 

4.  Qu^RE :    What  fraud  in  the  purchaser  of  goods  will  authorize 

the  .seller  to  reclaim  them  whilst  in  the  possession  of  the 
purchaser. 

5.  Qu.£RE :    What  should  be  the  form  of  a  bill  of  exceptions  to 

the  refusal  of  the  court  to  grant  a  new  trial,  where  the  whole 
case  has  been  submitted  to  the  court. 

This  was  an  action  of  trover  in  the  Circuit  court  of 
Ohio  county  by  Wickham  and  Goshorn  against  Lewis 
Martin  &  Co.  The  parties  agreed,  and  entered  of  re- 
cord, to  waive  a  trial  of  the  issue  in  the  cause  by  a 
jury,  and  to  submit  the  same  to  the  court,  who  was  to 
determine  all  matters  of  law  and  fact,  and  to  give 
judgment  accordiugly. 

Upon  the  trial,   beside  the  documentary  evidence, 


Term. 
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1856.    there  was  a  large  mass  of  parol  evidence  submitted  in 
Term.    ^^^  ^^^^  ^^  depositions  on  the  part  both  of  the  plain- 
tiffs  and  the  defendants,  but  no  witnesses  were  exam- 
ham'    ^^^^  before  the  court.     The  plaintiffs  claimed  under  a 
and      deed  bearing  date  the  19th  of  November  1851,  exe- 
V.       cuted  by  Marx  Graff",  late  a  merchant  in  Wheeling,  by 
^wis    which,  reciting  that  he  is  largely  indebted  to  variou? 
&  Ck).    firms  and  individuals,  and  is  desirous  to  provide  a  fund 
for  the  payment  of  his  said  liabilities,  and  for  this  pur- 
pose to  devote  all  the  property  of  every  kind  he  pos- 
sesses or  is  entitled  to  possess  to  the  creation  of  such 
fund,  he  conveys  to  William  S.  Wickham  and  William 
•    S. 'Goshorn  all  the  stock  of  dry  goods,  fixtures  and 
store  furniture  now  in  and  about  his  store  on  the  east 
side  of  Main  street  in  the  city  of  Wheeling ;  also  all 
the  bonds,  notes,  accounts,  books  of  account,  evidences 
of  debt,  and  choses  in  action  of  every  description,  due 
or  coming  due  to  the  said  Mark  Graff'  from  any  and  all 
persons  or  corporations  whatsoever;  also  all  the  house- 
hold goods  and  furniture  in  and  about  his  dwelling- 
house,  and  the  unexpired  lease  of  his  store  and  dwell- 
ing-house :     Upon  trust  to  take  immediate  possession, 
and  sell  the  goods  either  at  public  or  private  sale,  for 
cash  or  on  credit,  as  they  shall   deem  it  expedient  and 
proper.     To  collect  the  debts  and  also  to  compromise 
or  compound  disputed  or  doubtful  claims.     That  the 
said  Graff  was  to  be  allowed  to  occupy  the  dwelling- 
house  and  use  the    household  and  kitchen  furniture 
until  the  Ist  of  the  next  April,  when  he  was  to  sur- 
render it  to  the  trustees,  and  they  were  to  sell  it  tor 
cash  or  on  credit,  as  they  should  think  best.     That  out 
of  the  proceeds  of  sale,  after  paying  the  expenses  of 
executing  the  trust,  including  a  commission  of  seven 
per  cent,  to  themselves,  the  trustees  should  disburse  the 
residue  in  the  payment  p7'o  rata  of  all  the  just  debt^ 
due  or  coming  due  from  the  said  Graff  to  any  creditor 
who  should  within  six  months  from  the  date  of  the 
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deed  assent  to  the  terms  thereof,  by  subscribing  a  re-  1856. 
lease  of  aH  further  claim  against  Graft  or  his  represen-  xerm. 
tatives  on  account  of  said  debt.  


Wick- 


In  the  conclusion  of  the  deed  followed  the  tbllowing    ^^"^ 
provision :  "  And  it  is  fiirther  expressly  understood,      and 
that  if  through  accident  or  forgetfulness  or  inadvert-       y. 
ence,  the  said  Marx  Graft*  may  have  omitted  to  men-  ^Z^ 
tion  any  claim  or  property,  that  the  same  shall  be  un-    &  Co. 
derstood  as  being  conveyed  hereby  teethe  said  trustees, 
to  all  intents  and  purposes  as  fully  as  if  specifically 
mentioned." 

This  deed  was  admitted  to  record  on  the  day  of  its 
date,  in  the  clerk's  oflice  of  the  County  court  of  Ohio 
county,  upon  the  acknowledgment  of  the  grantor. 

The  subject  in  controversy  in  this  cause  was  seven 
boxes  of  goods,  which  had  been  sold  in  August  1851 
by  the  defendants,  who  were  merchants  in  Baltimore, 
to  Graff*,  and  forwarded  to  him  to  Wheeling.  It  was 
proved  by  both  parties  that  these  boxes  of  goods,  with 
others,  were  sent  by  Graft',  to  a  commission  merchant 
in  Steubenville  in  the  state  of  Ohio;  who  gave  a  re- 
ceipt for  them,  and  that  they  remained  in  his  posses-  * 
sion  until  the  execution  of  the  deed  to  Wickham  and 
Goshorn.  That  on  the  next  day  Wiekham  went  to 
Steubenville,  and  producing  and  delivering  to  the 
commission  merchant  his  receipt,  he  had  obtained 
possession  of  the  goods,  and  they  were  in  the  act  of 
being  transported  to  the  boat  which  was  to  carry  them 
to  Wheeling,  when  the  sheriff  of  the  county  in  which 
Steubenville  is  located,  took  possession  by  virtue  of  an 
attachment  which  issued  at  the  suit  of  the  defendants, 
and  the  goods  were  returned  to  the  possession  of  the 
commission  merchant,  who,  upon  being  indemnified  by 
the  defendants,  delivered  to  them  the  seven  boxes  of 
goods  which  they  had  sold  to  Graff.  These  goods  the 
defendants  took  back  to  Baltimore,  where  they  were 
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1856.     sold,  after  having  been  opened,  examined  and  valued 
S.    ^y  merchants  called  in  for  the  purpose;  and  the  valu- 

ation  amounted  to  three   thousand  two  hundred  and 

^y^^K"    ninety-four  dollars  and  twenty-two  cents.     The  other 

andi     facts  in  the  cause  which  are  of  any  importance  will  be 

Goehorn  ^.^^^^  ^^^^^^  j^^  ^j^^  opinion  of  Judge  Daniel;  except 

LewiR    the  fact  that  all  but  two  of  the  creditors  of  Graft  exe- 

&^Co!^    cuted  the  release  required  by  the  deed. 

The  court  belo^v  rendered  a  judgment  for  the  de- 
fendants: and  the  plaintiffs  excepted;  but  instead  of 
stating  the  facts  proved  on  the  trial,  the  bill  of  excep- 
tions gave  all  the  evidence  introduced  by  both  parties. 
From  this  judgment  the  plaintiffs  applied  to  this  court 
for  a  supersedeas,  which  was  allowed. 

Bifssell  and  Fty,  for  the  appellants. 


Samuels,  J.     I  am  of  opinion  that  it  is  not  neces- 
sary for  the  decision  of  this  case,  to  determine  what 
manner  of  fraud  practiced  by  a  vendee  in  obtaining 
goods  on  credit,  will  justify  the   vendor  in   retaining 
the  goods  and  annulling  the  sale  thereof.     Whether  a 
purchase  by  an  insolvent  vendee  without  intention  to 
pay  will  justify  reclamation  by  the  vendor,  or  whether 
the  vendor  must  have  industriously  used  artifice  and 
stratagem  in  the  purchase  to  warrant  such  reclama- 
tion, are  questions  which  become  immaterial  in  this 
case  from  the  fact  that  the  goods  were  subsequently 
sold  by  the  vendee  Graff'  to  Wickham  and  Goshorn. 
purchasers   for   value   without    notice.      If   therefore, 
vvlipflit'r  Graff*  had  been  guilty  of  no  fraud  in  buying 
,  or  had  bought  them,  knowing  his  own  in- 
and  without  the  purpose  of  paying  for  thera, 
lustriously  used  devices  to  deceive  the  sellers, 
ham  and  Goshorn,  subsequent  purchasers  tor 
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value  without  notice,  have  a  title  better  than  that  of  1856. 

Martin  Lewis  &  Co.  the  original  sellers.     See  Williams  xerm. 
V.  Given,  6  Gratt.  268. 


I  am  further  of  opinion  that  the  case  of  Pryor  v.     ^^^ 
Kuhn.  12  Gratt.  615,  was  correctly  decided,  and  should      and 
be  followed  in  all  cases  in  which  it  applies.     That  the       v. 
rule  of  Bennett  v.  Hardaway,  6  Munf.  125,  as  modified  Jj^^J^ 
by  Eicing  v.  Swing,  2  Leigh  337,   Green  v.  Ashby,  6    &Co. 
Leigh  135,  Rohr  v.  Davis,  9  Leigh  80,  and  Pasley  v. 
English,  5  Gratt.  141,  should  give  the  rule  in  cases 
wherein  the  courts  perform  the  functions  of  a  jury,  as 
well  as  in  those  wherein  juries  are  impanneled.     As- 
certaining the  facts  of  this  case  by  the  rule  prescribed 
by  these  cases,  I  am  of  opinion  that  the  deed  of  trust 
given  in  evidence  by  the  plaintifts,  the  making  of  which 
is  not  questioned,  and  the  proof  offered  by  the  defen- 
dants admitting  it  to  be  all  true,  fully  establish  the  plain- 
tiff's right  to  recover.     I  therefore  concur  in  the  judg- 
ment to  be  rendered. 

Lee,  J.  I  concur  in  the  results  of  the  opinion  de- 
livered by  Judge  Daniel  and  in  much  of  the  reason- 
ing by  which'  he  is  brought  to  his  conclusions.  I  do 
not  think  it  necessary  however  in  this  case  to  review 
the  decision  of  this  court,  in  the  case  of  Pryor  v. 
Kuhn,  12  Gratt.  615,  or  to  determine  what  must  be 
the  frame  of  the  exception  or  certificate  Avhieh  shall 
enable  this  court  to  review  the  action  of  a  Circuit 
court  in  a  case  in  which  the  parties  have  waived  a 
jury  and  submitted  the  whole  matter  of  law  and  fact 
to  the  judgment  of  the  court.  For  if  in  such  a  case 
the  same  rule  be  adopted  which  has  obtained  in  cases 
where  there  is  a  general  verdict  and  a  motion  for  a 
new  trial  upon  the  ground  that  the  verdict  is  contrary 
to  the  evidence,  and  the  exception  or  certificate  in 
general,  be  required  to  set  out  the  facts  and  not  the 
evidence  merely,  the  same  modification  should  be  also 
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1856.     adopted  which  has  prevailed  in  the  latter  case;  aud  if 
Term     ^^  ^  given  case  the  evidence  only  and  not  the  facts  has 


been  certified,  yet  if  this  court  looking  to  the  docu- 

^am"    ^^^^^y  evidence  and  the  parol  evidence  of  the  part}^ 

and     prevailing  only,  rejecting  that  of  the  party  excepting, 

V,       can  see  enough  to  enable  it  to  say  that  the  judgment  of 

Lewis    th0  court  below  is  erroneous  and  to  render  iudffraent 
Martin    ^,  .         ti-i...:i 

&  Co.     fer  the  party  excepting,  i  think  it  is  its  duty  to  reverse 

the  judgment  and  to  render  judgment  for  the  plaintiff 
in  error.  And  as  I  think  that  in  this  case  rejecting 
all  th^  parol  evidence  offered  by  the  plaintiffs  and 
taking  the  documentary  evidence  aud  the  parol  evi- 
dence of  the  defendants  alone,  the  proof  is  abundant 
to  show  the  plaintiffs'  right  to  recover  and  also  what 
should  be  the  amount  of  their  recovery,  I  consider  it 
unnecessary  to  consider  the  frame  of  the  bill  of  excep- 
tions because  in  any  view  the  reversal  of  the  judgment 
and  final  judgment  for  the  plaintiffs  in  error  are 
inevitable. 

There  is  another  question  discussed  by  Judge  Da- 
niel which  I  think  not  necessary  to  be  decided  in  this 
case.  It  is  as  to  the  nature  and  character  of  the  cir- 
cumstances attending  a  sale  and  purchase  of  goods 
which  shall  so  vitiate  the  same  as  to  enable  the  vendor 
to  avoid  the  transaction  on  the  ground  of  fraud  in  the 
vendee  and  reclaim  the  property.  For  although  there 
may  have  been  such  fraud  in  the  conduct  and  repre- 
sentations of  the  vendee  inducing  the  vendor  to  part 
with  the  goods  as  will  enable  the  latter  to  avoid  the 
transaction  and  reclaim  the  property  from  the  vendee, 
yet  if  the  goods  have  gone  into  his  possession  as  upon 
a  sale  in  the  regular  course  of  business,  and  have  since 
come  to  the  hands  of  a  purchaser  from  the  vendee 
without  notice  of  the  fraud,  such  purchaser  will  not 
be  affected  by  the  vice  in  the  former  sale ;  and  as  in 
this  case  the  plaintiffs  representing  the  creditors  pro- 
vided for  by  the  deed  of  the  19th  of  November  1851 
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under  the  terms  and  conditions  of  that  deed,  are  to  be  1856. 

regarded  as  pnrchasers  of  the  goods  for  value  and  no  xem. 
notice  to  them  or  to  the  creditors  of  any  fraud  in  the 


Wick- 


purchase  of  the  goods  by  Graff  is  proved  or  alleged,  j^^^ 
they  cannot  be  affected  by  the  alleged  vice  in  the  trans-  and 
action  between  Graft  and  the  defendants.  Upon  this  y. 
question  therefore  I  decline  to  express  any  opinion.         M^rti^ 

&Co. 

Daniel,  J.  In  this  case  the  parties,  after  making 
up  the  issue,  availed  themselves  of  the  provisions  of 
the  9th  section  of  chapter  162  of  the  Code,  and  by  con- 
sent entered  of  record,  "agreed  to  waive  a  trial  of  the 
issue  by  a  jury,  and  to  submit  the  same  to  the  court, 
who  was  to  determine  upon  all  matters  of  law  and 
fact,  and  to  give  judgment  accordingly."  And  the 
court  having  found  the  issue  for  the  defendants  and 
given  judgment  accordingly,  the  plaintiffs  excepted  to 
the  judgment,  and  moved  the  court  to  set  aside  the 
judgment  and  enter  the  same  for  the  plaintifts,  or  to 
award  them  a  new  trial  on  the  ground  that  this  judg- 
ment wa«  contrary  to  the  law  and  the  evidence.  But 
the  court  adhering  to  its  judgment,  and  refusing  to 
grant  a  new  trial,  the  plaintifts  again  excepted,  and 
prayed  the  court  to  certify  all  the  evidenc^e;  which  the 
court  accordingly  did. 

In  this  state  of  things  the  question  has  been  raised 
here  as  to  what  ought  to  be  the  character  of  the  certi- 
ficate to  be  made  by  the  court  when  the  trial  has  been 
had,  and  the  judgment  rendered,  under  the  provisions 
of  the  section  just  mentioned,  viz:  Whether  it  ought 
to  be  a  certificate  of  the  evidence  or  of  the  facts. 

In  the  view  I  have  taken  of  the  case,  the  decision  of 
this  question  is  not  essential  in  enquiring  whether  the 
nrcuii  court  was  correct  in  its  judgment.  For  if  we 
wholly  disregard  all  the  evidence  adduced  by  the  plain- 
tife  except  the  deed,  and  give  full  credit  and  weight 
to  all  the  evidence  adduced  by  the  defendants,  certain 
Vol.  XIII — 55 
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1856.  proi)Ositioiis  of  law  are  presented  by  the  case  so  made, 
Term.  ^^^  decision  of  which  will  show  either  the  error  or 
correctness  of  the  judgment.     In  other  words,  all  the 


^am'    ^1^"*^"^*  material  to  determine  the   question  of  the 
and      right  of  the  j)laintiffs  to  recover,  appear  as  fully  from 
los^orn  ^^  inspection  of  their  documentary  evidence,  the  deed 
Lewis    and  the  parol  evidence  of  the  defendants,  as  they  do 
&  Co.     on  looking  also  into  the  parol  evidence  of  the  plaiu- 
tiit's.     If  the  plaintiffs  are  entitled  to  recover  at  all, 
they  must,  in  the  view  I  have  taken  of  the  case,  re- 
cover by  force  of  the  deed  of  trust,  or  of  the  transac- 
tion with  Myerson,  proved  by  himself  on  his  examina- 
tion as  a  witness  by  the  defendants,  and  possessiou  of 
the  goods  in  controversy,  acquired  under  the  circnin- 
stances  detailed  in  depositions  taken  by  the  defendants. 
No  fact  is  deducible  from  the  parol  testimony  of  the 
plaintiffs,  (which  is  not  also  found  in  that  of  the  defen- 
dants,) furnishing  any  additional  support  to  the  grounds 
oi  their  claim  above  indicated. 

In  ()p[)osition  to  these  grounds,  the  defendants  say 
that  Graff  tlie  grantor  in  the  deed  acquired  the  goods 
by  a  purchase  from  them,  which  was  made  under 
such  circumstances  of  fraud,  on  his  part,  as  gave  them 
a  right,  on  the  discovery  of  the  fraud,  to  cancel  the 
sale,  assert  their  original  ownership,  and  reclaim  the 
goods.  And  they  also  assail  the  title  of  the  plain- 
tiffs as  defective,  for  reiusons  which  will  be  hereafter 
noticed. 

It  is  proved  that  the  goods  were  jmrchased  of  the 
defendants;    and    it   becomes    necessary   at   the    very 
threshold  of  the   case  to    enquire    whether    Gratf  by 
virtue  of  said  purchase  acquired  a  title  to  the  good> . 
which  he  could  pass  to  third  persons. 

That  fraud,  i)racticed  by  the  vendee  in  the  procure- 
ment of  the  sale,  may  so  far  vitiate  it  as  to  confer  on 
the  vendor  a  right,  on  the  discovery  of  the  fraud,  he- 
fore  tlie   rights  of  innocent   third  parties  have   inter- 
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vened,  to  avoid  the  sale  and  demand  restitution  of  the  1856. 

property,  is  u  proposition  well  established  by  decisions  rp^^ 
in  England  and  in  this  country.     2  Rob.  Pr.  499,  and 


cases  there  cited.     There  is,  however,  much  conflict  of    ^'^m 

anthority  as  to  the  nature  of  the  circurasUmces,  the     and 

character  ot  the  elements,  essential  to  the  constitution       y. 

of  such  fraud.     Where  the  fraud  to  be  enquired  into   J^^^J^ 

/»    1        1  11         1  .       1  .  1     .     Martin 

18  ot  the  character  alleged  m  this  case,  numerous  deci-    &  Co. 

.sions  may  be  found,  in  which  it  has  been  held  that 
the  insolvency  of  the  vendee,  at  the  time  of  the  sale, 
known  to  himself  and  not  disclosed  to  the  vendor,  ac- 
companied by  a  design  on  the  vendee's  part  not  to  pay 
for  the  property,  is  sufficient  to  constitute  the  fraud, 
whilst  in  some  of  the  more  recent  cases  it  has  been 
held  that  conscious  insolvency,  though  not  disclosed, 
and  an  intention  not  to  pay,  on  the  part  of  the  buyer, 
at  the  time  of  the  contract,  are  not  of  themselves  suf- 
ficient to  vacate  a  sale,  on  the  score  of  fraud:  But 
that  in  order  to  justify  the  recission  of  the  sale,  it  is 
essential  to  be  shown  that  the  dishonest  purpose  of 
the  buyer  was  consummated  by  some  artifice,  contri- 
vance or  false  representations,  intended  and  calculated 
to  deceive.  I  do  not  deem  it  necessary  to  decide  in 
which  of  these  two  lines  of  conflicting  authorities  the 
best  exposition  of  the  law  is  to  be  found,  inasmuch  as 
the  application  to  this  evidence,  of  the  rules  most 
favorable  to  the  rights  of  the  vendee,  will,  I  think, 
result  in  showing  that  the  sale  was  procured  by  fraud. 
The  embarrassed  pecuniary  condition  of  Graff;  his 
practice  before  and  after  and  about  the  time  of  the 
sale,  of  purchasing  goods  in  the  northern  cities  on 
credit  for  the  Wheeling  market,  and  after  they  reached 
WheeHng,  having  the  goods  immediately  sent  to  Pitts- 
burg and  Steubenville,  and  probably  other  places,  to 
l>e  sold  at  auction  for  cash — first  eflaeing  his  own 
name  from  the  boxes  in  which  they  were  contained, 
and  marking  in  the  place  thereof  the  name  of  an  irre- 
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1856      sponsible  person ;  his  purchasing  from  other  merchants. 
Term     ^^^"^  ^^e  time  of  his  purchase  from  the  defendants, 

large  quantities  of  goods,  constituting  in  the  aggre- 

Wick-  g^^Q  ^^  amount  of  stock  wholly  disproportioned  to  the 
and  ordinary  and  legitimate  demands  of  the  businesa  in 
^v.^'^^  which  he  was  engaged ;  his  getting  the  same  kinds  of 
Lewis  goods  from  different  merchants,  (or  as,  in  the  language 
&  Co.  of  one  of  the  witnesses,  the  duplicating  of  his  goods,) 
without  any  apparent  motive  connected  with  the  style, 
quality  or  price  of  the  goods,  are  circumstances  which, 
taken  in  connection  with  the  representations  made  by 
him  to  one  of  the  defendants  at  the  time  of  the  sale, 
in  respect  to  the  flourishing  state  and  prospect*  oj* 
his  business,  and  the  proof  of  his  real  pecuniary  con- 
dition at  the  time  and  shortly  after,  would  have  well 
warranted  a  jury  in  finding  that  the  defendants  were 
defrauded  in  the  sale.  And  if  they  had  pursued  the 
goods  and  reclaimed  them  (as  it  seems  some  other  mer- 
chant from  whom  he  bought  goods  about  the  same  tirae, 
did)  before  there  was  any  intervention  of  the  rights 
of  third  persons,  I  know  of  no  legal  impediment  that 
could  have  been  placed  in  the  way  of  their  obtaining 
restitution.  It  is,  however,  well  settled  in  England, 
that  fraud  in  a  sale  does  not  absolutely  avoid  the  con- 
tract, but  only  renders  it  voidable  at  the  option  of  the 
party  defrauded;  that  though  the  fraud  gives  a  right 
to  rescind,  the  property,  in  the  subject  matter,  passes 
in  the  first  instance  to  the  vendee.  And  that  an  inno- 
cent purchaser  from  the  vendee  may  acquire  an  indis- 
putable title  to  the  property.  Stevetison  v.  Neienhaniy 
16  Eng.  L.  &  Eq.  R.  408.  And  such  was  the  decision 
of  this  court  in  the  case  of  Williams  v.  Given^  6  Gratt, 
268. 

There  is  some  contrariety  in  the  decisions  of  other 
states  as  to  whether  a  deed  of  trust,  by  the  vendee, 
for  the  security  of  pre-existing  debts  simply,  place?^ 
the  assignees  in   any  better  pqsition   to  dispute  the 
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claim  of  the  cheated  vendor  than  the  fraudulent  vendee  1856. 

had,  at  the  date  of  such  assignment.     In  most  of  the  r^^^^^ 
cases,  however,  I  think  it  will  be  found  that  the  ques- 


tion turned  on  the  further  question,  whether  the  trus-    ^^^" 
tees  or  creditors  ought  to  be  treated  as  purchasers  for     and 
value ;  and  that  when  the  latter  question  has  been  de-       y. 
cided  in  favor  of  the  assignees,  they  have  been  gene-  J^^J® 
rally  protected  against  the  claim  of  the  original  vendor.    &  Ck). 

And  I  think  it  has  been  the  constant  course  of  the 
courts  in  this  state  to  regard  the  creditors  in  a  deed  of 
trust,  made  by  their  debtor,  bona  fide  for  their  indem- 
nity, in  the  light  of  purchasers  for  value. 

The  judgment  which  has  been  obtained  by  the  de- 
fendants cannot  be  vindicated,  therefore,  unless  it  can 
be  shown  that  the  conveyance  under  which  the  plain- 
tiffs claim  labors  under  some  defect  or  vice  which  pre- 
vents its  operating,  or  destroys  its  validity,  as  a  deed 
of  trust.  And  in  anticipation  of  such  a  difficulty  in 
the  way  of  their  success,  the  defendants  have  con- 
tended here  that  the  goods  in  controversy  are  not  em- 
braced in  the  deed,  and  that  they  are  not  brought 
within  its  operation  by  force  of  the  transaction  be- 
tween the  plaintiffs  and  Myerson.  They  also  assail  the 
deed  because  of  certain  provisions  which  it  contains, 
which,  they  say,  if  not  by  the  laws  of  Virginia,  at 
leasit  by  the  laws  of  Ohio,  in  which  state  the  goods 
were  at  the  date  of  the  conveyance,  render  it  fraudu- 
lent and  void,  and  therefore  inoperative  against  their 
claim.  I  shall  proceed  to  examine  each  of  these  posi- 
tions in  the  order  in  which  they  have  been  mentioned. 

It  is  conceded  that  the  goods  in  controversy  do  not 
pass  |by  the  first  clause  of  the  deed,  which  conveys 
only  certain  property,  rights  and  interests  therein, 
specifically  mentioned  and  described.  But  in  the 
clause  next  to  the  last  it  is  provided,  that  *'if  through 
accident,  or  forgetfulness,  or  inadvertence,"  the  said 
Marx  Graft'  may  have  omitted  to  mention  any  claim 
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1856.     or  property,  the  same  ^hall  be  understood  as  being 
Term,    conveyed  to  the   trustees,  as  fully   as   if  speeificallT 

mentioned.     It  is  perhaps  difficult  to  believe  that  so 

^am  l^^o^  ^"^^  valuable  a  portion  of  his  property  as  these 
an<l  goods  constituted,  (supposing  them  his,)  could  have 
y^  been  omitted  by  Graft',  through  "  accident,  forgetl\il- 
Lewis  Yxem  or  inadvertence;"  and  it  is  thence  argued  that 
&  Co.  they  should  not  be  held  to  be  embraced  in  and  con- 
veyed by  the  deed.  Such  a  construction  would,  how- 
ever, it  seems  to  me,  be  plainly  at  war  with  the  lead- 
ing intent  of  the  parties  and  the  obvious  scheme  of  the 
deed,  to  be  derived  from  an  inspection  of  the  instru- 
ment taken  as  a  w^hole.  For  in  the  commencement 
of  the  deed  the  grantor,  after  reciting  his  indebted- 
ness to  "  various  firms  and  individuals,  expressly  states 
his  desire,  by  the  execution  of  the  deed,"  to  provide 
a  fund  for  the  payment  of  his  said  liabilities,  and  for 
this  purpose  to  devote  all  the  property  of  every  kind, 
which  he  possesses  or  is  entitled  to  possess,  to  the 
creation  of  such  fund.  He  then  proceeds  t<>  convey  all 
his  stock  of  goods  in  Wheeling,  all  his  household  and 
kitchen  furniture,  all  his  bonds,  notes,  accounts  and 
evidences  of  debt,  and  also  an  unexpired  lease  of  his 
dwelling  and  store-house.  And  then,  after  setting  out 
the  trusts  upon  which  the  property^  is  conveyed,  he 
makes  provision,  in  the  manner  already  mentioned,  for 
any  of  his  property  which  may  have  been  omitted. 

It  is  I  think  manifest,  from  an  examination  of  the 
whole  instrument,  that  the  scheme  proposed  was  a 
dedication  by  the  grantor  of  his  entire  property  of 
every  description  to  the  payment  of  his  debts,  on  the 
condition  that  his  creditors  should  release  him  from 
any  balance  that  might  remain  due  to  them  after  re- 
ceiving respectively  their  pro  rata  shares  of  the  pro- 
ceeds of  his  estate. 

Expressions  in  the  deed  of  an  equivocal  character 
should   receive  such  a   construction   as   will    support 
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rather  than  one  which  might  defeat  the  scheme.     And  1856. 

under  such  a  rule  of  interpretation  there  is,  I  think,  no  xerm. 
•  serious  difficulty  in  holding  that  the  words  in  question 


were  designed  not  to  control  or  limit  the  operations  of    ^^m 
the  other  words  in  the  clause,  but  simply  to  indicate     and 
some  of  the  cases  through    which  the  grantor   may       v. 
have   failed    to    mention,   specifically,    property    that  ^^J^ 
might  thereafter  be  foun<l  to  have  belonged  to  him  at    &Co. 
the  date  of  the  deed;  and  that  the  true  meaning  and 
effect  of  the  whole  clause  was  so  to  extend  the  deed 
as  to  make  it  embrace  all  of  the  grantor's  property, 
whether   specifically  mentioned   or  not,  and   thus  to 
carry    out  fully  the   purpose  declared  in  the  recital. 
The  determination  therefore  of  the  question  whether 
these  goods  are  conveyed  by  the  deed,  must  properly 
be  the  result  of  the  simple  enquiry,  whether  at  the 
date  of  the  deed  the  grantor  had  any  property  in  or 
right  to  them,  which  he  could  convey,  uninfluenced  by 
any  speculation  as  to  how  or  why,  or  whether  through 
"accident,  forgetfulness  or  inadvertence,"  or  otherwise, 
there  was  a  failure  to  mention  them  in  the  first  clause 
of  the  deed. 

The  purchase  of  the  goods  by  Grafit  has  been  al- 
ready examined  and  commented  on,  and  there  is  no 
evidence  tending  to  show  that  he  had  divested  himself 
of  the  property  therein,  so  acquired,  at  any  time  pre- 
vious to  the  date  of  the  deed,  unle^^s  he  parted  with 
them  by  force  of  the  transaction  of  September  1851, 
between  him  and  Myerson,  disclosed  in  the  deposition 
of  the  latter,  on  his  examination  by  the  defendants. 
But  if,  as  argued  here,  the  legal  effect  of  that  trans- 
action was  so  to  divest  Graft  of  title  to  the  goods, 
and  to  vest  Myerson  with  it,  as  that  a  conveyance  of 
the  goods  thereafter  to  his  creditors  by  Graff,  would 
not  pass  them,  I  do  not  see  how  the  claim  of  the 
plaintiffs  is  in  any  regard  impaired  thereby.  For  it  is, 
I  think,  obvious  that  the  same  rule  of  law  which,  in 
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185(5.  the  view  of  the  case  taken  by  the  deiendantii,  would 

Term.  ?'^'^  *^  ^^^  transaction  the  force  of  depriving  Graff  of 

the   right  thereafter  to  assign  or  convey  the  goods, 

^am  ^^'ouhl  at  the  same  time  give  effect  to  the  transfer  and 

^'and  assignment  of  the  note,  which  was  given  by  Myerson 
y^  on  receiving  the  goods.     Graff*  acquired,  by  the  color- 
Lewis  abi^  ga]e  or  arrangement  between  him  and  Myers^n,  a 

Martin  .  ,            ,       i  ,          .  i           ,    ,        ,                  >        ^^ 

A  Co.  title  to  the  debt  evidenced  by  the  note,  m  all  respects 

equal,  in  force  and  extent,  to  the  title  vested  in  Myer- 
son  to  the  goods.  The  deed,  as  w^e  have  seen,  as- 
signs, with  specific  mention,  all  of  the  grantor's  bouds, 
notes,  kc;  and  confers  on  the  trustees  not  only  the 
power  to  collect  them  by  suit  or  otherwise,  but  ak) 
full  authority  to  compromise  and  compound  disputed 
or  doubtful  claims,  and  to  take  such  sum  of  money  for 
the  same  or  receive  any  other  thing  in  lieu  or  exchange 
therefor  as  they  might  deem  for  the  interest  of  all 
concerned.  And  as  by  the  arrangement  by  the  trus- 
tees with  Myerson,  the  latter,  on  the  terms  ol  getting 
back  his  note,  surrendered,  or  (to  use  his  own  lan- 
guage) disclaimed  all  right  or  claim  to  tjie  goods,  and 
delivered  to  the  trustees  the  ware-house  receipt  which 
he  had  obtained  for  the  same,  the  goods  were,  it  seems 
to  me,  as  fully  covered  by  the  deed  as  if  there  ha^l 
never  been  any  arrangement  between  Graft  and  Myer- 
son respecting  them,  and  they  had  been  specifically 
mentioned  in  the  first  clause  of  the  deed. 

Xo  question  under  the  recording  acts,  or  as  to  no- 
tice whether  actual  or  constructive,  by  the  defendants 
of  the  rights  of  the  plaintiffs,  arise  in  the  case,  inas- 
much as  it  is  shown  that  the  plaintiife  had  obtained 
the  actual  possession  of  a  part  of  the  goods,  and  the 
virtual  possession  of  the  whole,  before  the  occurrence 
of  any  active  interference  with  their  rights  by  the  de- 
fendants; it  being  proved  by  l>oyle,  on  his  examina- 
tion by  the  defendants,  that  Wickham  had  delivered 
lip  to  him  the  ware-house  receipt,  (which  embraced 
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also  twenty  other  boxes  of  goods,)  had  commenced     1856. 
hauling  the-  goods  to  the  river  to  be    transported  to    rp^^ 


AVick- 


Wheeling ;  and  had  carried  about  half  of  them  to  the 
wharf  when  he  was  arrested  in  his  proceedings,  and     ^^^^ 
the  goods  were  ordered  back  to  the  ware-house  by  the      and 
sbenft.  .  •  V 

The  plaintiffs  having  thus  shown  a  complete  and  Jl'^JJ.^® 
perfected  title   to   the   goods,  it   remains  to   be   con-    &Co. 
sidered  whether  the  deed  under  which  they  claim  is 
void  because  of  the  provisions  in  it  objected  to  by  the 
defendants. 

It  appears,  from  the  report  of  the  decision  of  the 
Supreme  court  of  Ohio  in  the  case  of  Atkinson  ^  Rol- 
Urn  V.  Jordan  Ellis,  ^c.b  Ohio  R.  294,  which  was  given 
in  evidence  by  the  defendants  on  the  trial,  to  have  been 
decided  by  that  court,  that  an  assignment  of  effects  by 
an  insolvent  debtor  to  trustees  for  the  benefit  of  pre- 
ferred creditors,  with  a  clause  that  those  who  do  not 
within  a  time  specified  release  the  debtor  on  account 
of  what  may  be  received  from  the  proceeds  of  the  as- 
signment is  void  as  against  other  creditors  :  And  that 
the  effects  assigned  may  by  proper  process  be  subjected 
in  the  hands  of  the  assignee.  And  it  must  be  con- 
ceded that  the  provisions  of  the  deed  under  considera- 
tion would  seem  to  fall  fully  within  the  principles  de- 
clared by  the  court  in  announcing  their  decision.  It 
does  not  appear  from  the  report  of  the  case,  however, 
where  the  creditors  or  debtors  resided,  where  the  deed 
was  made,  or  where  the  property  was  at  the  date  of  the 
deed ;  but  the  fair  inference  is,  that  the  controversy  was 
between  citizens  of  that  state,  in  respect  to  the  opera- 
tion of  a  deed  made  in  that  state,  and  purporting  to 
convey  property  there  situated ;  inasmuch  as  there  is 
no  reference  in  the  opinion  of  the  court  to  any  question 
of  conflict  of  law  which  would  show  that  the  forum, 
the  domicil,  the  place  of  the  contract,  and  the  dtus  of 
the  property,  were  not  all  the  same. 
Vol.  XIII — 56 
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1856.         The  defendants  also  gave  in  evidence  an  act  of  the 
Term,    g^^^''^!  assembly  of  Ohio,  passed  in  1838,  by  the  3d 

section  of  which  it  is  declared,  that  "all  assignmeiitiJ 

Tam"    ^^  property  in  trust  to  trustees  in  contemplation  of  in- 
and      solvency,  with  the  design  to  prefer  one  or  more  creditor 
V,       to  the  exclusion  of  others,  sh«ll  be  held  to  enure  to  the 
^Z^    benefit  of  all  the  creditors  in  proportion  to  their  respec- 
&Co.     tive  demands;  and  such  trusts  shall  be  subject  to  the 
control  of  chancery  as  in  other  cases ;  and  the  court, 
if  need  be,  may  require  security  of  the  trustees  for  the 
faithftil  execution  of  the  trusts,  or  remove  them  and 
appoint  others,  as  justice  may  require."     It  is  to  be  ob- 
served that  the  act  does  not  in  terms  avoid  the  assign- 
ments therein  mentioned,  but  only  declares  that  they 
shall  enure  for  the  benefit  of  all  the  creditors.   And  the 
provision  in  respect  to  the  control  of  the  trustees,  by 
requiring  security  of  them,  &c.  would  seem  to  favor  the 
view  of  the  plaintiffs'  counsel,  that  the  effect  of  the 
statute  is  not  to  invalidate  the  legal  title  of  the  trustees, 
but  simply  to  provide  for  and  insure  an  equitable  dis- 
tribution of  the  fund. 

I  do  not  deem  it  necessary,  however,  that  we  should 
construe  this  statute,  or  determine  the  effect  which  it 
ought  to  have  on  the  previous  decision  of  the  Supreme 
court  of  Ohio,  already  mentioned ;  inasmuch  as  I  have 
been  unable  to  perceive  how  such  decisions  or  statutes 
of  that  state  can  be  made  to  bear  on  the  controversy. 
For  it  is  well  settled,  as  a  general  rule,  that  a  transfer 
of  moveable  property,  good  by  the  laws  of  the  owner's 
domicil,  is  valid  wherever  else  the  property  may  be 
situate.  It  is  true  that  this  rule  is  liable  to  exceptions ; 
one  of  which  is,  that  where  the  transfer  is  opposed  to 
the  laws  of  the  country  where  it  is  sought  to  be  en- 
forced, the  courts  of  such  country  are  not  bound  to 
give  it  effect  against  the  conflicting  rights  of  its  am 
citizens.  Black  v.  Zktcharie  cj*  Co.  3  How\  U.  S.  R.  483, 
514 ;  Story  on  Conflict  of  Laws,  §  383  to  390,  inclusive; 
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1  Rob.  Pr.  (1854)  156.     In  the  cases  of  Burlock  v.  Tay-  1856. 

/or,  16  Pick.  R.  335,  and  Inr/raham  v.  Geyer,  13  Mass.  x^^ 
R.  146,  cited  by  the  hist  mentioned  author,  may  be 


AVick- 


foiind  appropriate  ilhistrations  as  well  of  the  rule  as  ^^^ 
of  the  exception.  In  the  last  mentioned  case  an  as-  and 
signraent  of  his  effects  by  a  debtor  in  Pennsylvania  in 


V. 


trust  for  such  of  his  creditors  as  should  within  a  spe-  ^^^^ 
cified  time  release  all  their  demands  against  him,  the  &Co. 
surplus  to  be  distributed  pro  rata  among  his  other  cre- 
ditors, and  the  remainder,  if  any,  to  be  paid  over  to 
the  assignor,  was  holden  to  be  void  as  against  a  credi- 
tor, a  citizen  of  Massachusetts^  who  had  acquired  a  lien 
after  the  assignment.  The  court  said  that  such  an  as- 
signment, if  made  within  the  state  of  Massachusetts 
by  parties  residing  there,  and  with  a  view  to  be  there 
executed,  could  not  have  been  supported,  chiefly  on 
the  ground  of  its  excluding  such  creditors  Jis  would 
not  give  a  discharge  of  their  debts ;  and  that  though 
such  an  assignment  might  be  good  in  Pennsylvania, 
there  was  no  comity  which  would  require  the  court 
to  give  it  validity  against  the  rights  of  the  citizens  ot 
Massachusetts.  But  in  the  first  mentioned  case,  an 
assignment  in  New  York,  which  was  valid  by  the  laws 
of  that  state,  was  sustained  against  the  subsequent 
attachment  of  a  citizen  of  New  York  of  property  in 
Massachusetts  belonging  to  the  debtor,  although  such 
assignments  were,  under  the  laws  of  Massachusetts, 
invalid.  If  this  suit,  therefore,  had  been  brought  in 
Ohio,  there  is  nothing  to  show  that  the  courts  in  that 
state  would  have  been  justified  in  departing  from  the 
general  rule.  None  of  her  citizens  are  parties  to  the 
controversy,  and  no  decision  or  law  of  Maryland,  in 
which  state  the  goods  were  bought,  and  in  which  the 
defendants  reside,  has  been  given  in  evidence  to  show 
that  bonajule  purchasers  from  the  vendee  are  not  pro- 
tected from  the  claim  of  the  vendor  to  rescind  the  sale 
of  the  goods  for  fraud  in  its  procurement,  or  that  par- 
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1856.     ties  standing  in  the  attitude  of  the  plaintife,  do  not 

Term,    occupy  the  position  of  bona  fide  purchasers. 
In  such  a  state  of  things  an  Ohio  court,  having  uo 

ham"    "motive  to  make  an  exception  to  the  general  rule,  would 

and      have  yielded  to  it,  and  would  have  adjudged  the  ques- 

V.       tion  as  to  the  validity  of  the  deed  of  trust  by  reterence 

M^i-^    to  the  laws  of  Virginia,  where  the  deed  was  made. 

&  Co.  Let  this  he  as  it  may,  however,  the  plaintifls,  in  the 
prosecution  of  their  rights,  have  not  found  it  necessary 
to  invoke  the  aid  of  the  courts  of  Ohio.  They  have 
instituted  their  suit  in  Virginia;  and  it  would  involve 
an  entire  departure  from  all  rule  on  the  subject,  to 
hold  that  a  court  of  Virginia,  in  passing  on  a  deed  of 
trust  made  in  this  state,  upon  trusts  to  be  performed 
here,  the  grantor  and  the  trustees  being  all  citizens  of 
Virginia,  is  to  be  controlled,  not  by  its  own  laws  and 
decisions,  but  by  the  laws  of  another  state,  merely  be- 
cause the  property  in  controversy  was  at  the  date  of 
the  deed  in  such  other  state,  and  because  the  trustees 
perfected  their  legal  title  to  the  property,  by  reducing 
it  to  their  possession  within  the  limits  of  said  last  men- 
tioned state.  And  it  is  well  settled  in  Virginia,  that 
clauses,  such  as  the  one  objected  to,  in  deeds  of  trust 
conveying  all  of  the  debtor's  property  for  the  security 
and  satistiution  of  his  creditors,  do  not  invalidate  the 
deeds.  ^Skipwith  v.  CanHwgham^  8  Leigh  272;  Phippeu 
V.  Durham,  8  Gratt.  457. 

The  title  of  the  plaintifts  is,  therefore,  as  it  seems  to 
me,  free  from  any  vice  or  defect,  and  was  complete 
when  the  (orf  complained  of  was  committed  by  the 
defendants.  And  I  think  that  the  Circuit  court  erred 
in  rendering  a  judgment  for  the  defendants,  and  that 
said  judgment  should  be  reversed.  The  enquiry  now 
arises  as  to  tlie  judgment  to  be  rendered  by  this  court. 
If  the  proceedings  are  to  be  regulated  by  the  rules 
prevailing  in  writs  of  error  and  supersedeas  founded  ou 
exceptions  taken  to  an  erroneous  refusal  of  the  court 
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below  to  set  aside  a  general  verdict  on  the  ground  of  1856. 

its  being  contrary  to  the  law  and  the  evidence,  all  we  xerm. 
can  do,  after  reversing  the  judgment,  i«  to  send  the 


cause  back  for  a  new  trial.     If,  on  the  other  hand,  we     j^^^' 

are  to  be  ffoverned  bv  the  rules  prevailing  in  cases  of     an<i 

I    A.  '^      •    1  \  ^i  '^  Goshorn 

appeals  trom  erroneous  judgments  on  the  merits,  ren-       y. 

dered  in  cases  of  mills,  wills,  roads,  and  of  motions,  J^^® 
where  the  courts  below  have  acted  as  judges  of  both  &  Co. 
law  and  fact,  it  is  our  duty  to  render  a  judgment  in 
behalf  of  the  plaintiffs  for  such  sum  as  they  have  shown 
themselves  entitled  to.  The  latter  of  the  two  views 
is  that  which  was  contemplated  by  the  revisors,  and 
by  them  presented  to  the  legislature  in  their  report. 
In  their  note  to  the  section  under  which  the  proceed- 
ings and  judgment  in  question  were  had,  they  say, 
"This  privilege  (in  the  first  part  of  the  section)  is 
given  in  the  case  of  a  will  offered  for  probat  by  the 
law  at  present ;  and  in  all  cases  of  motion  the  whole 
case  of  law  and  fact  may  be  and  generally  is  deter- 
mined by  the  court.  There  are  many  cases  in  which 
the  parties  would  prefer,  for  the  purpose  of  saving  ex- 
pense and  avoiding  delay,  that  the  court  should  decide 
the  whole  case.  The  right  of  exception  to  the  judg- 
ment of  the  court  will  be  preserved  ;  it  will  merely  be 
to  the  judgment  of  the  court,  instead  of  being,  when 
the  trial  is  by  jury,  to  the  admissibility  of  evidence,  or 
to  instructions  given  or  refused,  or  to  the  decision  on 
a  motion  for  a  new  trial.  One  great  advantage  when 
the  parties  waive  the  trial  by  jury,  will  be,  that  when 
the  court  above  reverses  the  judgment  of  the  court 
below,  either  for  matter  of  law  or  fact,  there  will  be  no 
necessity  to  send  the  case  back  for  a  new  trial."  Rep. 
of  Rev.  816. 

In  the  case  of  Pri/or  v.  Knhii,  12  Gratt.  615,  decided 
at  the  last  session  of  the  court  in  Lewisburg,  the  cha- 
racter of  the  certificate  to  be  made  by  the  judges  of 
the  Circuit  courts  in  cases  of  exceptions  to  their  judg- 
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« 

1850.     ments  under  this  section,  was  discussed  and  con^^idered 
Term     ^y  ^^^  court ;  and  I  concurred  in  the  opinion  of  the 
majority  of  tlie  court,  holding  that  the  bills  of  excej)- 


^am"    ^^^^^  ^'^  such  cases  should  so  far  conform  to  the  prac- 

and      tice  regulating  exceptions  to  the  action  of  the  courts 

y^^^  below  in  overruling  motions  for  new  trials,  as  to  con* 

Lewis    tain  a  statement  by  the  judge,  not  of  the  evidence^  but 
Martin        .    ,     ^  ,  .  .   ,       t      ,  , 

&  Co.     ot  the  facts  proved  on  the  trial,     in  that  case,  however, 

the  evidence  was  conflicting  and  contradictory,  and 
the  majority  of  the  court,  as  also  the  judge  who  dis- 
sented on  the  question  of  practice  in  respect  to  the 
certificate,  all  concurred  in  the  opinion  that  under  the 
application  of  either  rule  of  practice  the  case  could 
not  be  reversed.  There  was,  therefore,  nothing  in  the 
state  of  the  case  making  it  necessary  to  decide  the 
question  which  arises  in  this  as  to  the  nature  of  the 
judgments  to  be  rendered  here  in  reversing  judgments 
of  the  Circuit  court  obtained  under  this  section ;  and 
this  is  therefore  the  first  occasion  on  which  the  precise 
question  has  been  distinctly  presented  to  the  conside- 
ration of  the  court  for  its  decision. 

A  single  view  of  the  diflerence  between  the  t^o 
proceedings,  where  in  the  one  case  the  judgment  of 
the  court  follows  as  the  legal  consequence  of  the  ver- 
dict of  a  jury,  and  where  in  the  other  it  is  the  decision 
of  the  court  on  its  own  view,  as  well  of  the  facts  as 
the  law,  has  sufficed  to  convince  me  that  it  is  our  duty 
to  render  a  final  judgment  for  the  plaintiftfe  instead  of 
remanding  the  cause  for  further  proceedings.  There 
is,  properly  speaking,  no  such  thing  as  an  appeal  from 
the  verdict  of  a  jury.  Though  the  court  which  pre- 
sides at  the  trial  of  a  case  before  a  jury,  has  a  right, 
for  certain  causes,  to  set  their  verdict  aside,  it  cannot 
give  a  decisive  expression  of  its  views  of  the  merits  of 
the  controversy,  in  the  shape  of  a  judgment,  until 
there  is  a  verdict  on  which  to  found  such  judgment. 
However  manifest  may  be  the  error  of  the  jury,  and 
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however  satisfactory  and  comi>lete  the  elements  out  of  1856. 

which  to  make  the  verdict  which  in  the  opinion  of  the  r^JJ?^ 
court  ought  to  have  been  made  by  the  jury,  all  the 


court  can  do  is  to  set  aside  the  verdict  and  award  a    ^^^' 

new  trial  before  another  jury.     And  when  an  appeal     and 
.     1.  1         ^  •    J  X      £•  J.  Goshorn 

18  taken  from  an  erroneous  judgment  of  a  court  re-       y. 

fiising  to  award  a  new  trial,  as  the  appellate  court,  J^'®T?® 
after  reversing,  is  to  render  the  judgment  which  the  &  Co. 
inferior  court  ought  to  have  rendered,  it  can,  neces- 
sarily, give  no  further  judgment  than  to  award  the 
new  trial.  But  when  the  parties  waive  a  trial  by  the 
jury,  and  agree  that  the  court  may  act  as  judge  both 
of  the  law  and  the  fact,  the  court  is  vested  with  the 
power  and  charged  with  the  duty  of  making  a  com- 
plete decision  by  its  judgment.  If  upon  appeal  from 
such  judgment  the  appellate  court  perceives  error  in 
it  and  reverses  it,  there  is  no  necessity  for,  or  propriety 
in,  sending  the  cause  back  in  order  that  the  error  may 
be  corrected  in  the  court  below.  To  award  a  new 
trial  before  a  jury  is  to  render  a  judgment  which  the 
inferior  court  could  not  have  rendered  without  vio- 
lating the  agreement  of  the  parties  that  the  matter 
should  be  determined  by  the  court  without  the  inter- 
vention of  a  jury.  And  to  remand  it  that  the  court 
below  may  make  up  and  pronounce  a  new  judgment, 
i*uch  judgment  aa  in  the  opinion  of  the  appellate 
court  it  ought  to  have  given  before,  is  simply  to  re- 
quire of  the  inferior  court  to  do  what  the  law  makes 
it  the  duty  of  the  appellate  court  to  do  itself. 

I  have  already  expressed  the  opinion  and  endeavored 
to  show  that  the  plaintitts  have  proved  their  case  by 
their  deed  and  the  defendants'  evidence,  and  that  the 
case  therefore  would  come  within  well  recognized  ex- 
ceptions, even  on  the  concession  that  in  cases  of 
this  kind  the  general  rule,  applicable  to  bills  of  ex- 
ceptions to  judgments  refusing  new  trials,  requiring 
the    facts   to   be   certified,  should   prevail.     It  is  not. 
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1856.    therefore,  essential  to  the  decision  of  the  ca^e  that  an 
Term,    opi^i^w  should  be  expressed  as  to  the  practice  which 


should  govern  the  Circuit  courts  in  making  their  cer- 

^am"  tificates.  The  question  is,  however,  as  I  conceive, 
and  closely  connected  with  the  character  of  the  judgment 
V.  to  be  rendered  by  the  appellate  court,  a  question 
Lewis  which  it  has  beconie  necessary  for  me,  in  the  view  I 
&  Co.  have  taken  of  the  case,  to  consider.  And  as  the  ex- 
amination of  the  last  mentioned  question  has  resulted 
in  satisfying  me  that  the  opinion,  in  respect  to  the 
first,  which  I  entertained  and  united  with  the  majority 
of  the  court  in  Pryor  v.  Kuhn^  in  expressing,  is  erro- 
neous, I  deem  it  proper  to  avail  myself  of  the  occa- 
sion to  declare  the  change  of  opinion.  The  reference 
to  the  comments  of  the  revisors  on  the  section  of  the 
Code  under  consideration,  already  cited,  to  which  ray 
attention  was  for  the  first  time  called  on  reading  the 
opinion  of  the  dissenting  judge  (Moncurb)  in  the  case 
just  mentioned,  (which  owing  to  the  late  period  of 
the  session  at  which  the  case  was  decided,  was  not  re- 
duced to  writing  till  after  the  close  of  the  session,) 
and  the  more  special  enquiry  which  I  have  been  led 
by  such  reference  and  the  demands  of  the  present 
case,  to  make  as  to  the  purpose  and  object  contem- 
plated in  the  enactment  of  said  section,  have  con- 
vinced me  that  it  was  the  design  of  the  legislature  to 
conform  the  course  of  the  court  below  in  such  eases, 
as  well  in  passing  on  the  case  as  in  furnishing  to  the 
defeated  party  the  means  of  testing  the  correctness  of 
its  judgment  in  an  appellate  court,  as  also  the  action 
of  the  latter  court  in  reviewing  the  judgment— all— 
to  the  practice  prevailing  in  cases  of  wills,  mills, 
roads,  and  motions  on  the  merits  generally,  and  not  to 
that  which  has  been  adopted  in  cases  of  motions  to 
set  aside  verdicts  and  grant  new  trials.  That  the 
ju(lgment  of  the  appellate  court  when  it  reverses,  is 
to   be  thus   regulated,  I  have   already   attempted  to 
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show,  and  there  seems  to  be  a  want  of  consistency  in  1856. 

holding  that  the  proceedings  in  the  previous  stages  are  xerm. 
to  be  governed  by  a  difterent  practice.    When  the  par- 


Wick- 


ties  expressly  waive  the  trial  by  jury  and  agree  that  the     ^^^ 
court  shall  act  upon  and  determine  the  case  as  judge      and 
both  of  the  law  and  the  fact,  what  grounds  have  we       v. 
for  supposing  that  the  legislature,  in   providing  the  ^^^ 
privilege,  or  the  parties  in  accepting  it;  did  not  mean    &  Co. 
that  their  rights  in  the  case  should  thenceforward  be 
regulated  and  determined  in  all  respects,  by  the  rules 
governing  in  other  cases  where  the  court  acts  as  judge 
both  of  law  and  fact  ?     What  is  there  in  the  terms  of 
the  section  to  show  the  propriety  of  placing  the  de- 
feated party  in  the  predicament  of  one  whose  preten- 
sions have  been  condemned  by  the  verdict  of  a  jury  as 
well  as  the  judgment  of  the  court  below,  when  there 
has  not  only  been  no  verdict,  but  it  has  been  expressly 
dispensed  with  by  the  assent  of  his  adversary,  entered 
of  record  ? 

Whilst  the  course  of  this  court  has  been  uniform  in 
discountenancing  the  practice  of  the  courts  below  in 
certifying  the  evidence  instead  of  the  facts  on  motions 
lor  new  trial,  it  has  been  just  as  uniform  in  allowing 
such  certificates  in  cases  where  the  court  below  has 
rendered  judgment  on  the  law  and  the  facts  without  a 
jury.  In  the  vast  number  of  appeals  which  have  come 
up  to  this  court  from  judgments  in  controversies  re- 
specting the  probat  of  wills,  the  establishment  of  roads 
and  mills,  in  motions  on  forthcoming  bonds,  and  against 
sheriffs  and  their  deputies  and  sureties,  and  in  motions 
by  corporations  against  delinquent  shareholders,  and  in 
many  other  classes  of  cases  where  the  judgments  have 
been  rendered  by  the  courts  below  on  the  whole  case, 
I  have  seen  none  in  which  this  court  has  refused  to 
look  into  the  bill  of  exceptions,  simply  because  of  its 
containing  a  statement  of  the  evidence.  The  difterence 
of  practice  prevailing  in  the  two  classes  of  cases  was 
Vol.  xin — 57 
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1856.     well  known  to  the  legislature,  and  the  inference  seems 

Term     ^  "^^  mind  a  necessary  one,  that  in  providing  for  dis- 

pensing  with  the  jury  and  submitting  the  case  to  the 

^am'  J^^ff^'  ^^^y  would  have  said  otherwise,  if  they  did  not 

and     mean  to  subject  the  proceedings  to  the  rules  governing 

V.  ^    in  all  other  cases  where  the  court  is  allowed  or  required 

Lewis    to  act  as  indole  both  of  law  and  fact.     This  view,  it 
Martin  *^      ® ,     .  ^  ,  .  ,       . 

&  Co.     seems  to  me,  derives  support  from  the  consideration 

that  the  legislature  were,  at  the  very  period  of  the 
enactment  of  the  section  under  review,  engaged  in 
greatly  extending  the  remedy  by  motion.  Without 
adverting  to  other  instances,  it  is  sufficient  to  notice  a 
striking  illustration  of  the  change  of  policy  in  this  re- 
gard, apparent  in  the  fifth  section  of  chapter  167,  in 
which  it  will  be  seen  that  any  person  entitled  to  re- 
cover money  by  action  on  any  contract,  may,  on  motion 
before  any  court  which  would  have  jurisdiction  in  an 
action,  obtain  judgment  after  sixty  days'  notice,  &c.  It 
is  true  that  in  the  seventh  section  it  is  provided  thaton 
a  motion  where  an  issue  of  fact  is  joined  and  either 
party  desire  it,  or  where  in  the  opinion  of  the  court  it 
is  proper,  a  jury  shall  be  impanneled,  &c. 

What  is  the  character  of  the  proceedings  in  the  par- 
ticulars we  are  considering,  in  cases  arising  under  this 
law,  where  neither  party  shall  call  for  a  jury?  Is  a 
defeated  party  in  such  case  to  occupy  the  attitude  of 
one  seeking  to  set  aside  a  verdict?  Is  he  to  ask  the 
court  to  set  aside  its  judgment  and  grant  him  a  new 
trial  ?  And  if  refused,  is  he  bound  to  procure  a  certi- 
ficate of  the  facts ;  or  did  the  legislature  i^ean  that 
the  proceedings  should  be  of  the  same  character  with 
the  proceedings  that  the  practice  of  the  courts  has 
sanctioned  in  other  motions  on  the  law  and  iacts? 
What  warrant  have  we  for  saying  to  a  party  appealing 
from  a  judgment  of  the  court  below,  rendered  under 
this  law,  upon  a  bill  of  exceptions  setting  out  the  evi- 
dence, that  we  will  not  enquire  into  the  alleged  injus- 
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tice,  because  he  has  not  procured  such  a  certificate  of  1856. 

the  facts  as  has  been  heretofore  required  only  in  cases  xerm. 
of  unsuccessful   motions  ,to  set  aside  verdicts  ?    The 


answer  seems  to  my  mind  obvious.  If  the  legislature  ^am* 
had  designed  to  except  the  proceedings,  in  any  parti-  and 
cular,  from  the  operation  of  the  well  known  practice  v. 
prevailing  in  other  cases  of  motions  in  which  the  whole  ^Z^ 
case  is  decided  by  the  court,  on  the  law  and  the  evi-  A  Co. 
dence,  they  would  have  used  some  express  declaration 
to  indicate  such  purpose.  If  in  the  case  of  a  motion 
neither  party  desires  a  jury,  or  if  in  an  action  the  par- 
ties waive  a  jury  and  submit  the  whole  case  to  the 
court,  in  either  ease  it  would  seem  to  me  fair  to  infer, 
in  the  absence  of  all  declaration  by  the  legislature  to 
the  contrary,  ttat  they  intended  the  practice  in  mo- 
tions on  the  merits  to  govern.  And  in  such  cases,  if 
the  defeated  party  excepts  to  the  judgment  and  spreads 
out  the  evidence  in  his  bill  of  exceptions,  he  does  all 
that  it  is  incumbent  on  him  to  do  in  order  to  prepare 
the  case  for  the  appellate  court.  Where  the  *.*ase  turns 
on  the  credibility  of  witnesses,  or,  as  it  did  in  Pryor  v. 
Kuhn,  on  the  weight  of  conflicting  and  contradictory 
evidence,  an  appeal  to  the  court  can  be  of  no  avail  to 
the  defeated  party.  For  in  such  case,  acting  on  the 
rule  announced  in  Dudleys  v.  Dudleys,  3  Leigh  436,  445, 
and  constantly  adhered  to,  this  court  will  presume  that 
the  inferior  court  that  saw  and  heard  the  witnesses, 
has  decided  correctly.  But  in  cases  where  the  reversal 
of  the  action  of  the  court  below  does  not  involve  this 
court  in  the  necessity  of  deciding  on  the  credibility  or 
weight  of  evidence  impeached  or  contradicted  in  the 
inferior  court,  I  should  not  feel  warranted  in  refusing 
relief  on  the  score  that  the  defeated  party  brought  up, 
in  his  bill  of  exceptions,  the  evidence  of  the  witnesses 
instead  of  a  certificate  of  the  facts. 

I  still  think  that  the  decision  in  Pryor  v.  Kuhn  was 
right;  but,  in  expressing  the  opinion  that  the  practice 
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1856.     in  cases  of  this  kind  should  be  regulated  by  the  rules 
Term,    governing  bills   of  exceptions   to  judgments  of  the 


courts  below,  refusing  to   set  aside    the   verdicts  of 
ham     j^^'^i^^j  I  think  we  mistook  the  intention  of  the  legis- 
and      lature.     I  have  deemed  it  my  duty  to  take  this  the 
V.       earliest  occasion  to  state  the  change  of  opinion  which 
'J(^^    my  mind  has  undergone  on  the  subject,  and  to  set  out 
&  Co.    some  of  the  reasons  that  have  induced  that  change.   I 
forbear  making  any   further   statement  of  the  argu- 
ments which  might  be   advanced  in  support  of  my 
conclusions,  as  I  should  have  to  extend  this  opinion  to 
an  unreasonable  length,  and   to  present  views  which 
have   been    already   clearly   and   fully   stated  in  the 
opinion  of  Judge  Moncurb,  before  mentioned. 

The  amount  for  which  the  judgment  of  this  court 
ought  to  be  given,  remains  to  be  briefly  considered. 
It  appears  from  the  testimony  that  the  ^oods  in  ques- 
tion were  appraised  in  Baltimore  on  the  5th  of  De- 
cember 1851,  by  experienced  merchants,  at  the  sum 
of  three  thousand  two  hundred  and  ninety-four  dol- 
lars and  twenty-four  cents.  And  the  evidence  clearly 
shows  that  the  goods  w^ould  have  probably  sold  for 
more  at  Steubenville.  There  is  some  conflict  in  the 
testimony  of  the  defendants'  witnesses  as  to  the  sum 
which  should  be  added  to  the  value  of  the  goods  in 
Baltimore  in  December,  in  order  to  show  their  proba- 
ble value  in  Steubenville  on  the  20th  of  November 
previous,  the  date  of  the  conversion.  Some  of  the 
witnesses  fixing  such  further  sum  at  ten  per  rent  on 
the  value  aforesaid,  ascertained  in  Baltimore;  and 
others  at  a  higher  rate.  I  think  that  the  former  is 
that  best  established ;  say  three  hundred  and  twenty- 
nine  dollars  and  forty-two  cent^.  The  aggregate  of 
these  two  sums,  viz  :  three  thousand  six  hundred  and 
twenty-three  dollars  and  sixty-four  cents,  to  carry  in- 
terest from  the  20th  day  of  November  1851,  the  date 
of  the  conversion,  furnishes,  I  think,  the  true  measure 
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of  the  recovery  to  which  the  plaintifts  should  be  ad-     1856. 
judged  entitled  in  this  case.  Term. 

MoNCURB,  J.  concurred  in  the  opinion  of  Daniel,  J. 

Allen,  P.  concurred  with  Judge  Samuels  in  his 
opinion  as  to  the  questions  presented  by  this  case,  and 
in  his  views  upon  them;  and  therefore  concurred  in 
tlie  judgment  to  be  entered. 

Judgment  reversed^  and  judgment  rendered  for  the  plain- 
tiffs for  the  value  of  the  goods  at  the  time  of  the  conversion^ 
with  interest  from  that  date. 
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1856.  Lewis  v,  Arnold. 

July 

^^^'  (Absent  Lee,  J.) 

August  27. 

1.  N  is  the  lessee  of  L  of  a  salt  property  the  rent  of  which  is  re- 

served in  salt.  N  in  July  sells  to  A  all  his  salt  then  on  hand, 
or  which  he  shall  make  before  the  Ist  of  the  next  January, 
except  what  may  become  due  to  L  for  rent.  A  sends  his  boat 
early  in  December  to  N's  wharf  for  a  load  of  the  salt  and  the 
salt  is  put  on  the  boat ;  but  after  the  boat  is  loaded  and  whilst 
the  boatman  is  fixing  his  oars  to  start,  L  comes  to  the  place 
and  forbids  him  to  take  the  salt  away,  saying  he  has  a  land- 
lord's warrant  or  would  get  one,  to  take  the  salt  for  rent. 
Soon  afterwards  the  deputy  sherifi*  comes  also  and  forbids  the 
boatman  removing  the  salt,  saying  he  had  a  landlord's  war- 
rant or  notice,  though  he  does  not  appear  to  have  had  sach  & 
warrant;  whereupon  the  boatman  leaves  the  boat,  and  L 
takes  possession  of  it  and  sends  it  down  the  river,  and  it  is 
wrecked.    In  trover  by  A  against  L.    Held  :        ^   ^-^ 

1.  The  salt  having  been  delivered  by  N  to  A's  boatman 

and  by  him  received  and  put  into  his  boat,  it  was  A'a 
salt. 

2.  The  boatman  had  no  authority  to  abandon  the  salt  to  L 

2.  Upon  a  judgment  in  an  action  for  a  tort  depending  when  the 

act.  Code,  cli.  177,  J  14,  p.  673,  went  into  operation,  it  is  pro- 
per to  charge  interest  from  the  date  of  the  verdict.* 

3.  Upon  appeal  from  a  judgment  rendered  for  more  than  the 

amount  of  damages  laid  in  the  declaration,  the  appellate 
court  may  correct  and  affirm  the  judgment. 

This  was  an  action  in  the  Circuit  court  of  Kanawha 
county  instituted  in  April  1848,  by  Enos  S.  Arnold 
against  John  D.  Lewis.  The  declaratioH  contained 
five  counts,  four  of  which  were  in  ca^e,  and  the  fifth  in 
trover ;  and  the  damages  were  laid  at  %  800.  The  de- 
fendant a[)peared  and  demurred  to  the  declaration  and 
each  count  thereof,  and  also  pleaded  ''not  guilty:" 
And  the  court  sustained  the  demurrer  to  the  second 
count,  but  overruled  it  as  to  the  others. 

*See  the  opinion  of  Judge  Daniel  for  the  statute. 
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The  object  of  the  suit  was  to  recover  the  value  of  a     1856. 
parcel  of  salt  which  the  plaintiff*  claimed  to  have  pur-    xerm. 

chased  of  George  Neville,  and  of  which   possession  

was  taken  by  Lewis.  On  the  trial  the  plaintiff  intro-  ^^^^ 
duced  in  evidence  a  lease  from  Lewis  to  Scott  and  Xe-  Arnold, 
ville,  bearing  date  on  the  24th  of  July  1844,  by  which 
he  leased  to  them  a  salt  property  on  the  Kanawha 
river,  for  six  years  from  its  date,  reserving  an  annual 
rent  of  seven  thousand  five  hundred  bushels  of  salt, 
payable  quarterly.  He  also  introduced  a  deed  bear- 
ing date  the  17th  of  July  1846,  by  which  Scott,  with 
the  assent  of  Lewis,  assigned  his  interest  in  the  lease 
to  Neville,  who  undertook  to  pay  the  rent  reserved  to 
Lewis,  and  also  to  pay  Scott  two  thousand  barrels 
of  salt  in  certain  payments  of  five  hundred  barrels 
each,  and  also  to  pay  the  debts  of  the  partnership 
due  in  Virginia.  He  also  introduced  an  agreement 
under  seal,  bearing  date  the  22d  of  July  1846,  be- 
tween Neville  and  himself,  by  which  Neville  con- 
tracted to  sell  to  him  all  the  salt  Neville  then  had  on 
hand  at  his  furnace,  supposed  to  be  about  eight  hun- 
dred barrels,  and  all  the  salt  he  should  make  at  said 
furnace  until  the  first  day  of  the  next  January ;  ex- 
cept that  after  Neville  has  delivered  the  eight  hundred 
barrels  of  salt  to  Arnold,  he  may  hi  the  next  place 
deliver  the  five  hundred  barrels  then  due  to  Scott, 
aft:er  which  he  was  to  deliver  to  Arnold  all  the  salt 
made  at  his  furnace  up  to  the  first  of  January  1847, 
(except  what  may  become  due  to  Lewis  for  rent,)  the 
the  said  salt  to  be  of  first  quality,  well  packed  in  mer- 
chantable barrels,  weighed,  inspected  according  to 
law,  and  delivered  at  the  salt  yard  of  said  Neville. 
And  Arnold  was  to  pay  twelve  and  a  half  cents  per 
bushel  for  the  salt,  and  settlements  were  to  be  made 
on  the  1st  of  November  and  the  1st  of  January,  when 
he  was  to  give  his  notes  at  ninety  days  for  the  amount 
found  due  on  these  settlements. 
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1866.  The  plaiiitift'  also  introduced  as  a  witness  James 
Term.  Howery,  a  flat  boat  steersman,  who  stated  that  early 
in  December  1846  he  was  employed  by  the  plaintiff 
to  take  plaintift's  flat  boat  to  Xeville's  fiirnace,  and 
Arnold,  there  load  it  with  salt  and  take  it  to  market  tor  the 
plaintiff.  That  in  loading  said  boat  for  plaintifl"  he 
was  engaged  three  days,  and  finished  it  on  the  even- 
ing of  the  third  day.  That  after  he  had  finished  load- 
ing the  salt  and  was  preparing  his  oars  to  start  down 
the  river  with  it,  Lewis  came  to  the  landing  and  for- 
bade him  to  take  the  salt  away,  saying  he  had  a  land- 
lord's warrant,  or  would  get  one,  to  take  the  salt  for 
rent.  That  soon  afterwards  Robert  H.  Early,  a  de- 
puty sheriff  for  Kanawha  county,  came  also  to  said 
landing  and  forbade  him  from  removing  said  salt  so 
loaded  as  aforesaid,  stating  that  he  had  a  landlord's 
warrant  or  notice,  or  something  of  that  kind.  That 
at  this  time  as  well  as  when  Lewis  was  there,  the 
witness  was  on  said  boat  preparing  his  oars  to  start 
as  aforesaid,  and  in  consequence  of  what  was  said  by 
the  sheriff  witness  left  the  boat;  and  it  was  then 
taken  possession  of  by  some  hands  employed  by  the 
defendant  for  the  purpose,  taken  away,  and  acciden- 
tally sunk  by  them.  Witness  also  stated  that  Arnold 
had  paid  him  for  his  services  in  loading  the  boat.  The 
plaintiff  also  introduced  evidence  as  to  the  value  of  salt 
at  the  time. 

When  the  plaintiff*  had  introduced  his  evidence  the 
defendant  demurred  to  it :  And  the  jury  having  found 
a  verdict  for  the  plaintiff  for  eight  hundred  and  thirty- 
three  dollars  and  forty-nine  cents  damages,  subject  to 
the  opinion  of  the  court  on  the  demurrer  to  evidence, 
the  court  afterwards  rendered  a  judgment  in  his  favor 
for  that  sum,  with  legal  interest  thereon  from  the  10th 
day  of  November  1852,  the  date  of  the  verdict,  until 
paid.  Whereupon  Lewis  applied  to  this  court  for  a 
supersedeas^  which  was  allowed. 
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Fry^  for  the  appellant,  insisted  :  1866. 

1st   That  the  whole  of  the  salt  made  by  Neville  was  xerm. 
not  sold  to  Arnold;  but  that  there  was  an  express  re- 


sen'ation  of  so  much  as  was  necessary  to  pay  the  rent    ^^^ 
reserved  to  Lewis.     And  that  upon  the  claim  by  Lewis  Arnold, 
of  the  salt  loaded  on  Arnold's  boat  it  had  been  aban- 
doned by  the  latter;  and  had  not  been  claimed  for  two 
years.     That  Arnold  therefore  could  not  recover  for  the 
salt  as  his  property. 

2d.  That  the  damages  claimed  in  the  declaration 
being  but  eight  hundred  dollars,  and  the  judgment 
having  been  rendered  for  eight  hundred  and  thirty- 
three  dollars  and  forty-nine  cents,  this  was  error. 

3d.  That  it  was  error  to  render  a  judgment  for  in- 
terest. That  the  action  having  been  brought  and 
pending  when  the  act  authorizing  a  judgment  for  in- 
terest ou  a  tort,  that  act  did  not  apply  to  the  case. 
That  this  was  not  a  clerical  error.  Bent  v.  Patten^ 
1  Rand.  25,  Campion  v.  Cline,  5  Gratt.  137-70,  show 
that  it  was  error  to  give  a  judgment  for  interest  on 
damages.  He  referred  to  Broiigh  v.  Shanks,  5  Leigh 
598;  Gibson  v.  Governor  for  ^c.  11  Leigh  600;  Com- 
monwealth V.  WinslonSj  5  Rand.  546,  562.  That  this 
being  a  pending  suit,  it  is  excepted  out  of  the  act, 
Code,  ch.  216,  §  1,  2,  p.  800,  by  the  operation  of  the 
act,  ch.  16,  §  18,  p.  101;  and  should  be  excepted  out 
of  the  act,  ch.  177,  §  14,  p.  673.  He  referred  to  The 
Commxmwealih  v.  Hewitt,  2  Hen.  &  Munf.  181;  Elliott 
V.  Lyell,  3  Call  269,  marg.  and  especially  to  the  opi- 
nion of  Roane,  J.  and  the  cases  he  there  cites;  Coxich 
V.  Jeffries,  4  Burr.  R.  2460.  And  he  insisted  that 
neither  this  or  the  error  in  rendering  a  judgment  for 
more  than  the  damages  laid  in  the  declaration,  could 
be  corrected  under  the  act.  Code,  ch.  171,  §  5,  p.  681. 
That  this  act  was  in  substance  the  same  as  the  act  of 
1819,1  Rev.  Code,  ch.  128,  §108,  109,  p.  512,  513; 
and  that  the  cases  before  cited  show  that  these  errors 
Vol.  xni — 58 
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1856.     could  not  be  corrected  under  the  act  of  1819.    As  to 
Term.    *^^  ^^^^  ^^  Hepburn  v.  Dundas,  supra  219,  the  point 

was  not  made,  nor  was  the  bearing  of  the  difterent 

provisions  in  the  Code  considered. 


Lewis 

V. 

Arnold. 


Mc Comas  and  B.  H.  Smithy  for  the  appellee,  insisted: 

Ist.  That  on  a  demurrer  to  evidence  the  proof  was 
certainly  sufficient  to  prove  a  delivery  of  possession  of 
the  salt  by  Neville  to  Arnold ;  and  that  there  was  no 
intention  to  abandon  the  possession  of,  or  the  right  to, 
the  salt.  The  boatman  supposing  that  the  sherift  had 
authority  to  take  possession  of  it,  went  otl  the  boat  to 
inform  his  employer  of  what  was  doing;  but  certainly 
he  never  intended  to  give  up  the  boat  on  which  Lewis 
had  no  claim  of  any  kind. 

2d.  That  the  act.  Code,  ch.  177,  §  14,  p.  673,  directs 
that  in  all  cases  thereafter,  in  which  a  verdict  is  ren- 
dered not  allowing  interest,  the  sum  thereby  found 
shall  bear  interest,  and  the  judgment  shall  be  accord- 
ingly. And  they  referred  to  the  ca.se  of  Hepburn  v. 
DumlaSy  supra  219. 

3d.  Th^  as  to  the  excess  of  the  judgment  over  the 
amount  of  the  damages  laid  in  the  declaration,  the 
judgment  might  be  corrected  in  that  respect  and 
affirmed.     Code,  ch.  171,  §  5,  6,  p.  681. 

Daniel,  J.  The  full  delivery  of  the  salt  in  contro- 
versy by  Neville  or  his  agents,  to  Howery,  the  person 
authorized  by  Arnold  to  receive  it,  is  clearly  estab- 
lished by  the  testimony  of  Howery.  Possession  of  the 
salt  was  acquired,  and  its  removal  from  the  demi;^ 
premises  into  the  boat  of  Arnold,  eftected  in  an  open 
and  public  manner;  Howery,  according  to  his  state- 
ment, having  been  engaged  three  days  in  loading  the 
boat  with  it.  The  inference  is  irresistible  that  it  wa^s 
delivered  by  Neville,  in  pursuance  of  the  written  agree- 
ment between  him  and  Arnold  of  the  22d  of  July  1846. 
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This  agreement  was  thus  completely  executed,  so  far  1856. 

as  the  salt  iu  question  was  concerned,  and   nothing  re-  •/^^ 
mained  to  be  done  in  order  to  perfect  the  transfer  of 


full  ownership  in  it.  Lewis 

It  is  true  that  in  this  agreement  there  is  full  recog-  Arnold, 
nition  by  Arnold  of  the  relation  of  landlord  and  tenant 
subsisting  between  Lewis  and  Neville,  and  an  express 
exception  out  of  the  contract  by  the  latter  to  deliver 
Arnold  all  the  salt  he  should  make  during  the  year,  ot 
so  much  as  might  become  due  to  Lewis  on  account  of 
his  rent.  And  if,  therefore,  such  a  transaction  as  that 
which  occurred  between  Lewis  and  Howery,  had  oc- 
curred between  Lewis  and  Arnold,  and  the  conduct  of 
the  latter  had  been  in  all  regards  the  same  with  that 
of  Howery,  I  am  not  prepared  to  say  that  there  would 
not  have  been  much  show  offeree  in  the  position  taken 
by  the  counsel  of  Lewis  here.  •  In  such  a  supposed 
state  of  things  the  inference  would  have  been  strong, 
that  Arnold,  whatever  might  be  his  strict  legal  rights  in 
the  controversy,  had  acquiesced  in  the  claim  of  Lewis; 
and  in  such  a  case  there  might  have  been  an  apparent 
injustice  in  allowing  him  afterwards  to  visit  Lewis  with 
a  lofis  that  might  not  have  occurred  but  for  his  seem- 
ing ac<iuiescence.  But  I  can  see  no  ground  for  hold- 
ing that  Arnold  is  to  be  held  bound  by  the  conduct  of 
Howery.  The  agency  of  the  latter  was  of  the  most 
special  and  limited  character.  He  was  the  mere  ser- 
vant or  hireling  of  Arnold,  charged  with  the  simple 
duty  of  receiving  the  salt,  loading  the  boat  with  it  and 
carrying  it  down  the  river  to  market  for  Arnold.  He 
was  clothed  with  no  powers  which  could  make  his  ad- 
missions, express  or  implied,  of  the  justice  of  Lewis' 
claim,  binding  on  Arnold.  If,  therefore,  from  his  state- 
ment that  he  left  the  boat  in  consequence  of  what  was 
md  by  the  sheriff  as  he  was  on  the  eve  of  starting  with 
his  boat,  it  is  to  be  inferred  that  he  believed  in  the 
statements  made  by  Lewis  and  the  sherift,  and  acknow- 
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1856.    ledged  their  right  to  take  the  salt  for  rent,  it  is  diflScolt 
Term.    ^^  perceive  by  what  rule  of  law  it  is  to  be  maintained 

that  such  inference  can  be  brought  to  bear  on  the 

Uwis    ^i^i^^g  ^f  Arnold. 

Arnold.  Let  it  be  that  Howery  had  full  faith  in  the  declara- 
tion of  Lewis,  that  *'  he  had  a  landlord's  warrant  or 
would  get  one  to  take  the  salt  for  rent,"  and  in  the 
announcement  made  by  the  sheriff  on  his  arrival  Boon 
thereafter,  that  "  he  had  a  landlord's  warrant,  or  no- 
tice, or  something  of  the  kind;"  and  that  in  leaving 
the  boat  he  designed  a  surrender  of  his  charge  to  the 
challenge  of  what  he  supposed  to  be  a  rightful  claim 
and  a  lawful  authority,  still  it  is  obvious  that  such  con- 
duct cannot  stand  in  a  controversy  between  Lewis  and 
Arnold,  as  the  substitute  for  proof,  by  Lewis,  of  the 
justice  of  his  claim,  nor  dispense  with  the  exhibition 
by  him  of  the  process  by  means  of  which  he  threatened 
to  enforce  it. 

There  is  nothing  in  the  exception  or  proviso  to  the 
agreement  between  Arnold  and  Neville,  from  which 
to  infer  a  duty  on  the  part  of  the  former  to  see,  on 
every  occasion  of  receiving  salt  from  the  furnace,  that 
a  sufficiency  of  salt  was  left  to  discharge  the  rent  to 
be  paid  by  Neville.  The  whole  effect  of  the  reserva- 
tion was  to  give  Neville  the  right  to  retain,  out  of  the 
whole  quantity  made  during  the  year,  a  snfBciency 
for  that  purpose.  There  is  no  proof  of  any  specific 
amount  of  rent  due  ta  Lewis ;  no  proof  that  he  or  the 
sheriff*  was  armed  with  any  legal  authority  to  make  a 
levy  on  the  salt ;  no  proof  that  the  salt  in  controversy 
had  been  set  apart  by  Neville  for  the  purpose  of  satis- 
fying the  rent,  nor  that  a  sufficiency  to  pay  the  rent 
was  not  left  on  the  leased  premises ;  no  proof  of  col- 
lusion between  Neville  and  Arnold  in  fraud  of  the 
rights  of  Lewis.  But  we  are  called  on  to  infer  all 
that  is  essential  to  show  a  superior  right  in  Lewis, 
from  the  exhibition  of  the  lease  between  him  and  his 
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tenant,  the   agreement  between  Arnold  and  Xeville     1856. 
showing:  that  the  former  had  notice  of  the  terms  of   xerm. 

the  lease,  and  from  the  fact  that  Lewis  took  possession 

of  the  salt  with  the  assertion  of  a  lawful  right  to  take  ^^ 
il  to  satisfy  his  demands  as  landlord.  We  should  have  Arnold, 
to  reverse  all  the  rules  applicable  to  demurrers  to  evi- 
dence before  we  could  allow  a  defense  constructed  out 
of  such  elements  alone,  to  stand  in  the  ^vay  of  the 
plaintiff's  recovery.  The  Circuit  court  therefore  did 
not  err,  as  it  seems  to  me,  in  rendering  a  judgment  on 
the  verdict  for  the  plaintiff.  It  is  contended,  however, 
that  the  judgment  was  wrong  in  allowing  interest  on 
the  damages,  conditionally  assessed  by  the  jury,  from 
the  date  of  the  verdict. 

By  the  14th  section  of  chapter  177  of  the  Code  of 
1849,  p.  673,  it  is  declared  that  the  jury  in  any  action 
founded  on  contract  may  allow  interest  on  the  princi- 
pal due,  or  any  part  thereof,  and  fix  the  period  at 
which  such  interest  is  to  commence.  And  in  any  ac- 
tion for  a  cause  arising  thereafter,  whether  from  con- 
tract or  from  tort,  the  jurj'  may  allow  interest  on  the 
sum  found  by  the  verdict,  or  any  part  thereof,  and  fix 
the  period  at  which  the  said  interest  shall  commence. 
And  if  a  verdict  be  rendered  thereafter^  which  does  not  allow 
interest^  the  sum  thereby  found  shall  bear  interest  from 
its  date,  whether  the  cause  of  action  arose  theretofore  or 
shall  arise  thereafter ;  and.  judgment  shall  be  entered  ac- 
cordingly. 

It  is  conceded  by  the  counsel  of  the  plaintift*  in 
error,  that  the  terms  of  the  la&t  clause  of  this  section 
are  sufficiently  broad  to  cover  the  case  ;  and  he  also 
concedes  that  the  judgment  is,  in  the  particular  in 
question,  in  conformity  with  the  judgment  rendered  by 
this  court  in  the  case  of  Hepburn  v.  Dundas,  supra  219. 
He  contends,  however,  that  the  terms  of  said  clause, 
if  sought  to  be  applied  to  verdicts  rendered  in  actions 
pending  at  the  date  of  the  act,  must  be  controlled  by 
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1856.  the  provisions  of  the  18th  section  of  chapter  16,  p.  101, 
Term.  ^^^  ^^^  ^^*^  ^^^^  second  sections  of  chapter  216,  p.  800, 
the  last  chapter  of  the  Code.  He  calls  attention  to  the 
fact  that  in  the  petition  for  the  appeal  in  the  case  just 
Arnold,  mentioned,  no  such  question  is  presented,  and  also  to 
the  further  fact  that  in  the  written  opinion  of  the  court 
no  reference  is  made  to  these  provisions ;  and  he  insists 
that  under  such  circumstances  the  question  should  not 
be  regarded  as  concluded  by  the  decision  made  in  that 
case. 

The  provisions  of  the  section  to  which  the  coun- 
sel first  refers  us  are,  that  no  new  law  shall  be  con- 
strued to  repeal  a  former  law  as  to  any  offence  com- 
mitted against  the  former  law,  nor  as  to  any  act  done, 
any  penalty,  forfeiture  or  punishment  incurred,  or  any 
right  accrued,  or  claim  arising  under  the  former  law, 
or  in  any  way  whatever  to  affect  any  such  offence  or 
act  so  committed  or  done,  or  any  penalty,  forfeiture  or 
punishment  so  incurred,  or  any  right  accrued  or  claim 
arising  before  the  new  law  takes  effect ;  save  only  that 
the  proceedings  thereafter  had  shall  conform,  so  far  as 
practicable,  to  the  law  in  force  at  the  time  of  such 
proceedings.  And  by  the  first  and  second  sections  of 
the  last  chapter  of  the  Code  it  is  declared,  that  all  the 
provisions  of  the  preceding  chapter  shall  be  in  force 
upon  and  after  the  first  day  of  July  next  (after  the 
passage  of  the  act;)  and  that  all  acts  and  parts  of 
acts  of  a  general  nature  in  force  at  the  time  of  the 
passage  of  the  act,  shall  be  repealed  from  and  after 
the  said  first  day  of  July  next.,  with  such  limitations 
and  exceptions  as  are  already  in  the  previous  provi- 
sions of  the  Code,  or  in  the  said  chapter  thereafter 
expressed ;  and  that  such  repeal  is  not  to  affect  anv 
oftence  or  act  committed  or  done  or  any  penalty  or 
forfeiture  incurred,  or  any  right  established,  accrued 
or  accruing  before  the  said  first  day  of  July,  on  any 
prosecution,  suit  or  proceeding  pending  on  that  day, 
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except  that  the  proceedings  thereafter  had  shall  con-  1856. 

tbrm,  so  far  as  practicable,  to  the  provisions  of  the  act.  r^^^m 
There  is  no  conceivable  reason  why  the  legislature 


should  have  raade  any  distinction  in  the  particular  ^^ 
under  consideration,  as  aftecting  the  parties  thereto,  Arnold, 
between  actions  pending  and  actions  thereafter  to  be 
brought  on  causes  of  action  already  existing;  inasmuch 
as  it  is  obvious  that  this  new  incident  to,  or  conse- 
quence of,  the  verdict  could,  be  as  eifectually  avoided 
by  a  defendant  in  the  one  case  as  in  the  other.  The 
true  point  ot  objection  (if  any)  to  the  clause  in  ques- 
tion is,  that  it  attaches  to  a  cause  of  action  already  exist- 
ing,  a  consequence  which  under  the  former  law  did  not 
belong  to  it,  the  defendant  not  being  compellable  by 
any  former  law  in  case  of  a  verdict  for  damages  assessed 
in  action  for  tori^  to  pay  interest  thereon  from  the 
dat«  of  the  verdict.  But  I  do  not  think  that  in  this 
respect  the  clause  stands  in  any  respect  opposed  to  the 
spirit  of  these  general  regulations. 

No  one  who  has  inflicted  injury  by  the  commission 
of  a  tort  can  be  properly  said  to  have  an  established 
right  to  withhold  for  any  space  of  time  the  measure  of 
reparation  ascertained  by  the  verdict  of  a  jury  to  be 
due  to  the  injured  party.  The  justice  of  requiring  the 
prompt  payment  of  the  sum  which  may  be  assessed  by 
a  jury  in  such  case,  and  of  allowing  the  party  injured 
to  receive,  and  of  compelling  the  party  withholding  to 
pay,  a  fair  compensation  forretainingit,  is  just  as  clear 
as  it  is  to  make  a  similar  requisition  of  one  who  is  found 
to  be  the  debtor  of  another  by  contract.  And  when  it 
is  entirely  within  the  power  of  the  wrongdoer  wholly 
to  avoid  the  new  consequence  which  the  clause  in  ques- 
tion attaches  to  the  verdict,  (as  it  is,  by  the  prompt 
discharge  of  the  damages,)  I  cannot  see  how  the  law 
can  be  said  to  be  objectionable  as  being  of  a  retrospec- 
tive character. 

It  is  to  be  observed  further  that  the  act  existing  at 
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1856.    the  date  of  the  Code  in  respect  to  the  allowance  of 
Term,     ii^terest  by  the  jury,  embraced  only  actions  founded  ou 

contracts,  and  directed  that  the  jury  should,  after  ascer- 

^^^  taining  the  principal  sum  due,  fix  the  period  at  which 
Arnold,  interest  should  commence,  if  interest  should  be  allowed 
by  them;  and  that  judgment  should  be  rendered  ac- 
cordingly, carrying  on  the  interest  till  the  judgment 
should  be  satisfied.  This  provision  though  repealed, 
by  the  general  repeal  of  all  acts  then  in  force,  in  the 
last  chapter  of  the  Code,  is,  as  we  have  seen,  in  effect, 
substituted  by  the  first  clause  of  the  14th  section  of 
chapter  177.  In  respect  to  actions  founded  on  tori, 
there  was,  at  the  date  of  the  passage  of  the  Code,  no 
act  of  assembly  either  directing  or  forbidding  the  jury 
to  allow  interest  on  the  damages,  or  prescribing  whe- 
ther interest  should  or  should  not  go  on  the  damages 
assessed  by  the  jury  in  such  cases,  where  the  verdicts 
did  not  allow  interest.  These  matters  were  regulated 
by  the  common  law.  In  respect  to  them  there  was, 
therefore,  no  act  of  assembly  to  be  repealed :  And  conse- 
quently, the  clause  in  question  does  not  come  within 
the  temis  of  the  last  chapter  of  the  Code  declaring  the 
repeal  of  "  all  acts  and  part  of  acts "  of  a  general 
nature. 

So  far  as  the  said  clause  declares  a  new  rule  in  con- 
flict with  the  common  law,  it  does  so  in  terms  definite 
and  precise,  leaving  nothing  for  a  general  rule  of  con- 
struction to  operate  upon.  It  ascertains  clearly  the 
right  to  the  interest  as  an  incident  to  every  verdict  to 
be  thereafter  rendered,  which  does  not  allow  interest, 
whether  the  cause  of  action  arose  theretofore  or  shall 
arise  thereafter;  makes  no  distinction  between  suits 
pending  or  thereafter  to  be  brought ;  fixes  the  date  of 
the  verdict  as  the  period  from  which  the  interest  is  to 
run,  and  declares  that  judgment  shall  be  rendered  ac- 
cordingly. It  neither  needs  nor  admits  of  a  reference 
to  any  general  provision  to  explain  or  declare  on  what 
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rights  it  was  desigued  to  operate,  or  what  suits  it  was     185G. 
designed    to   aifeet.     It  carries   with    it   its  own  eon-    xerm. 

struction.     And   to   bring  the  general   regulations  in  

question,  iwder stood  as  they  are  by  the  counsel  for  the  ^^'^^^ 
plaintiff  in  error ^Xo  bear  upon  it,  would  be  to  make  Arnold, 
the  law  contradict  itself  in  some  of  its  most  impor- 
tant provisions ;  provisions  in  which  it  has  used  lan- 
guage of  the  most  positive  and  unequivocal  character. 
On  the  operation  and  eftect  of  such  a  law  it  is  plain 
these  general  regulations  can,  from  the  very  nature  of 
the  subject  and  the  objects  contemplated,  have  no 
control. 

There  is,  however,  a  plain  mistake  or  error  in  the 
verdict  and  judgment,  to  the  prejudice  of  the  plaintift 
in  error,  to  the  extent  of  thirty-three  dollars  and  forty- 
nine  cents;  the  amount  of  damages  claimed  in  the 
declaration  being  eight  hundred  dollars,  whilst  the 
verdict  and  judgment  have  been  rendered  for  eight 
hundred  and  thirty-three  dollars  and  forty-nine  cents. 
By  the  sixth  section  of  chapter  181  of  the  Code  of 
1849,  it  is  made  the  duty  of  the  Court  of  appeals  in 
eases  of  this  kind  to  amend  the  judgment  in  such  par- 
ticular, and  then  to  affirm  the  judgment,  if  there  be 
no  other  error.  Under  the  former  law,  §  110,  ch.  128, 
Rev.  Code,  it  was  the  duty  of  this  court  in  such  case 
to  reverse  the  judgment  of  the  court  below  on  ac- 
count of  the  error,  and  then  to  proceed  to  give  such 
judgment  as  the  court  below  ought  to  have  given. 
And  here  again  the  counsel  for  the  plaintift  in  error 
insists  that  under  the  requirements  of  the  general  pro- 
visions of  the  Code  already  commented  on,  we  ought 
to  conform  our  judgment  to  the  requirements  of  the 
former  law.  The  want  of  any  applicability  of  these 
provisions,  and  the'abs?ence  of  all  right  in  the  plaintift' 
in  error  to  ask  their  application,  is,  if  any  thing,  more 
obvious  in  this  enquiry  than  they  were  in  the  one  just 
disposed  of. 

Vol.  XIII — 59 
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1856.  If  the  writ  of  error   had  been  pending  when  the 

Term.  ^^^^  ^^C)k  effect,  there  vvouhl  be  a  show  of  propriety 

in  contending  that  the  plaintiff  should  not  by  the  new 

I^wie  |j^^^,  i^g  burdened  with  the  costs  of  correctinj^^  an  error 

V.  *  ■ 

Arnold,  which,  as  the  hiw  stood  when  he  sued  out  the  writ,  he 
had  a  right,  an  inchoate  right,  to  have  corrected  at  the 
costs  of  his  adversary.     But  his  position  is  jpst  the 
reverse  of  that  supposed.     The  writ  of  en'or^  hi^  (the 
plaintiff's  in  error)  own  suit^  has  been  instituted  since 
the  Code  took  eftect.     Not  only  so;  but  the  cause  of 
action  on  which  it  is  founded,  viz :    the  error  com- 
mitted in  the  verdict  and  judgment  rendered  in  the 
Circuit  court,  did  not  arise  until  after  the  new  law  came 
into  operation.     The  new  law  does  not  sanction  this 
error,  nor  give  to  the  plaintiff  in  the  original  ad'm, 
which  was  pending  when  the  new  law  took  eftect,  a 
right  to  recover  of   the  plaintiff  in  error  larger  da- 
mages than  he  had  a  right  to  recover  by  the  former 
law.     So  far  from  it,  wiiilst  it  repeals  (as  is  true)  the 
former  laws  regulating  the  correction  of  such  errors,  it 
at  the  same  time  substitutes  in  their  place  new  provi- 
sions ecjually  efhcacious;  and  in  fact  gives  to  the  plain- 
tiff in  error  an  additional   means,  of  obtaining  relief, 
viz  :    by  motion  to  the  Circuit  court.     By  pursuing 
that  remedy,  instead  of  the  one  selected,  he  might 
have  saved   himself  as  well  as  his  adversary  the  ex- 
pense and  delay  that  have  been  encountered  in  thi> 
court.     Having  refused  to  avail  himself  of  the  cheaper 
remedy,  he  ought  not  to  be  heard  to  complain  of  the 
rule  which  requires  him  to  pay  the  expenses  of  the 
more  costly  one  of  which  he  has  chosen  to  avail  him- 
self. 

No  precedent  can  be  found  going  to  the  length 
of  condemning,  as  retrospective,  laws  which  merelv 
change  the  renicdics  for  exlstinr/  rifjhts.  And  it  wouIJ 
be  carrying  the  doctrine  of  the  inviolability  of  vef^ted 
rights  to  an  extent  far  beyond  the  real  purpose  of  auv 
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constitutional  provision,  and  the  true  object  and  scope     1856. 
of  the  general  regulations  in  question,,  to  hold  that  a    Term. 

party  to  a  pending  suit  has  such  an  established  right  

to  the  then  existing  remedy  for  the  correction  of  errors,    ^^'^^ 
as  that  an  error  which  may  be  committed  thereafter  in  Arnold, 
the  progress  of  the  suit,  cannot  be  made  tlie  subject  of 
a  new  law  regulating  the  costs  of  the  proceedings  to 
correct  the  error  in  the  appellate  court. 

It  is  not  necessary  to  consider  the  questions  which 
were  raised  in  the  Circuit  court  by  the  demurrer  to 
the  first  counts  in  the  declaration,  inasmuch  tis  the 
evidence  obviously  [applies  only  to  the  case  stated  in 
the  last  count,  which,  it  is  conceded,  is  in  all  respects 
good. 

There  is,  I  think,  no  error  in  the  judgment,  except 
that  which  was  committed  in  rendering  judgment  for 
a  sum  exceeding  that  laid  in  the  declaration.  This 
error  ought  to  be  corrected,  and  the  judgment  of  the 
Circuit  court  then  affirmed. 

The  other  judges  concurred  in  the  opinion  of 
Daniel,  J. 

Judgment  ammded  and  affirmed^  with  costs  and  daniar/es. 
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C^txtisburg. 


Term. 


1856.  Clements  v,  Kyles. 

July 

August  29. 

1.  In  a  case  of  caveat  the  caveator  should  state  in  his  caveat  the 
grounds  on  which  he  claims  to  have  the  better  right  to  the 
land  in  controversy.  And  if  this  is  not  done  the  caveatee 
may  either  move  the  court  to  dismiss  the  caveat,  or  to  require 
the  caveator  to  file  a  specification  of  the  alleged  better  right 
on  which  his  claim  is  founded.  But  after  the  jury  is  sworn 
to  ascertain  the  facts,  it  is  then  too  late  to  object  to  the  form 
of  the  caveat. 

2.  In  a  case  of  caveat  the  caveator  claims  under  a  patent  iaeued  to 
W  in  1756,  which  does  not  refer  to  any  survev.  In  order  to 
show  that  the  patent  was  founded  on  a  survey,  the  caveator 
offers  in  evidence  a  copy  from  the  books  of  the  surveyor  of 
Augusta  county,  of  a  certificate  of  a  survey  and  plat  made  for 
W,  dated  in  November  1749.  The  certificate  itself  does  not 
contain  tne  calls  for  course  and  distance  or  other  marks,  but 
these  are  given  on  the  plat,  and  they  agreed  with  the  grant 
in  its  general  and  locative  calls.  It  is  competent  evidence  for 
the  purpose  for  which  it  is  offered. 

3.  To  prove  the  boundaries  of  W*s  patent  the  caveators  offer  the 
deposition  of  a  witness  who  had  purchased  a  part  of  the  land 
included  in  that  patent  from  a  party  claiming  under  it,  bit 
not  any  part  of  the  land  claimed  by  the  caveatons.  The  wit- 
ness then  had  a  controversy  with  a  third  person  in  which  it 
was  important  to  him  to  establish  the  boundaries  of  said 
patent.  The  deposition  had  been  taken  in  a  caveat  between 
the  ancestor  of  the  caveators  and  the  same  caveatees,  in  rda- 
tion  to  the  same  land,  in  which  the  said  caveator  had  suffered 
a  nonsuit.    Held: 

1.  He  is  a  competent  witness. 

2.  The  deposition  is  competent  testimony. 
.'{.  The  statement  of  a  person  living  on  the  land  at  the  time, 

made  many  yeiirs  before  the  trial,  at  which  lime  he 
wat?dea(l,  pointing  out  to  the  witness  two  of  the  t'omers' 
called  for  in  W's  patent,  is  not  competent  evidence; 
he  not  having  been  the  surveyor  or  chain  carrier  at 
the  making  of  the  survey,  or  owner  of  that  or  adjoin- 
ing lands  calling  for  the  same  boundaries,  or  hasini: 
any  motive  or  inteust  to  enquire  and  ascertain  the 
fact«. 
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4.  Surveys  made  many  years  after  \V*3  survey,  and  by  a  different  1856. 

surveyor  are  not  competent  evidence  as  to  the  boundaries  of  July 

W's  survev.  'r^^"^- 


5.  Three  or  four  corners  of  a  large  survey  are  ascertained ;  but  be-  Zi  " 

twetjn  these  ascertained  corners,  the  patent  calls  for  several  y. 
lines  and  courses.  In  fixing  the  boundaries  of  the  land,  the  Kyles. 
lines  calling  for  these  ascertained  corners  must  be  run  thereto, 
though  this  may  require  a  variation  of  both  course  and  dis- 
tance ;  but  where  a  corner  is  called  for  which  is  not  found, 
the  course  and  distance  called  for  in  the  patent  must  govern ; 
and  an  average  allowance  of  variation  in  each  course  and  line 
called  for  between  the  ascertained  corners  is  not  to  be  made. 

6.  The  land  in  controversy  lying  in  the  western  part  of  a  large 

survey,  it  is  error  to  instruct  the  jury  that  if  they  are  satisfied 
that  certain  specified  corners  of  the  survey  are  established, 
and  the  courses  of  the  patent  between  these  corners  are  cor- 
rectly laid  down  upon  the  plat  of  the  survey  made  in  the  cause 
it  is  all  that  is  necessary  for  them  to  ascertain  in  this  suit ;  as  it 
is  in  that  portion  of  said  patent  that  the  survey  of  the  caveat ees 
lies,  as  appears  by  the  plat,  and  it  is  only  to  that  portion  of 
said  land  that  they  have  set  up  title. 

7.  The  will  of  W  having  been  made  in  1746,  before  the  survey  or 

patent  to  him,  the  land  embraced  in  said  patent  did  not  pass 
by  his  will  to  Mrs.  W,  but  descended  to  his  heir  at  law. 

8.  A  case  in  which  the  cause  was  sent  back  to  the  court  below  to 

have  a  more  perfect  finding  of  the  facts  upon  which  the  rights 
of  the  parties  depend. 

In  April  1849  William  Kyle  and  other:*,  devisees  of 
James  Kyle  deceased,  filed  with  the  register  of  the 
land  office  a  caveat  to  prevent  the  issue  of  a  patent  to 
Orville  Anderson  and  Franklin  Clements  for  a  tract  of 
land  of  one  thousand  acres  in  the  county  of  Carroll. 
The  only  ground  stated  in  the  caveat  on  which  they 
opposed  the  issue  of  the  patent  is  that  they  claimed 
to  hold  the  land  by  an  older  and  better  title. 

The  caveatees  without  making  an  objection  to  the 
manner  in  which  the  caveators  had  set  out  the  grounds 
of  their  objection  to  the  issue  of  the  patent,  weht  to 
trial;  and  the  jury  found  the  facts  on  which  the  ca- 
veators rested  their  title.  These  are  stated  by  Judge 
Lee  in  his  opinion.     The  caveators  claimed  the  legal 
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1856.    title  to  the  land  in  controversy  nnder  a  patent  issued 
Tem.    ^  James  Wood  on  the  16th  of  Angast  1756.    This 
patent  gave  the  location  and  boundaries  of  the  land, 


aementp  j^^^|.  jjj  ^^^^  refer  to  any  survey  on  which  it  was 
Kyles.  founded :  And  the  caveatees  having  stated  that  they 
should,  from  the  facts  and  circumstances  which  would 
appear  in  evidence,  insist  that  no  actual  survey  of  the 
land  granted  to  James  Wood  had  ever  been  made,  the 
caveators  oftered  in  evidence  the  copy  from  the  sur- 
veyor's books  of  Augusta  county  of  a  certificate  of  a 
survey  made  for  James  Wood,  and  of  the  plat  of  the 
survey.  These,  in  the  location  and  boundaries,  agreed 
with  the  patent,  and  it  bore  date  the  20th  of  November 
1749.  The  certificate  of  the  present  surveyor  of  Au- 
gusta county  followed  the  copy  of  the  original  certifi- 
cate of  survey,  and  was  follow^ed  by  the  plat.  The 
caveatees  objected  to  the  evidence;  but  the  court  over- 
ruled the  objection  ;  and  the  caveatees  excepted. 

In  the  progress  of  the  cause  the  caveators  offered  in 
evidence  the  deposition  of  William  Kenny,  which  re- 
lated to  the  boundaries  of  Wood's  patent.  He  had 
purchased  a  part  of  the  land  included  in  that  patent 
from  a  party  claiming  under  it,  but  not  any  part  of 
the  land  claimed  by  the  caveators.  lie  was  interested 
to  establish  the  boundaries  of  the  patent;  and  then 
had  a  controversy  with  a  third  person  in  which  the 
establishment  of  these  boundaries  was  important  to 
him.  This  deposition  had  been  taken  in  a  caveat  case 
between  James  Kyle,  under  w4iom  the  present  ca- 
veators claimed,  and  the  same  caveatees,  in  relation  to 
the  same  land,  in  which  the  caveator  suffered  a  non- 
suit. The  caveatees  objected  to  the  evidence  because 
it  was  not  taken  in  the  same  cause,  and  on  the  ground 
that  the  witness  wius  interested,  and  thus  incompetent. 
They  also  objected  to  the  answers  given  to  the  second, 
thirteenth,  fifteenth  and  sixteenth  questions.  But  the 
court  overruled  the  first  and  second  objections,  and 
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the  objection  to  the  answer  to  the  second  question,  and     1856. 
sustained  it  as  to  the  others.     Whereupon  the  caveatees    Term. 


again  excepted. 

The  second  question  and  the  answer  to  it  are  as  fol-  ^^®^^"*^ 
lows :  Kyles. 

*'Are  you  acquainted  with  any  of  the  corners  and 
lines  of  the  said  survey?"  (the  Wood  survey  said  to 
have  been  erranted  to  James  Wood.) 

Answer.  "When  we  moved  here"  (witness  had  said 
he  had  been  living  on  the  Wood  survey  forty-five 
years)  "or  some  time  thereafter  John  Cock"  (who  had 
left  the  country  for  Kentucky  between  forty  and  fifty 
years  since,  then  a  middle  aged  man,  and  it  had  been 
reported  for  a  number  of  years  that  he  was  dead,) 
"  who  was  then  living  on  the  same  land,  took  me  and 
my  father  to  the  dug  corner,  and  then  to  the  burnt 
corner,  and  told  us  they  were  both  corners  to  Wood's 
land." 

After  the  caveators  had  introduced  in  evidence  the 
patent  to  Wood  under  which  they  claim,  and  the  re- 
port and  plat  of  the  surveyor,  made  in  the  cause;  and 
had  also  introduced  evidence  tending  to  prove  that  cer- 
tain lines  on  the  plat  were  the  true  boundaries  called 
for  in  the  patent;  and  that  most  of  the  original  cor- 
ner and  line  trees  of  said  land  had  been  destroyed  some 
years  previous  to  the  survey  of  the  caveatees,  to  pre- 
vent the  identification  of  the  corners  and  lines  of  the 
land  embraced  in  the  patent,  offered  in  evidence,  as 
tending  to  establish  the  true  boundaries  of  said  land, a 
patent  dated  the  30th  of  August  1796,  to  iSTathaniel 
Frisbie,  for  two  thousand  two  hundred  acres  lying  in 
the  county  of  Grayson.  This  patent  called  for  streams 
called  for  in  Wood's  patent,  and  one  of  its  corners  was 
called  for  as  on  the  side  of  a  hill  near  Wood's  line. 
They  also  offered  in  evidence,  for  the  same  purpose,  a 
patent  bearing  date  the  21st  of  June  1813,  to  Churchill 
Jones,  for  two  hundred  acres  of  land  in  the  countv  of 
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1856.     Grayson.     The  caveatees  objected  to  the  iutroduction 
Term.    ^^  ^'^^^  evidence ;  but  the  court  overruled  the  objection; 

and  they  again  excepted. 

Elements  ^ft^r  the  jury  had  retn-ed  to  consider  of  their  ver- 
Kyles.  diet,  they  returned  into  court  and  enquired  what  it 
would  be  proper  for  them  to  do  if  they  should  be  of 
opinion  that  three  or  four  corners  of  the  survey  were 
established  ?  In  reply  to  this  question  the  court  said, 
it  could  only  say,  that  if  they  should  be  satisfied  that 
particular  corners  of  the  survey  of  twenty-eight  hun- 
dred acres  made  for  James  Wood  and  patented  to  him, 
were  established  by  the  evidence,  that  the  lines  must 
be  so  run  as  to  go  to  said  corners,  although  to  run 
them  thereto  might  require  a  variation  in  the  course 
and  distance :  That  in  making  said  variation  there 
ought  to  be  a  fair  allowance  made  in  each  line  and 
course  if  necessary. 

The  court  further  instructed  the  jury  by  reference  to 
the  plat  made  in  the  cause  by  the  surveyor,  that  if  they 
should  be  satisfied  from  the  evidence  that  certain  speci- 
fied corners  were  established  as  corners  of  the  twenty- 
eight  hundred  acre  survey,  and  that  the  surveyor  had 
laid  down  tlie  courses  of  Wood's  patent  therefor  in 
his  plat  between  these  specified  corners  as  designated 
by  certain  lines,  correctly,  it  was  all  that  was  neces- 
sary for  them  to  ascertain  in  this  suit;  as  it  was  in  that 
portion  of  said  patent  that  the  survey  of  the  caveatees 
lay,  as  appeared  by  the  plat,  and  it  was  only  to  that 
portion  of  said  land  that  the  caveatees  had  set  up  title. 
And  that  it  was  not  necessary,  for  them  to  ascertain 
whether  the  courses  of  Wood's  patent  were  proj)erly 
designated  by  certain  lines  upon  the  plat  on  another 
specified  part  of  the  survey,  as  the  title  to  that  portion 
of  the  land  and  its  boundaries  were  not  in  controversy 
in  this  cause.  To  this  opinion  of  the  court  the  cavea- 
tees again  excepted. 

Upon  the  facts  found  by  the  jury,  which  are  stated 
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in   the  opinion  of  Judge  Lee,  the  court  rendered   a  1856. 

judgment  for  tlie  caveators;  and  thereupon  Clements  xerm. 
applied   to   this  court  for   a   supersedeas^    which    was 


allowed.  ^^^^^^"^^ 

Kyles. 
William  U.  Cook,  for  the  appellant. 
B.  R.  Johnston^  for  the  appellees. 

Lee,  J.  If  it  could  be  considered  an  open  question 
whether  a  party  claiming  a  perfect  legal  title  under  a 
grant  from  the  commonwealth  can  maintain  a  caveat 
against  one  seeking  to  obtain  a  new  grant  for  the  same 
land,  under  the  provisions  of  our  act  of  assembly,  I 
should  have  little  difficulty  in  holding  that  the  remedy 
is  inappropriate  to  sucth  a  case,  thinking  as  I  do  that 
the  argument  to  show  that  it  is  a  proceeding  for  the 
discussion  of  equitable  rights  merely  and  not  intended 
to  draw  an  equitable  right  into  comparison  with  an 
alleged  i)erfect  legal  title,  has  never  been  answered 
and  is  in  truth  conclusive.  But  under  the  influence 
of  the  cases  of  Preston  v.  Harvey ^  3  Call  495  ;  Tanner's 
udm'r  V.  Saddler^  3  Hen.  &  Munf.  370;  and  Hardnian  v. 
Boardmariy  4  Leigh  377  ;  in  all  of  which  the  caveat  was 
sustained  on  the  basis  of  a  complete  legal  title  in  the 
caveator,  either  actually  shown  or  presumed  in  his 
favor,  and  of  the  settled  and  long  continued  practice 
during  a  period  within  which  there  have  been  two  re- 
visals  of  our  statute  law  without  any  change  upon  this 
subject,  I  must  regard  it  as  no  longer  a  debatable  mat- 
ter and  hold  it  as  now  fully  settled  that  a  party  may 
well  enforce  a  complete  legal  title  by  caveat  against 
another  seeking  to  obtain  a  new  grant  for  the  same 
land  however  inexpedient  it  may  be  in  many  cases  in 
which  he  has  the  actual  possession  also  to  forego  the 
advantage  of  his  position  as  defendant  and  take  that  of 
an  assailant  in  exercising  his  right  so  to  do. 

The  act  of  1819  provides  that  a  caveat  o:i  the  ground 
Vol.  XIII— 60 
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1856      of  better  right  in  the  caveator  shall  express  therein  the 
Term,    ^^^ture  of  the  right  on  which  the  plaintiff  clainjs  the 

land.     1  Rev.  Code,  ch.  86,  §  88,  p.  330.     The  present 

e^^ents  Cq(J^  contains  the  same  provision.  Code  of  Virginia, 
Kyles.  ch.  112,  §  24,  p.  483.  The  object  is  to  apprise  the 
caveatee  of  the  grounds  on  which  the  caveator  claims 
the  better  right  that  he  may  come  prepared  to  contro- 
vert it.  Harper^  ^c.  v.  Baugh^  ^c.  9  Gratt.  508.  And 
it  has  been  held  in  Kentucky  upon  the  construction  of 
a  similar  provision  in  their  Code,  that  the  plaintiff  can 
only  rely  on  the  grounds  of  better  right  set  forth  in 
his  caveat.  Justices  of  Allen  County  v.  AUen^  2  A.  K. 
Marsh.  30.  The  caveators  in  this  case  contented  them- 
selves with  saying  in  their  caveat  that  they  claimed  to 
hold  the  land  by  an  older  and  better  title.  The  nature 
of  their  right  is  in  no  manner  expressed  except  that 
they  claim  as  devisees  of  James  Kyle  deceased  and,  in 
part,  as  trustees  of  Sarah  McDowell.  This  is  plainly 
no  compliance  with  the  requirement  of  the  statute  and 
the  caveat  is  defective  upon  its  face.  But  if  the  ca- 
veatees  desired  to  take  advantage  of  this  defect,  it  was 
their  duty  to  make  the  objection  at  -a  proper  stage  of 
the  proceeding  by  a  motion  either  to  dismiss  the  caveat 
or  to  require  the  plaintiffs  to  file  a  specification  of  the 
alleged  better  right  on  which  his  claim  is  founded. 
After  the  jury  have  been  sworn  to  find  the  facts,  the  ob- 
jection would  come  too  late  and  it  cannot  therefore  be 
the  subject  of  consideration  here. 

These  points  being  disposed  of,  we  come  to  the 
(|uestions  upon  the  merits.  And  the  first  of  these  t 
as  to  the  admissibility  of  the  survey  from  the  sur- 
veyor's book  of  Augusta  county  bearing  date  on  the 
20th  of  November  1749,  as  evidence  for  the  c*aveator8. 
The  caveatees  in  stating  their  case  had  said  that  they 
should  insist  upon  the  evidence,  as  it  would  appear, 
that  no  actual  survey  of  the  land  described  in  the 
grant  to  Wood  under  whom  the  caveators  claimed  had 
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ever  been  made  ;  and  to  repel  such  a  presumption,  the  1856. 

Circuit  court  permitted  the  caveators  to  read  the  sur-  x^m. 
vey  to  the  jury.     That  the  official  survey  upon  which 


a  grant  has  issued  under  the  provisions  of  our  act  of    ^^^^ 
May  1779  may  be  used  as  presumptive  testimony  be-    Kyles. 
fore  the  jury   vvith  a  view  to  identify  the  calls  of  the 
patent  subject    to  be  re[>elled    by    other   evidence   of 
identity    either    derived    from  the   grant  or  extrinsic 
thereto,  has  I  believe  never  been  questioned.     P]ven 
the   original    entry    may    be    used   for  that    purpose. 
Cnimlen  v.  IluskiU,  3  Rand.  462.     And  so  other  sur- 
veys made  by  the  same  surveyor  about  the  same  time 
or  recently   thereafter   and  upon    which  grants  have 
issued  from  the  commonwealth,  are  proper  evidence 
upon  the  question  as  to  the   localty  or  boundary  of 
a   coterminous   or    neighboring   tract   although   such 
grantees  may  be  strangers  to  the  parties  to  the  con- 
troversy.    Overton's   heirs  v.  D<(visson,  1   Gratt.    211. 
The  same  reasons  would  apply  with  equal  force  in  the 
case  of  a  grant  under  the  colonial  government.     In 
June  1666,  and  again  in  October  of  the  same  year, 
the  grand  assembly  declared  that  the  grants  of  lands 
within    the   colony    appertained    only   to   the   gover- 
nor and  council.     2  Hen.  St.  253.     In  October  1705 
(4  Anne)  an  act  was  passed  providing  the  mode  of  ob- 
taining   grants  for  lands  upon  importation  rights  as 
well  as  for  lands  generally.     It  authorized  a  party  not 
I>088e88ing  any  importation   right,  to  pay  to  her  ma- 
jesty's receiver  general  at  the  rate  of  live  shillings  for 
every  fifty  acres  he  desired  to  take  up  and  upon  certi- 
ficate of  such  payment,  any  sworn  surveyor  to  whom 
it  should  be  produced  was  authorized  and  required  to 
survey  the  quantity  paid  for  and   to  make  return  of 
such  survey  into  the  secretary's  office  to  the  end  that 
a  patent  might  issue  thereupon.     3  ITen.  St.  305,  c(, 
stq.      And  the  form   in  which  the  patent  was  to  issue 
was  provide<l  in  the  act.     Il)id.  p.  308.     By  the  act  of 


Digitized  by 


Google 


476  COURT    OF    APPEALS    OF    VIRGINIA. 

1856.     1748,  §  46,  Burveys  of  lands  intended   to  be  patented 
Term,    ^^ere  required  to  be  made  by  a  sworn  surveyor  duly 


commissioned  for  that  purpose  and  the  breadth  of 
ements  ^^^^^  survey  was  required  to  be  at  least  one-third  of 
Kyles.  its  length  except  where  the  courses  were  interrupted 
by  rivers,  creeks,  impassible  mountains  and  swamps  or 
the  lines  ot  other  lands  previously  taken  up.  5  Hen. 
St.  424.  It  appears  that  James  Wood  paid  to  the  re- 
ceiver general  the  sum  of  fourteen  pounds  entitling 
him  to  have  surveyed  twenty-eight  hundred  acres  of 
land;  and  on  the  20th  of  November  1749  he  procured 
the  surveyor  of  Augusta  county  to  survey  the  same 
for  him ;  and  upon  that  survey  manifestly  the  patent 
issued  to  him  in  1756.  For  although  the  patent  does 
not  describe  the  survey  by  its  date  as  does  a  grant 
under  our  act  of  1779,  nor  indeed  refers  in  terras  to 
any  survey,  yet  as  the  description  of  the  land  imports 
that  a  survey  was  made  and  as  in  the  due  course  of 
obtaining  a  grant,  a  survey  was  necessary,  the  pre- 
sumption is  that  one  was  made;  and  as  this  survey 
exactly  agrees  with  the  grant  in  the  general  and  loca- 
tive calls  for  the  land  described  and  in  all  the  courses 
and  distances  of  its  lines  of  boundary,  the  conclusion 
is  irresistible  that  it  was  the  survey  on  which  the 
grant  was  founded.  That  the  surveyor's  certilit*ate 
does  not  embody  the  courses  and  distances  of  the  lines 
and  that  they  are  only  appended  in  the  form  of  a  plat 
of  the  survey,  is  a  matter  merely  formal :  they  are  as 
much  a  part  of  the  description  as  if  set  out  in  hm- 
verba  in  the  body  of  the  certificate.  I  think  it  clear 
the  Circuit  court  properly  permitted  the  survey  to  be 
read  in  evidence  to  the  jury. 

Next  is  the  question  as  to  the  competency  of  the 
witness  Keiwy.  And  upon  this  there  can  be  no  doubt. 
lie  had  purchased  a  portion  of  the  land  embraced  by 
the  grant  to  Wood  of  parties  claiming  under  that  grant 
and  he  claimed  that  the  Wood  survey  should  be  located 
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in  the  same  manner  as  the  caveators  claimed  in  this  1856. 

f»roeeeding.     But  the  land  claimed  by  the  caveators  xerm. 
was  no  part  of  that  which  he  had  purchased  nor  was 


there  any  privity  between  them  which  could  render  ^®^^^^ 
the  judgment  in  this  case  evidence  for  or  against  him  Kyles. 
in  any  other  action.  True,  he  admitted  that  he  felt 
an  interest  in  the  "establishment"  of  the  Wood  survey 
as  claimed  by  the  caveators,  but  this  was  an  interest 
in  the  question,  and  not  in  the  event  of  the  suit;  going 
to  his  credibility,  but  not  to  his  competency.  He  was 
therefore  properly  held  to  be  a  competent  witness. 
Richarflson  v.  Carey,  2  Rand.  87;  Masters  v.  Vamcr's 
ex'ors,  5  Gratt.  168. 

But  although  Kenny  was  clearly  a  competent  wit- 
ness, I  do  not  perceive  on  what  just  ground  the  court 
overruled  the  objection  to  his  answer  to  the  second 
interrogatory.  It  gave  but  the  unsworn  statements  of 
Cock  that  two  certain  corners  designated  were  corners 
of  the  Wood  survey.  It  is  true  Cock  was  living  on 
the  same  land  at  the  time,  and  he  had  lett  the  country 
many  years  before  the  trial  and  was  at  that  time  no 
doubt  dead.  Xor  is  it  denied  that  upon  questions  of 
boundary  in  Virginia,  not  only  general  reputation, 
but  also  hearsay  evidence  as  to  particular  facts  may 
under  certain  circumstances  be  properly  received  as 
evidence.  Thus  the  declarations  of  a  deceased  person 
as  to  a  particular  corner  tree  or  boundary  may  be 
given  in  evidence  provided  such  person  had  peculiar 
means  of  knowing  the  fact.  Ilarrunan  v.  Brown, 
8  Leigh  697.  In  Kentucky  the  rule  would  seem  to 
be  different.  For  although  evidence  of  reputation  or 
common  tradition  will  be  admitted  tis  to  an  ancient 
boundary,  Snifth  v.  NorreHs,  2  Litt.  R.  loO,)  yet  evi- 
dence of  hearsay  as  to  particular  facts  to  prove  such 
boundary  will  be  excludcMl  unless  perhaps  in  cases 
where  the  name  of  a  water  course  or  some  othtM*  object 
which  commenced  by  parol   he  necessary  to  be  cstab- 
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1856.  lished.  Chcrru  v.  Boyd,  Litt.  Sel.  Cas.  p.  8.  But  al- 
Term,  though  as  stated  in  the  opinion  of  the  court  in  Board- 
man  V.  Reed^  6  Peters'  R.  328,  and  approved  in  Han'*- 


®^®^^  man  v.  Brown,  (above  cited,)  from  the  perishable  cha- 
Kyles.  racter  of  the  land  marks  in  this  country,  evidence  of 
hearsay  as  to  particular  facts  may  under  proper  restric- 
tions be  received  upon  a  question  of  ancient  boundary, 
yet  such  evidence  should  be  carefully  watched  because 
from  its  very  character  it  may  in  many  or  most  cases 
be  utterly  impossible  to  meet  or  disprove  it.  There 
must  always  be  some  peril  in  departure  from  the  broad 
general  rules  of  evidence,  and  it  should  not  be  carried 
farther  than  required  by  the  absolute  necessities  of  the 
case.  I  think  the  rule  is  laid  down  sufficiently  broadly 
in  Hairiman  v.  Brown  and  I  am  not  disposed  to  extend 
it  in  the  least  beyond  the  very  terms  in  which  it  was 
there  expressed. 

In  this  case  Cock  the  person  whose  statements  were 
allowed  to  be  i)roven,  was  neither  surveyor  nor  chain 
carrier  at  the  making  of  the  original  surve}',  nor  was 
he  the  owner  of  the  tract  or  of  any  adjoining  tract 
calling  for  the  same  boundaries.     He  had  never  been 
engaged  as  a  processioner  of  the  land,  nor  was  liis 
situation  such  in  reference  thereto  as  to  render  it  his 
duty  or  interest  to  make  diligent  enquiry  and  obtain 
accurate  information  as  to  the  fact^.     It  is  said  he  was 
living  on  the  land  at  the  time,  but  in  what  character 
is   not  stated.      It   is  not  said  that  he  was  there  as 
tenant  under  the  Wood  title  or  as  a  claimant  for  him- 
self under   any   title.     For   aught  that   is   shown    in 
regard  to  his  occupation,  it  may  have  been  that  of  a 
mere  s(j[uatter.    Certainly  nothing  is  shown  from  which 
it  is  to  be  inferred  that  Cock  had  that  peculiar  means 
of  knowing  the  facts  which  would  impress  upon  his 
unsworn   statements   the   character  of  evidence   in  a 
subsequent   controversy  between  others  to  whom   he 
was  entirely   a  stranger  about  the  title  to  the   land. 
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That  his  Imiig  within  the  bounds  of  the  survey  gave  1856. 

him  the  opportunity  to  see  trees  marked  as  corners  of  xerm. 
some  survey,  found  accidentally  or  otherwise,  would 


surely  not  be  sufficient  unless  some  duty  or  interest      "^.^'^  ® 
can  be  traced  to  him  by  which  he  would  have  been    Kyles. 
prompted  to  make  diligent  enquiry  and  to  obtain  ac- 
curate information  within  the  meaning  of  the  rule  as 
propounded  in  Harriman  v.  Brown. 

I  think  the  Circuit  court  should  have  excluded  the 
answer  to  the  second  interrogatory  as  it  properly  did 
those  to  the  thirteenth,  fifteenth  and  sixteenth  interro- 
gatories to  the  same  witness. 

I  think  the  Circuit  court  erred  also  in  permitting 
the  grants  to  Fr'ishie  and  Jones  to  go  to  the  jury  as  evi- 
dence upon  the  question  of  the  identity  of  the  Wood 
survey.  In  Overton  s  heirs  vs.  Davisson^  1  Gratt.  211, 
it  was  held  that  in  a  controversy  concerning  boundary 
or  locality  of  laud  granted  by  the  conmionwealth  pur- 
suant to  a  survey,  another  survey  made  by  the  same 
surveyor  about  the  same  time  or  recently  thereafter, 
of  a  coterminous  or  neighboring  tract,  upon  which  also 
a  grant  had  issued  whether  to  a  party  to  the  contro- 
versy or  to  a  stranger,  is  proper  evidence  upon  the  ques- 
tion of  identity  unless  plainly  irrelevant;  and  accord- 
ingly it  was  decided  that  the  Circuit  court  had  erred 
in  rejecting  the  surveys  for  Thomas  and  Lewis  which 
the  demandants  had  offered  in  evidence.  Those  sur- 
veys were  dated  on  the  28th  and  29th  days  of  April 
1785,  respectively.  The  date  of  the  survey  on  which 
the  grant  to  Overton  was  founded  does  not  appear  in 
the  report  of  the  case,  but  the  grant  w^as  dated  on  the 
23d  of  May  1786,  and  all  three  surveys  w^ere  doubtless 
matle  nearly  about  the  same  time  and  by  the  same 
surveyor.  In  this  ca^e,  the  survey  for  Frisbie  was  made 
on  the  31st  of  October  1795,  nearly  forty-six  years  after 
the  Wood  survey,  and  the  survey  for  J<mes  was  made 
on  the  15th  of  March  1809  nearly  sixty  years  after  the 
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18.V).     Wood  survey.     The  surveys  for  Fnsbie  and  Jo/**>  wtre 
Term.    ^^^^^^  K^'  tlie  surveyor  of  (Trayson  doubtless  a  difterent 


person  from  the  surveyor  of  Augusta  in  1749.     Thev 

^^^"^^  could  not  therefore  come  within  the  rule  of  Overton  v. 
Kyles.  Dartssoft,  They  were  clearly  res  inter  alios,  and  I  am 
aware  of  no  principle  on  which  their  admissibility  as 
evidence  in  this  ca*se  can  be  sustained.  Any  call  which 
they  might  contain  for  "  Wood's  line"  without  further 
explanation,  would  be  at  best  the  mere  declaration  of 
a  party  having  no  peculiar  means  of  knowing  the  fact 
and  whom  neither  duty  nor  interest  would  so  far  a**  is 
shown,  have  prompted  to  make  the  necessary  enquiry 
with  a  view  to  obtain  accurate  information.  It  would 
be  but  his  supposition  where  the  line  was,  having  no- 
thing of  the  only  elements  which  could  render  it  en- 
dence  in  a  controversy  between  third  persons.  And  it 
is  exactly  one  of  those  calls  which  we  are  told  are 
often  mere  matters  of  conjecture  and  always  liable  to 
be  mistaken.  Harriman  v.  Browti,  8  Leigh  697,  705, 
per  Tucker,  president. 

We  come  next  to  the  instructions  given  by  the  court 
to  the  jury. 

In  telling  the  jury  that  if  they  should  be  satisfied 
particular  corners  of  the  Wood  surve}'  had  been  estab- 
lished by  the  evidence  the  lines  must  be  so  run  as  to 
ijo  to  those  corners  notwithstandins:  it  misrht  involve  a 
variation  in  both  course  and  distance,  the  court  cer- 
tainly committed  no  error.  It  was  only  the  familiar 
proposition  that  natural  objects  or  other  proven  cor- 
ners will  control  course  and  distance.  But  I  do  not 
pcnoive  clearly  what  was  intended  by  the  addition 
made  to  this  instruction  "that  in  making  said  varia- 
tion there  ought  to  be  a  fair  allowance  made  in  eaih 
line  and  course,  if  necessary."  The  idea  would  seeni 
to  be  tliat  if  variations  of  course  and  distance  were 
t'otnid  lU'iH'-sary  tor  the  purpose  indicated,  there  should 
W  souu'tliing  in  the  nature  of  an   averai^e  estaldisbed 
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by  assigning  to  euch  line  a  just  proportion  of  such  va-  1856. 

riation.     This  certainly  cannot  be  correct.     The  course  'j.JJ.J^ 
and  distance  of  a  line  cannot  be  determined  upon  any 


such  principle.  The  true  principle  is  that  the  course  ^'^^®^*® 
and  distance  called  for  in  the  grant  must  govern  in  Kyles. 
respect  of  each  line  except  so  far  as  they  may  be  con- 
trolled by  calls  for  natural  objects  or  artificial  monu- 
ments proven  to  have  been  made  or  adopted  for  the 
survey  itself,  and  in  fixing  those  of  any  one  line  no  re- 
ference can  legitimately  be  had  to  the  variation  from 
the  patent  calls  that  may  be  found  necessary  in  deter- 
mining the  course  and  distance  of  any  other  line  ac- 
cording to  natural  or  other  controlling  objects  found 
upon  the  ground. 

I  think  the  Circuit  court  also  erred  in  instructing 
the  jury  that  if  they  were   satisfied  ceilidn  corners 
specified  were  established  by  the  evidence  as  corners 
of  the  Wood  survey  and  that  the   surveyor  had  laid 
down  upon  his  plat  the  intermediate  courses  correctly, 
it   Avas  all  that  was  necessary  to  be  done,  because  it 
was  in  that  (the  western)  portion  of  the   Wood  survey, 
the  caveatees'  survey  embracing  the  land  they  claimed 
title  to  was  found  to  lie,  and  that  it  was  not  necessary 
for  them  to  ascertain  whether  the  courses  of  the  inter- 
mediate lines  on  the  other  or  eastern  portion  of  the 
Wood  survey  were  correctly  designated  or  otherwise 
I)ecause  the  title  and  boundaries  of  that  portion  of  the 
survey  were  not  in  controversy  in  that  case.     It  was 
not  sufficient  that  the  jury  should   have  been  satisfied 
that  the  courses  of  the  intermediate  lines  around  the 
western  part  of  the  survey  had  been  laid  down  cor- 
rectly, because  the  true  length   of  each  of  those  lines 
was  quite  as  important  as  the  course,  and  this  w^as  to 
be  determined  not  by  making  a  fanciful  allowance  in 
order  to  preserve  a  general  average  of  variation  but  by 
tlie  patent  call  for  distance  unless  the  same  were  con- 
trolled by  a  call  for  some  natural  object  or  some  artifi- 
VoL.  XIII— 61 


Digitized  by 


Google 


482  COURT  OF  APPEALS  OF  VIRGINIA. 

1856.     cial  monument  sufficiently  established,  in  which  ca-e 
Term     ^'^^   distance  should    be  shortened  or  lengthened  ac- 
cordingly.    And  although   the   land  covered   by    the 


Clements  caveatees'  entry  lay  in  the  western  part  of  the  W%«'/ 
Kyles.  survey  and  within  the  compass  of  the  intermediate 
lines  running  around  that  portion  trom  what  is  called 
the  "burnt  corner"  to  the  "  beginning  corner  '*  and  a 
line  connecting  those  two  corners,  yet  it  by  no  means 
follows  that  the  title  to  the  residue  of  the  Wood  survey 
and  its  boundaries  were  not  also  drawn  into  contn»- 
versy.  A  survey  upon  which  a  grant  has  issued  is 
an  entire  thing,  and  if  its  identity  be  contested,  tlie 
title  to  the  whole  and  all  its  boundaries  become  more 
or  less  matter  of  dispute.  It  may  very  well  happen 
and  in  many  cases  must  be  that  the  locality  of  the 
boundary  lines  of  a  surve\'  in  a  particular  part  de- 
pends upon  the  calls  in  an  opposite  and  extreme  por- 
tion of  the  survey;  and  although  there  may  be  inter- 
mediate calls,  yet  if  there  should  l)e  any  repugnancv 
between  them  or  any  of  them,  it  would  be  for  the  jiirv 
to  say  which  are  to  be  observed  and  which  to  be  disre- 
garded upon  the  principle  that  those  which  are  more 
certain  and  important  shall  control  those  which  are  le^ss 

[  think  therefore  the  court  unduly  restricted  by  i:? 
instruction,  the  encpiiry  which  the  jury  had  to  make: 
and  that  in  answer  to  their  encpiiry  they  should  have 
been  told,  that  it  was  their  duty  to  consider  the  evi- 
dence ottered  as  to  all  of  the  corners  and  lines  ot  the 
survey:  that  where  a  corner  was  established  to  their 
satisfaction,  the  lines  appearing  to  radiate  from  such 
nnriipr  should  be  SO  drawn  as  to  converge  at  the  same, 
and  distance  should  both  be  changed  so  far 
ry  for  that  purpose ;  and  where  no  corner 
the   ()atent  calls  for   course  and  distance 
heir  guide   and  must  supply   such  lines  as 
established   by  the  proofs  on  the  ground: 
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that  any  conflict  that  might  be  found  among  the  diffe-  1856. 

rent   calls  was   to   be    reconciled    l)y  them  upon  the  rp^^^ 
principle  above  indicated  and  in  this  manner  that  they 


should  give  location  to  the  entire  survey,  and  deter-  C'lements 
mine  for  themselves  whether  it  embraced  the  whole    Kyles. 
or  any  part  of  the  land  within  the  survey  of  the  ca- 
veatees. 

I  proceed  to  consider  briefly  the  tacts  of  the  case  as 
ascertained  by  the  finding  of  the  jury. 

The  caveators  claimed  under  the  grant  to  James 
Wood  dated  the  16th  of  August  175fj.  To  connect 
themselves  with  this  grant  they  introduced  the  will  of 
Col.  Wood,  dated  the  8th  of  September  1746  and  ad- 
mitted to  probate  in  the  County  court  of  Frederick  in 
February  1760,  by  which  he  devised  all  his  estate  real 
and  personal  to  his  wife  Mrs.  Mary  Wood  subject  to 
certain  pecuniary  charges  in  favor  of  children :  they 
then  produced  a  deed  from  Mrs.  Wood  by  which  she 
conveyed  (in  1791)  parcel  of  this  land  by  metes  and 
bounds  containing  seventeen  hundred  and  eighteen 
acres,  to  Robert  Wood  a  son  of  Col.  James  Wood, 
and  also  another  deed  of  the  same  date  by  which  she 
conveyed  the  residue  of  said  laud  by  metes  and  bounds 
supposed  to  contain  one  thousand  and  eighty-two  acres 
to  Mrs.  Susannah  Wood  widow  of  Dr.  John  Wood  an- 
other son  of  Col.  Wood,  for  life  and  after  her  death,  to 
Fanrose  and  Stanhope  Wood  two  sons  of  Dr.  Wood : 
Robert  Wood  in  his  lifetime  sold  and  conveyed  a  por- 
tion of  the  land  conveyed  to  him  by  his  mother  to  one 
John  Kenny,  and  after  his  death  by  deed  dated  the 
16th  of  April  1833,  his  widow  and  heirs  conveyed  the 
residue  to  James  Kyle  under  whose  will  the  caveators 
claimed  as  devisees:  Stanhope  Wood  by  deed  dated 
the  9th  of  August  1821,  conveyed  one  moiety  of  the 
land  conveyed  to  him  and  his  brother  Fanrose  Wood 
by  Mrs.  Wood  in  1791  to  the  same  James  Kyle,  and 
Fanrose  Wood  by  deed  of  the  16th  of  May  1823  re- 
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1856.  leased  his  interest  in  the  moiety  so  conveyed.  The 
Term  ^^'^^^  ^*'  James  Kyle  was  then  found  by  which  be  de- 
vised his  estate  to  the  caveators  subject  to  a  provision 


Clements  -^^  favor  of  his  wife.     The  jury  also  find  that  the  land 

Kyles.    in  controversy  is  embraced  by  the  conveyances  and 

wills  under  which  the  caveators  claimed  title,  and  that 

after  the  purchase  of  the  same  by  James  Kyle  the 

taxes  on  the  land  had  been  regularly  paid. 

The  foregoing  is  in  substance  all  the  facts  fouud  by 
the  jury  and  no  other  facts  appear  to  have  been  agreed 
by  the  parties. 

Now  at  the  date  of  the  will  of  James  Wood  and 
until  the  act  of  1787,  it  is  clear  that  after  acquired 
lands  would  not  pass  by  a  devise  in  the  most  general 
terms  of  all  of  a  testator's  lands,  tenements  and  estate 
whatsoever  of  which  he  was  or  at  the  time  of  his  de- 
cease might  be  possessed.  Brunker  v.  Cook^  11  Mod. 
H.  121;  ^S.  a  on  appeal,  1  Bro.  P.  C.  19;  1  Wms. 
Saund.  277,  n.  (e.);  3  Lom.  Dig.  19.  And  as  tlie 
grant  did  not  issue,  nor  was  even  the  survey  made 
until  some  years  after  the  date  of  the  will,  and  no  in- 
terest shown  in  Wood  of  any  kind  either  legal  or  equi- 
table, at  that  date,  the  land  did  not  and  could  not  pass 
by  the  devise  to  Mrs.  Wood,  but  upon  the  death  of  the 
testator  descended  to  his  oldest  son  as  his  heir  at  law, 
the  Virginia  statute  of  descents  not  having  been  en- 
acted till  1785.  But  although  the  caveators  failed  to 
connect  themselves  with  the  grant  to  Wood  through 
his  will,  still  such  a  succession  might  be  shown  to  the 
right  which  descended  to  the  heir  at  law  as  would  be 
sufficient  to  maintain  this  proceeding.  Or  if  the  bet- 
ter right  cannot  be  deduced  by  descent  from  the  pa- 
tentee, yet  the  possession  of  those  claiming  under  the 
deeds  from  Mrs.  Wood  might  have  been  under  such 
circumstances  as  would  itself  invest  the  caveators 
with  such  a  title  or  such  an  interest  in  the  premises  as 
would  authorize  them  to  interpose  and  prevent  the 
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emanation   of  a   grant  to  the  caveatees.     3ut  upon  1856. 

these  subjects  the  finding  of  the  jury  is  wholly  silent,  xerm. 
It  is  not  found  who  was  the  heir  at  law  of  James 


Wood  nor  what  may  have  been  the  course  of  descent  ^^^^^"^ 
from  him  nor  whether  any  interest  in  this  land  was  Kyles. 
vested  in  those  or  any  of  them  under  whom  the  ca- 
veators claim.  It  is  not  found  how  many  sons  James 
Wood  had,  nor  which  of  them  survived  him,  nor 
which  was  the  oldest.  Nor  is  any  thing  found  as  to 
the  possession  of  the  land;  whether  the  same  was 
ever  taken  by  any  one  claiming  under  the  Wood  grant, 
and  if  so,  when  taken  and  how  lone:  continued.  It 
may  be  there  has  been  such  possession  under  claim 
ot  title  as  would  itself  suffice  to  vest  a  perfect  legal 
title  in  the  caveators,  or  with*  the  other  circumstances 
shown  in  the  case  would  authorize  the  jury  to  pre- 
sume an  abandonment  of  his  claim  or  some  family  ar- 
rangement amounting  to  a  conveyance  or  relea^^e  of 
the  right  of  the  heir  of  James  Wood  whoever  he  maj- 
have  been,  to  those  under  whom  the  caveators  now 
claim. 

I  think  the  finding  of  the  jury  is  so  defective  that 
the  court  could  not  understandingly  and  safely  under- 
take upon  the  facts  which  are  found  to  adjudicate 
upon  the  rights  of  the  parties,  and  that  therefore  the 
appellants  are  not  entitled  to  have  final  judgment 
pronounced  here  in  their  favor,  but  that  the  cause 
should  be  sent  back  to  the  Circuit  court  for  a  more 
full  and  perfect  finding  of  the  facts  upon  which  the 
rights  of  the  parties  may  essentially  depend.  See 
Crojyper  v.  Carlton,  6  Munf.  277;  McNeel  \\  Her  old,  11 
Oratt.  309. 

I  am  of  opinion  to  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial. 

The  other  judges  concurred  in  the  opinion  of 
Lee,  J. 
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1856.        The  judgment  of  the  court  is  as  follows: 
Term.         ^^^  court,  for  reasons  stated  in  a  written  opiniou 

tiled  with  the  record,  is  of  opinion  that  the  said  Circuit 

Clements  ^.q^^^  ^^^j  j^q^  ^pp  \j^  permitting  the  copy  of  the  survey 
Kyles.  dated  the  20th  of  November  1749  mentioned  in  the 
first  bill  of  exceptions  to  be  read  as  evidence  to  the 
jury  nor  in  admitting  as  evidence  the  deposition  of 
William  Kenny  mentioned  in  the  second  bill  of  excep- 
tions, the  court  being  of  opinion  that  the  said  William 
Kenny  was  not  shown  to  be  incompetent  as  a  witne^ 
in  this  cause.  But  the  court  is  of  opiniou  that  the 
Circuit  court  did  err  in  permitting  the  answer  to  the 
second  interrogjitory  to  the  said  Kenny  upon  his  exami- 
nation in  chief  to  be  read  as  evidence  this  court  beins: 
of  opinion  that  tlie  statenjents  and  declarations  oiJohn 
Cock  which  were  given  in  that  answer  were  not  evi- 
dence against  the  caveatees,  and  that  the  same  should 
have  been  excluded  from  the  jury  as  well  as  the  an- 
swers to  the  thirteenth,  fifteenth  and  sixteenth  interro- 
gatories which  were  properly  excluded  by  the  court. 
And  the  court  is  of  opinion  that  the  t)bjection  to  the 
said  second  interrogatory  and  tht  answer  thereto  should 
have  been  sustained. 

And  the  court  is  further  of  opinion  that  the  Circuit 
court  erred  in  permitting  the  patents  to  Frisbie  and 
Jones  mentioned  in  the  third  bill  of  exceptions  to  be 
read  as  evidence  to  the  jury,  this  court  being  of  opi- 
nion that  the  said  grants  were  not  evidence  against  the 
said  caveatees  upon  the  question  of  the  identity  of  the 
Wood  survey  or  any  other  matter  in  issue  between  the 
parties  in  this  cause. 

And  the  court  is  further  of  opinion  that  in  so  much 
of  the  instructions  given  by  the  court  to  the  jury  men- 
tioned in  the  fourth  bill  of  exceptions  as  informed  them 
that  if  they  should  be  satisfied  that  particular  corner? 
of  the  Wood  survey  were  established  by  the  testimony, 
the  lines  must  be  run  so  as  to  go  to  said   corners  al- 
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though  SO  to  run  them  might  require  a  variation  both     1856. 
in  course  and  distance,  there  is  no  error,  but  that  the    xerm. 

rest  and  residue  of  said  instructions  was  erroneous,  this  

court  being  of  opinion  that  in  lieu  thereof  and  in  an-  ^^^^^°^ 
swer  to  the  question  propounded  by  the  jury,  the  court  Kyles. 
should  have  instructed  them  that  it  was  their  duty  to 
consider  the  evidence  offered  as  to  all  of  the  corners 
and  lines  of  the  survey;  that  if  there  should  appear 
to  be  any  irreconciliable  conflict  or  repugnancy  between 
the  different  calls  or  any  of  them,  they  were  to  hold  to 
and  be  governed  by  those  which  were  mostcertiiin  and 
important  rejecting  those  if  any  which  were  less  so : 
that  if  any  corner  or  corners  should  be  established  to 
their  satisfaction,  the  lines  radiating  therefrom  were 
to  be  run  so  as  to  converge  at  the  same  upon  the 
ground  and  that  course  and  distance  should  both  be 
changed  so  far  as  necessary  to  make  them  so  converge; 
that  where  no  corner  could  be  found,  the  patent  calls 
for  course  and  distance  must  be  their  guide  and  must 
supply  such  lines  as  could  not  be  established  by  the 
proofs  of  such  corner  or  of  the  lines  themselves  inter- 
secting thereat;  and  that  in  this  manner  they  were  to 
give  location  to  the  entire  survey  and  to  determine  for 
themselves  whether  it  covered  the  land  embraced  by 
the  caveatees'  survey  or  any  part  thereof. 

And  the  court  is  further  of  opinion  that  the  finding 
of  the  tacts  by  the  jury  sworn  in  the  cause  was  im- 
perfect and  insuflicient  and  that  the  court  could  not 
uiulerstandingly  and  safely  undertake  to  pronounce 
final  judgment  thereupon  between  the  parties ;  that 
the  same  does  not  ascertain  who  was  the  oldest  son 
and  heir  at  law  of  the  said  James  Wood  or  whether 
there  was  any  succession  on  the  part  of  those  under 
whom  the  caveators  claimed  title  to  the  rights  of  such 
heir  at  law,  and  if  any  what  was  the  character  of  such 
5?accession  and  to  whom  it  applied ;  nor  docs  it  find 
that  there  was  any  family  arrangement  between  said 
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1856.     parties  either  proven  in  fact  or  to  be  ]»resunie<l  from 
Term     ^^^  ^^^^^S  continued  claim  of  those  under  whom  the 

caveators  claimed  and  the  acquiescence  of  those  who 

aements  ^^y  j^^^,^  heeu  entitled  by  descent  from  the  said  James 

Kylee.    AVood  and  the  other  circumstances  of  the  case;  nor 

does  it  find  whether  possession  was  ever  taken  and 

held  under  the  Wood  title  and  if  so,  when  taken,  by 

whom,  and  how  long  continued. 

The  court  is  therefore  of  opinion  that  final  judg- 
ment ought  not  now  to  be  pronounced  upon  the  find- 
ing aforesaid,  but  that  the  same  ought  to  be  set  aside 
and  a  new  trial  had  upon  the  principles  herein  before 
declared. 

Therefore  reversed  &c.  and  cause  remanded  for  a 
new  trial  upon  which  it  the  same  questions  shall  arise 
as  those  upon  which  the  opinion  of  this  court  has  been 
herein  before  expressed,  the  rulings  and  opinions  of 
the  Circuit  court  shall  conform  to  the  views  and  prin- 
ciples above  declared.     Which  is  ordered  &c. 
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MiDDLETox  for    WaiTCii's  heirs  v,  Arxoldb.  1856. 

July 


(Absent  Allen,  P.  and  Lee,  J.) 

September  4. 

A  conveyance  of  a  pretensed  title  to  land  is  not  void ;  and  the 
bonds  given  for  the  purchase  money  for  the  same  are  valid. 

This  was  an  action  of  debt  in  the  Circuit  court  of 
Lewis  county,  brought  in  1849  by  Henry  O.  Middle- 
ton,  for  the  use  of  John  Warren's  heirs  against  George 
Arnold  and  others,  upon  four  single  bills  for  one  hun- 
dred dollars  each,  given  for  the  purchase  of  the  right' 
of  John  Warren's  heirs  to  a  certain  tract  of  land  in  the 
county  of  Lewis.  The  issues  were  finally  made  up 
upon  five  pleas  filed  by  the  defendants  in  Septem- 
ber 1854.  The  first  was  the  plea  of  payment,  on 
which  the  plaintiff  took  issue.  The  other  four  pleas 
were  in  substance  the  same,  and  alleged  that  the  single 
bills  declared  on  were  given  for  a  pretensed  title  to  a 
tract  of  land,  purchased  of  Warren's  heirs  through 
their  agent  Middleton,  and  neg{\tiving  in  their  plea  all 
the  exceptions  in  the  statute  against  buying  pretensed 
titles.  To  these  pleas  the  plaintift* demurred;  and  the 
court  overruled  the  demurrer,  and  rendered  a  judg- 
ment thereon  for  the  defendants.  Whereupon  Middle- 
ton  applied  to  this  court  for  a  stfp€7\<ie(lrns,  which  was 
allowed. 

Bohai  Johnston  and  i^?v/,  for  the  appellant. 
Hoffman^  for  the  appellees.    . 

MoNCURE,  J.  delivered  the  opinion  of  the  court : 
It  is  certainly  true,  jus  a  general  rule,  that  a  contract 
Vol.  XIII — 62 
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1856.     founded  on  an   act  forbidden  by  a   statute    under   a 
Term.    P^^i^i^lty  IS  void,  although  it  be  not  exi)res8ly  declared 


to  be  so;  and  that  no  action  lies  to  enforce  it.     It  is 

^ton^^"  ^^^^  *''^^^'  ^^^^  ^^  ^^^^  ^^^^^  contract  be  by  deed,  the 

for      parties  thereto  are  not  thereby  estopped  from  showing 

heirs     ^^^^  illegality  of  the  act  which  makes  the  contract  void. 

.    ^\ ,     The  numerous  authorities  cited  bv  the  counsel  for  the 
Arnolds.    ,     .      ,  i         i        i       '  .        i 

defendant   m  error  abundantly  sustam  the  verity  ot 

these  propositions.  The  main  question  arising  in  this 
case  is.  Whether  a  conveyance  of  a  pretensed  title 
comes  under  the  general  rule,  and  was  made  void  by 
the  operation  of  the  act  passed  December  6,  1786,  en- 
titled "  an  act  against  conveying  or  taking  pretensed 
titles?'*     1  Rev.  Code,  1819,  ch.  103,  p.  375. 

That  act  does  not  declare  the  conveyance  void,  but 
prohibits  it  under  the  penalty  of  forfeiture,  both  by  the 
vendor  and  vendee,  of  the  value  of  the  land  conveyed ; 
one  moiety  to  the  commonwealth  and  the  other  to  him 
who  will  sue  as  well  for  himself  us  for  the  common- 
wealth ;  unless  the  vendor,  or  those  under  whora  he 
claims,  shall  have  been  in  p)08ses8ion  of  the  same,  or  of 
the  reversion  or  remainder  thereof,  one  whole  year  next 
before;  though  it  provides  that  any  person  lawfully 
possessed  of  land,  or  the  reversion  or  remainder  thereof, 
may  take,  or  bargain  to  take,  the  pretensed  title  of  any 
other  person,  so  far,  and  so  far  only  as  it  may  confirm 
his  former  estate. 

Xot  long  after  the  passage  of  the  act,  and  a«  early  as 
1802,  its  construction  and  effect  were  considered  by 
this  court  in  the  case  of  Ducal  v.  Bibb,  3  Call  362; 
and  the  court  were  of  opinion  that  the  act  imposed  a 
[penalty,  but  did  not  avoid  a  conveyance.  That  such 
was  the  opinion  of  the  court,  does  not  appear  from 
the  case  itself;  but  the  tact  is  so  stated  by  Judge 
Roane  in  Tahb  v.  Bdird^  Id.  476,  481,  decided  in  the 
following  year.  Judge  Carrington,  in  the  last  ciise, 
alst)  declared  that  the  act  merely  creates  a  penalty, 
and  does  not  affect  the  right.     The  same  opinion  has 
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been  expressed  by  some  of  the  .judges  in  several  sub-  1856. 

sequent  eases;    as  by   Brooke,  P.  in  Allen  v.   Smithy  x^"*^. 
1  Leigh  231,  254,  and  by  Tucker,  P.  in  Williams  v. 


Sm(/<xw,  4  Id.  16,  17.  No  judge,  so  far  as  I  have  seen,  ^^|^'^^®- 
has  ever  expressed  a  contrary  opinion.  The  law  is  so  for 
laid  down  in  our  text  books.  2  Tuck.  Com.  book  2,  heire 
p.  215 ;  2  Lom.  Dig.  p.  10 ;  and  has  been  so  uni-  ^• 
formly  and  universally  regarded  in  Virginia.  It  has 
been  approved  by  the  legislature,  as  is  shown  by  the 
fact  that  no  law  has  ever  since  been  passed  to  the 
contrary,  although  there  have  been  two  general  re- 
Wsions?  of  the  laws  sinee  this  opinion  has  been  thus 
authoritatively  promulgated.  In  the  latter  of  these 
revisions,  that  of  1849,  the  propriety  of  this  opinion 
was  strongly  indicated,  not  only  by  the  omission  of 
the  act  of  1786,  but  by  the  adoption  in  the  Code, 
ch.  116,  §  5,  p.  500,  of  a  provision,  that  "  any  interest 
in  or  claim  to  real  estate  may  be  disposed  of  by  deed 
or  will."  After  all  these  judicial  and  legislative  re- 
cognitions of  this  opinion,  and  after  it  has  so  long  and 
universally  been  regarded  and  followed  as  a  correct 
exposition  of  the  act  of  1786,  it  is  now  too  late  and 
would  be  attended  with  wide  spread  evil,  to  reverse 
it;  and  it  must  therefore  be  regarded  as  the  settled 
law  of  the  land :  especially  as  its  propriety  is  now  for 
the  first  time  questioned,  after  the  act  itself  hiis  been 
repealed,  and  one  of  an  opposite  nature  adopted  in  the 
Code. 

But  even  if  the  subject  were  res  intef/rUy  we  think 
the  opinion  would  be  reasonable.  The  act  of  1786  is 
substantially  a  re-enactment  of  the  statute,  32  Hen.  8, 
c.  9,  §  2  and  3.  That  statute  was  passed  for  a  diffe- 
rent age  and  country,  and  never  suited  the  state  of 
things  existing  here.  It  is  justly  characterized  by  an 
eminent  law  writer  as  a  *' severe  statute,''  even  with- 
out reference  to  any  effect  it  might  have  in  avoiding 
the  contract  of  the  parties.  4  Kent's  Com.  447.  And 
President  Pendleton  speaks  of  it  in  the  same  way  in 
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1856.     delivering  the  resolution  of  the  court  in  Duval  v.  BM. 
Term.    ^^'^  literal  import  has  been  much  restricted  by  suhse- 


quent  decisions,  even  in  England;  one  of  which  ij^the 

^ton^^"  ^^^^  ^^*'  Partndge  v.  Strange,  Plowd.   R.   77,  in  which 

for      the  subject  was  verv  fully  argued  and  considered  in 

heirs     ^^e  Court  of  common  pleas  a  few  years  after  the  sta- 

.    ^-       tute  was  passed.      It  has  been  held  that  the  statute 
Arnolds.  * 

does  not  extend  to  a  conveyance  of  an  equitable  title 
or  estate;  Lord  Eldon  in  Wood  v.  Griffith,  1  Swanst.  R. 
43,  55;  Allen  v.  Smith,  1  Leigh  231;  nor  to  judicial  or 
official  sales;  Frizzle  v.  Veach,  1  Dana's  R.  216,  2  Id. 
325;  Jarrett  v.  Tomlinson,  3  Watts  &  Serg.  114;  nor 
to  mortgages  or  other  securities.  The  state  of  thingj* 
which  occasioned  the  passage  of  the  statute  has  long 
since  ceased  even  in  England,  where  it  has  in  effect 
been  repealed  by  8  and  9  Vict.  c.  106,  §  6,  which  au- 
thorizes the  alienation  of  right^^  of  entry  and  other 
rights  of  action  before  inalienable.  Reports  of  revi- 
sors,  p.  602,  §  5,  and  note  J.  It  was  no  doubt  era- 
bodied  in  our  original  Code  out  of  abundant  caution, 
in  copying  such  of  the  old  English  statutes  as  were 
supposed  to  be  applicable  to  our  country.  But  it  re- 
mained almost  a  dead  letter  upon  the  statute  book 
until  it  was  repealed,  and  a  wholly  different  provision 
adopted  in  its  stead  in  the  present  Code.  We  there- 
fore consider  it  a  reasonable  construction  of  the  sta- 
tute which  limits  its  effect  to  the  penalty  thereby  ex- 
pressly denounced,  and  leaves  the  conveyance  to  have 
such  legal  effect  as  it  would  have  at  common  law. 
That  legal  effect  is  that  a  conveyance  of  land  in  the 
adverse  possession  of  another  is  void  as  to  that  other 
and  all  persons  claiming  under  him,  but  valid  between 
the  parties.  The  law  is  so  laid  down  in  2  Kent's  Com. 
448 ;  where  it  is  said  that  this  is  the  language  of  the 
old  authorities,  even  as  to  a  deed  founded  on  cham- 
perty or  maintenance.  See  these  authorities  cited  in 
note  (a,)  and  the  cases  there  cited  from  9  John.  R.  55. 
and  9  Wend.  R.  516.     See  also  the  case  o^ Livingstoi^x. 
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Prosc'is,  2  Hill's  (X.  Y.)  R.  520.     The  law  may  have     1856. 

been  differently  expounded  in  some  of  the  states;  but    xerm. 

.it  will  be  found  that  in  some  of  them,  as  in  Kentucky 

and  Tennessee,  a  conveyance  of  land  in  the  adverse 

occupancy  of  a  stranger  to  the  contract,  is  expresslv      for 

*    Wftrren^s 
declared  by  law  to  be  void.     Chambei'Vui  v.  Sleiiart,  7     heirs 

Dana's  R.  36;  Wintersules  v.  Martiny  7  Yerg.  K.  384.  ^^^^^^ 
And  it  will  probably  also  be  found,  that  whenever  a 
conveyance  of  land  has  been  held  to  be  void  because 
it  was  of  a  pretensed  title,  the  land  was,  at  the  time  of 
the  conveyance,  in  the  adverse  possession  of  a  stranger. 
The  conveyance  in  this  case  not  being  void,.it  fol- 
lows, att  a  necessary  consequence,  that  the  bonds  given 
for  the  money  which  was  the  consideration  of  the  con- 
veyance, are  not  void.  If  the  statute  avoids  any  thing, 
it  is  the  conveyance  which  it  expressly  prohibits,  and 
not  the  bonds  for  the  purchase  money  which  it  does 
not  so  prohibit.  If  the  conveyance  is  valid,  a  fortiori 
are  the  bonds.  It  would  be  to  the  last  degree  unrea- 
sonable and  unjust  if  the  purchaser,  who  is  generally 
at  least  as  guilty  as  the  vendor  and  often  more  so,  and 
on  whom  the  statute  imposes  the  same  penalty  that  it 
does  on  the  vendor,  should  have  and  hold  the  land 
conveyed  without  paying  any  thing  for  it.  This  would 
be  not  to  vindicate  the  law  and  effectuate  its  policy, 
but  to  give  a  premium  to  the  chief  offender,  and  to 
encourage  dishonesty  and  fraud.  It  is  not  pretended 
in  this  case  that  there  has  been  any  failure  of  conside- 
ration ;  that  the  purchasers  did  not  get  precisely  what 
they  contracted  for,  and  in  consideration  ot  which, 
they  bound  themselves  to  pay  the  money;  but  they 
place  their  defense  upon  the  ground  thut  they  and 
their  vendors  have  violated  the  statute  against  convey- 
ing and  taking  pretensed  titles.  The  answer  is,  "The 
law  you  have  violated  leaves  the  conveyance  to  have 
its  legal  effect.  You  have  got  w^iat  you  bargained 
for,  and  every  princii>le  of  law  as  well  as  honesty  re- 
quires you  to  pay  what  you  agreed  to  pay  for  it.'' 
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185().         The  view  which  has  heen  taken  of  the  case  render? 
Term.    ^*   unnecessary  to  decide  any  other  question  arising 
therein.     It  was  maintained  by  the   counsel  for  the 


ton      pl^'ii^ift  in  error,  that  as  the  statute  did  not  declare 

for      the  conveyance  of  the  laud,  ranch  less  the  bonds  for 
Wftrrcn's  * 

heirs     the  purchase  money,  void,  the  obligors  in  the  bon(l> 

A    ^*,j    could  not  defend  themselves  against  their  enforceraent 
Arnolds. 

upon  the  ground  that,  ex  cequo  et  bono,  they  did  not 

owe  them;  but  only  upon  the  ground  that  it  would 
be  against  the  policy  of  the  law  to  enforce  them,  and 
that  /;/  pari  delicfo  potior  est  conditio  defendentis :  that  if 
any  such  policy  ever  existed,  it  ceased  by  the  repeal 
of  the  statute  and  the  adoption  of  a  new  and  different 
provision  on  the  subject  in  the  Code:  that  the  plea:* 
in  which  the  defense  was  set  up  in  this  case,  not 
having  been  filed  until  after  the  Code  took  effect,  then 
showed  no  good  cause  for  not  enforcing  the  payment 
of  the  bonds:  that  it  was  competent  for  the  legisla- 
ture to  authorize  such  enforcement;  and  a  law"  to  that 
effect,  operating  on  the  remedy  and  not  upon  the  right, 
would  not  interfere  with  vested  rights,  nor  impair  the 
obligation  of  a  contract,  but  on  the  contrary  tend  to 
enforce  the  contract :  And  that  a  law  to  that  effect,  i-^ 
to  be  found  in  the  provision  adopted  in  the  Code  in 
lieu  of  the  former  statute  against  conveying  or  taking 
pretensed  titles.  We  think  there  is  great  strength  in 
this  position;  but  whether  it  be  sustainable  or  not,  i* 
a  question  which  we  need  not  now  decide.  We  are  of 
opinion,  for  the  reasons  stated,  that  the  Circiiit  court 
erred  in  not  sust^iining  instead  of  overruling  the  de- 
murrer to  the  pleas  numbered  2,  3,  4  and  5;  and  that 
the  judgment  must  therefore  be  reversed  with  c<>>t>. 
the  demurrer  sustained  and  the  cause  remanded  to  the 
Circuit  court,  to  be  tried  upon  the  issue  joined  on  the 
plea  of  payment. 

JuDiiMENT  REVERSED. 
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CrIBBINS    v.  MaRKWOOD.  1856. 

July 


September  5. 

1.  A  sale  of  a  reversion  in  real  estate  by  a  young  noan  who  had 

just  arrived  at  the  Age  of  twenty-one  years,  there  having  been 
no  fraud  or  imposition  on  the  part  of  the  purchaser,  and  no 
confidential  relations  between  the  parties,  will  not  be  set 
aside  for  mere  inadequacy  of  price. 

2.  The  English  doctrine  in  relation  to  the  sale  of  expectant  inter- 

ests, so  far  as  it  relates  to  vested  interests,  held  not  to  be  law 
in  this  state. 

This  was  a  bill  filed  in  the  Circuit  court  of  Augusta 
county  by  Francis  M.  Markwood  against  Patrick  Crib- 
bins  for  the  purpose  of  setting  aside  a  sale  and  convey- 
ance of  an  interest  in  real  estate  in  the  town  of  Mount 
Sidney  in  that  county,  on  the  ground  of  fraud  and  of 
gross  inadequacy  of  price ;  the  sale  having  been  made 
by  a  young  man  soon  after  coming  of  age,  and  the 
subject  being  the  one-third  of  a  house  and  lot  and  out 
lot  adjoining  the  town,  in  which  his  mother  was  enti- 
tled to  dower,  and  of  the  whole  of  which  she  had  pos- 
session. The  facts  are  stated  in  the  opinion  of  Judge 
Allen. 

When  the  cause  came  on  for  hearing,  the  court  l)e- 
low  declared  that  there  was  no  ground  for  imputing  to 
the  defendant  actual  fraud  or  imi>08ition;  but  upon 
the  ground  that  it  was  in  eftect  the  sale  of  a  reversion 
at  half  its  value,  by  an  inexperienced  youth,  the  court 
decreed  the  rescission  of  the  contract  and  a  reconvey- 
ance of  the  property.  From  this  decree  Cribbins  ap- 
plied to  this  court  for  an  appeal,  which  was  allowed. 

The  case  was  argued  by  Bahhohi^  for  the  appellant, 
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1856.     and  Mich'a\  for  the  appellee ;  but  the  authorities  are 

Term,    referred  to  by  the  judge,  and  it  would  be  Usseles:!  to 

give  them  here. 

Cribbins 

V. 

Mark-  Allen,  P.  It  appears  from  the  pleadings  and  proofs 
in  this  eause,  that  the  fether  of  the  appellee  departed 
this  life  intestate  about  fourteen  years  before  the  insti- 
tution of  this  suit ;  that  he  owned  at  the  time  of  his 
death  a  house  and  lot  in  the  village  of  Mount  Sidney, 
Augusta  county,  and  an  out  lot  containing  about  eleven 
acres,  adjoining  the  village.  He  lefl  four  children,  (all 
infants,)  one  of  whom  died  under  age.  The  appellee 
was  the  eldest  child ;  and  w^hen  he  attained  his  full 
age  on  the  24th  of  November  1851,  he  was  the  owner 
of  an  undivided  one-third  of  said  property,  subject  to 
the  dower  interest  of  his  mother.  The  estate  was  a 
vested  interest,  two-thirds  a  present,  and  one-third  an 
interest  in  reversion ;  the  whole  was  in  the  occupation 
and  possession  of  his  mother,  to  whom  dowser  had  not 
been  assigned.  Immediately  after  arriving  at  full  age, 
the  appellee  offered  his  interest  in  the  property  for 
sale  to  sundry  individuals.  In  less  than  tw^o  months 
after  he  attained  his  majority,  he  made  sale  of  it  to  the 
appellant  for  one  hundred  and  sixty  dollars,  of  which 
one  hundred  dollars  was  to  be  paid  down,  and  sixty 
dollars  to  be  paid  in  nine  months,  in  paper.  On  the 
16th  day  of  January  1852  the  appellee  conveyed  the 
property  to  the  appellant:  on  the  tenth  of  March  there- 
after his  mother  died  with  pulmonary  consumption, 
after  a  confinement  to  her  bed  of  about  a  month.  The 
appellee  instituted  this  suit  on  the  20th  of  March  1852 
to  set  aside  the  sale,  and  to  annul  the  deed,  upon  two 
i^rounds :  First,  of  actual  fraud,  circumvention  and  im- 
position on  the  part  of  the  appellant;  and  second, of 
constructive  fraud,  supposed  to  be  imputed  by  the 
policy  of  the  law  to  such  a  bargain,  growing  out  of 
the  mere  inadequacy  of  price.     The  evidense  shows 
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that  the  appellee  had  not  actually  resided  with  his  mo-     1856. 
ther  for  several  years  before  he  attained  t'ull  age ;  and    xerm. 

that  for  some  years  he  had  been  doing  business  for  him-  

self,  uncontrolled  by  his  mother  or  any  other  person.  ^"^"*'^* 
But  as  he  was  a  frequent  visitor  at  her  house,  he  had  Mark- 
better  opportunities  than  the  appellant  for  informing 
himself  of  the  condition  of  her  health.  There  is  no 
allegation  in  the  bill,  or  any  thing  in  the  proof  to  show, 
that  the  appellee  was  not  fully  acquainted  with  his 
rights  and  the  extent  of  his  interest  in  the  property 
when  he  contracted  to  sell  it.  He  seems  to  have  been 
a  young  man  of  at  least  ordinary  intelligence,  and  as 
he  hiad  been  doing  business  on  his  own  account  for 
some  years,  he  must  have  had  some  experience  in  deal- 
ing. At  th^  time  of  the  sale  he  was  indebted  in  a  sum 
not  exceeding  fifty  dollars,  but  no  portion  thereof  was 
due  to  the  appellant ;  and  it  is  not  proved  that  there 
was  any  relation  ot  confidence  between  the  parties. 
The  proposition  to  sell  appears  to  have  been  made  by 
the  appellee  to  the  appellant,  and  this  after  he  had 
been  ottering  his  interest  in  the  property  for  sale  to 
others.  Upon  the  facts  in  the  record  the  court  below 
held,  and  as  I  think  correctly,  that  there  was  not  tlie 
least  reason  for  imputing  any  actual  fraud  to  the  appel- 
lant in  this  transaction. 

In  view  of  the  facts  that  the  property  was  undi- 
vided ;  that  dower  had  not  been  assigned ;  that  the 
widow,  from  the  death  of  her  first  husband,  had  been, 
and  at  the  time  of  the  sale  was,  in  the  actual  posses- 
sion of  the  whole  thereof,  the  court  below  seems  to 
have  considered  that  the  interest  sold  by  the  appellee 
was  merely  reversionary.  So  regarding  it,  the  ques- 
tion is  presented  for  the  first  time  in  this  court  for 
direct  adjudication,  How  far  it  is  incumbent  on  the 
party  dealing  with  the  seller  of  such  an  expectant 
interest  to  establish,  not  only  that  there  was  no  actual 
Vol.  XIII— 63 
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185<).     fraud,  but  that  he  had  agreed  to  pay  a  fair  and  ade- 

Term     ^{^''^^^  Consideration? 

In  reference  to  expectant  heirs,  and  those  sustaining 

Oribbiiis  ^|j.jj^  character,  the  doctrine  seems  now  to  be  fiillv  es- 

V.  '  "    . 

Mark-  tablished  in  England  that  they  are  entitled,  for  mere  in- 
adequacy of  price,  to  have  the  contract  rescinded  upon 
the  terms  of  refunding  the  money  and  interest  received. 
In  Eihambi  v.  Burt^  15  Eng.  Law  &  Equ.  R.  434,  de- 
cided in  1852,  the  Lord  Chancellor  observes,  that  **-  it 
is  unnecessary  to  canvass  or  discuss  the  principles  on 
this  subject,  for  the  rule  on  it  was  finally  and  distinctly 
established  by  the  house  of  lords  in  the  case  of  I^ord 
Alilhoroughv,  Fryc ;  and  that  case  following  several  of 
the  i)revious  authorities,  clearly  establishes  that  the 
purchaser  of  a  reversionary  interest,  or,  at  all  events, 
the  jMirchaser  of  such  an  interest  from  an  expectant 
heir,  or  from  a  person  standing  in  the  situation  of  an 
expectant  heir,  (and  the  plaintiff  Mrs.  E.  clearly  sus- 
tained that  character,)  is  bound,  if  the  transaction  is 
impeached  within  a  reasonable  time,  to  satisfy  the 
court  that  he  gave  the  fair  market  value  for  what  he 
purchased." 

In  that  case  property  had  been  bequeathed  to  the 
mother  of  Mrs.  E.  for  life,  with  remainder  to  Mi's.  E. 
for  life.  At  the  time  of  the  sale,  the  mother  was 
SL'venty-four  years  of  age,  and  Mrs.  E.  was  thirty- 
eight.  So  situated  she  clearly  sustaine<l,  according  to 
this  opinion,  the  character  of  one  standing  in  the  situa- 
an  expectant  heir. 

r  this  recent  and  unequivocal  recognition  of  the 
finally  established,  it  is  unnecessary  to  review 
g  series  of  cases  upon  this  subject.  They  will 
id,  and  the  substance  of  them  set  out  and  coni- 
[  upon  in  the  note  to  the  case  of  Lord  Che^fer- 
Janssen,  in  White  &  Tudor's  Selection  of  L.ead- 
jcs  in  Equity,  p.  344,  393.  See  also  Davis  v. 
^  Marlborou(/h,  2  Swanst.  R.  113,  147,  n.  a. 
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Contracts  with  persons,  sustaining  the  character  of  185a 

expectant  heirs,  entered  into  during  the  lifetime  of  the  xerAi. 
parent  or  relation  standing  in  loco  parentis^  for  the  pur- 


Cribbins 


chase  of  interests  dependent  upon  the  bounty  of  such    "^. 

parent  or  relation,  ma\'  be  obnoxious  to  the  imputa-    Mark- 
•  woo(i 

tion  of  fraud  on  the  rigJits  and  interests  of  the  parent 

or  relation.  In  Chesterjidd  v.  Janssen^  2  Ves.  sen.  125, 
156,  Lord  Hardwicke  said,  ''A  fraud  may  be  collected 
or  inferred  in  the  consideration  of  this  court,  from  the 
nature  and  circumstanies  of  the  transaction,  as  being 
an  imposition  and  deceit  on  other  persons  not  parties 
to  the  fraudulent  agreement."  Under  this  head  he 
enumerates  marriage  brocage  contracts,  in  which 
neither  of  the  contracting  parties  are  deceived,  but 
they  tend  to  deceive  others;  contracts  to  return  a  part 
of  the  portion  of  the  wife ;  contracts  by  some  credi- 
tors, to  secure  a  larger  portion  of  their  debts,  before 
they  will  unite  in  a  deed  of  composition  with  other 
creditors :  and  in  the  same  class  he  mentions  catching 
bargains  with  heirs,  reversioners  and  expectants,  in  the 
lifetime  of  the  father,  &c.  "  The  father,  ancestor,  or 
relation  from  whom  was  the  expectation  of  the  estate, 
is  kept  ignorant,  and  is  so  misled  and  seduced  to  leave 
his  estate,  not  to  his  heir  or  family,  but  to  a  set  of  art- 
ful persons  who  have  divided  the  spoil  beforehand." 

In  conformity  with  this  rule,  it  was  held  in  Boyn- 
ion  V.  Hubbard,  7  Mass.  li.  112,  that  a  contract  made 
by  an  heir  to  convey,  on  the  death  of  the  ancestor 
living  the  heir,  a  certain  undivided  part  of  wMiat 
should  come  to  the  heir  by  descent,  devise  or  distribu- 
tion, was  a  fraud  upon  the  ancestor.  This  deceit,  says 
Parsons,  C.  J.  is  relieved  against  as  a  public  mischief, 
as  being  a  deceit  on  the  father  or  other  relation,  who 
is  thus  influenced  to  leave  his  fortune  to  be  divided 
amongst  a  set  of  common  adventurers,  and  because  it 
is  destructive  of  all  well  regulated  control  or  authority 
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1856.     of  persons  over  their  children  or  others  having  expect 
Term     Nations  from  them. 


The  rule,  when  limited  aud  restricted  to  the  sale  of 
Cribbins  expectancies  of  the  above  description,  may  be  sus- 
Mark-  tained  by  principles  applicable  alike  to  all  well  regu- 
lated communities.  It  is  the  policy  of  every  well 
constituted  society  to  protect  against  fraud,  and  to 
suppress  vice.  Contracts  with  young  heirs  for  mere 
expectancies  dependent  upon  the  bounty  of  the  rela- 
tion, tend  to  encourage  both.  They  are  most  gene- 
rally entered  into  for  the  purpose  of  ministering  to 
some  secret,  vicious  indulgence.  A  deceit  is  prac- 
ticed on  the  owner  and  disposer  of  the  property,  aud 
the  necessity  of  concealment  subjects  the  expectant 
heir,  generally  young  and  inexperienced,  to  oppressive 
sacrifices. 

In  the  note  to  Davis  v.  Duke  of  Marlbarough,  2 
Swanst.  R.  113,  147,  the  annotator  states  that  the  prin- 
ciple laid  down  in  some  of  the  cases  as  that  on  which 
the  doctrine  is  in  part  founded,  would  seem  to  com- 
prehend every  person  dealing  for  a  reversionary  inte- 
rest; yet  he  raises  the  question.  Whether,  in  order  to 
constitute  a  title  to  relief,  the  reversioner  must  not 
combine  the  character  of  heir  ?  He  remarks,  that  the 
reversionary  interests,  the  sale  of  which  has  been  re- 
scinded from  mere  inadequacy  of  price,  were  expec- 
tant on  the  decease  of  a  parent  or  other  lineal  ancestor 
in  every  instance,  except  in  a  few  cases  which  he 
enumerates,  in  all  of  which  the  sales  have  been  made 
while  the  vendors  were  in  distress,  and  so  the  transac- 
tions were  affected  with  actual  fraud. 

The  doctrine  of  imposing  upon  a  purchaser  from 
a  reversioner  who  does  not  sustain  the  character  of 
an  expectant  heir,  the  heavy  burden  of  showing,  m 
all  cases  and  at  all  times,  that  he  has  paid  a  full  and 
adequate  consideration,  has  not   always   been  acqui- 
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esced  in  as  correct.     In  some  of  the  earlier  cases  an  1856. 

opposite  rule  has  been  acted  on.     Thus,  in  Nicols  v.  Term. 
Gouldy  2  Ves.  sen.  422,  Lord  Hardwicke  refused  to 


set  aside  the  purchase  of  a  reversion  at  an  under  ^"^^^"^ 
value,  there  being  no  fraud.  He  observed,  "  there  is  Mark- 
no  proof  of  any  fraud,  or  imposition  on  the  vendor ; 
nothing  but  suspicion  ;  and  therefore  it  is  too  much  to 
set  aside  the  purchase  merely  on  the  value.''  In  Grrif- 
Htk  V.  Spratlet/,  1  Cox's  Cas.  383,  the  subject  of  sale 
consisted  in  part  of  a  reversion.  Lord  Chief  Baron 
Eyre  remarked,  *'  that  the  case  had  been  much  rested 
upon  this,  that  the  satisfaction  received  was  so  inade- 
quate in  value  that  it  wiis  impossible  to  resist  the  in- 
ference of  fraud  which  arises  from  such  inadequacy ; 
or  if  possible,  to  make  inadequacy  itself  a  distinct 
principle  of  relief  in  equity.  But  that  he  knew  of 
no  such  principle,  and  the  common  law  knows  of  none 
8uch;  that  he  would  never  agree  that  inadequacy  of 
consideration  is  in  itself  a  principle  upon  which  a 
party  may  be  relieved  from  a  contract  he  has  wittingly 
and  willingly  entered  into.  But  it  may  be  a  strong 
evidence  of  fraud  when  the  transaction  is  such  as  to 
be  inconsistent  with  the  sober  manner  of  a  man's  con- 
ducting his  aftairs."  In  Wood  v.  Abrey,  3  Madd.  R. 
417,  the  vice  chancellor.  Sir  Jno.  Leach,  in  reply  to 
the  argument,  that  the  party  was  entitled  to  relief  on 
the  ground  of  the  purchase  being  of  a  reversion,  un- 
less the  purchaser  could  show  that  the  consideration 
was  adequate,  observed,  "  That  the  policy  of  this  rule 
as  to  reversions  may  be  well  doubted,  and  if  the  cases 
were  looked  into  it  might  be  found,  that  the  rule  was 
originally  referred  only  to  expectant  heirs,  and  not  to 
reversioners."  In  Shelly  v.  Nash^  3  Madd.  R.  232,  the 
same  judge  questions  the  principle  and  the  policy  of 
the  rule,  arguing  to  show  that  sellers  of  reversions 
were  not  necessarily  in  the  power  of  those  with  whom 
they  contract :  and  that  persons  who  sell  their  rever- 
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1856.     sions  from  the  pressure  of  distress,  are  thrown  by  the 
Term.    ^^'^  ^^^^  ^^^  hands  of  those  who  are  likely  to  take 
advantage   of  their  situation ;    for  no  person  can  ae- 


Cribbina  ^yj-ely  deal  with  them.  Sir  Wm.  Grant,  in  Peacock  w 
Mark-  Evans^  16  Ves.  R.  512,  says,  that  the  tendency  of  this 
doctrine  is  to  render  all  bargains  with  such  persons 
very  insecure,  if  not  impracticable.  And  again,  in 
Goxchnul  V.  De  Faria^  17  Ves.  R.  20,  the  same  judge 
speaks  of  the  rule  requiring  such  a  purchaser  to  show 
that  a  full  and  adequate  consideration  was  paid  as  im- 
posing a  heavy  burden  upon  him  ;  but  that  his  case  is 
an  exception  to  the  general  rule,  that  for  mere  inade- 
quacy of  value  a  contract  is  not  to  be  set  aside.  In 
Jeremy's  Equ.  Jurisdiction  398,  the  writer  draws  a  dis- 
tinctio.n  between  contracts  with  expectant  heirs,  and 
contracts  with  the  actual  owner  in  remainder  or  rever- 
sion ;  and  conceiving  that  contracts  of  the  latter  class 
are  not  necessarily  of  a  nature  to  excite  suspicion,  he 
classes  them  with  bargains  to  be  set  aside  on  account 
of  fraud,  and  not  merely  on  the  ground  of  inadequacy 
of  j»rice. 

The  rule,  therefore,  if  distinctly  settled  in  England, 
as  being  applicable  to  contracts  with  reversioners  who 
do  not  combine  the  character  of  expectant  heirs,  has 
only  been  so  established  within  a  recent  period,  and 
not  without  serious  doubts  as  to  its  propriety.  The 
authorities  referred  to  show  that  it  could  not  be  re- 
garded as  a  settled  principle  of  equity  jurisprudence  at 
the  date  of  American  independence. 

The  subject  was  alluded  to  in  the  case  of  McKime^ 
V.  Pifickard,  2  Leigh  149.  The  case  was,  however,  de- 
cided on  other  grounds;  the  judge  who  delivered  the 
opinion  ot  the  court,  remarking  that  it  was  not  neces- 
sary in  that  case  to  decide  whether  every  seller  of  an 
expertant  interest  is  to  be  treated  as  an  expec*tant  heir; 
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and  therefore  he  gave  no  opinion  on  that  point.     The  1856. 

question  has  not  been  adverted  to  in  any  other  ease,  xerm. 
and  is  therefore  one  of  the  first  impression  in  Virginia. 


There  woukl  seem  to  be  no  srreater  reason  for  re-  ^"^*^^^ 


V. 


stricting  the  right  of  the  owner  of  u  reversion  or  vested  Mark- 
remainder  than  of  property  in  his  actual  possession. 
A  reversion  is  an  interest  of  value.  It  has  its  market 
price;  it  may  be  subjected  to  the  claims  of  creditors; 
and  the  owner  himselt  may  make  a  valid  sale  at  public 
auction,  according  to  all  the  authorities.  Yet,  accord- 
ing to  the  doctrine  of  the  recent  English  cases,  every 
person  entitled  to  such  reversion  or  remainder  is  treated 
as  an  expectant  heir,  and  in  the  language  of  Lord  Thur- 
low  in  Gwynne  v.  Heatoti,  1  Bro.  C.  C.  1,  9,  '^  There  is 
a  policy  injustice,  protecting  the  |>erson  who  has  the 
expectancy,  and  reducing  him  to  the  situation  of  an 
infant,  against  the  effects  of  his  own  conduct."  It  be- 
comes, therefore,  important  to  enquire  into  the  prin- 
ciple upon  which  this  doctrine,  as  applied  to  rever- 
sions and  vested  remainders,  is  supposed  to  rest,  and 
to  ascertain  how  far  the  policy  on  which  it  is  founded 
is  applicable  to  the  condition  of  this  country.  If  the 
doctrine  grows  out  of  a  policy  hostile  to  our  system  of 
government,  and  incompatible  with  the  habits  of  our 
people,  there  can  be  no  propriety,  when  not  controlled 
by  binding  authority,  in  our  following  the  more  recent 
English  cases. 

The  ease  of  Twistleton  v.  Griffith,  1  P.  Wms.  R.  310, 
contains  the  first  enunciation  of  a  policy  which  at 
length  has  prevailed  in  the  English  courts.  In  that 
instance  a  vendor  thirty-tour  years  of  age,  married 
and  the  father  of  a  fajnily,  was  the  owner  ot  a  remain- 
der in  tail  after  his  father's  death,  who  was  old,  and 
died  two  years  after  the  sale.  Lord  Northington  de- • 
nied  relief,  yet  upon  a  rehearing  before  Lord  Jeffries, 
relief  was  granted:  the  chancellor  declaring  such  bar- 
gains tended  to  the  destruction  of  heirs  sent  to  town 
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1856.     for  education,  and  to  the  destruction  of  families.     That 

Term.    ^^  ®^^  ^^^  inconvenience  in  the  objection,  that  at  this 

rate  an  heir  could  not  sell  his  reversion.     This  misrht 


Oribbins  fQ^^e  an  heir  to  go  home  and  submit  to  his  father,  or 
Mark-  bite  the  bridle  and  endure  some  hardships;  and  in  the 
^^  *  mean  time  he  might  grow  wiser  and  be  reclaimed. 
This,  which  seems  to  be  the  leading  case,  was  one  iu 
which  the  reversioner  occupied  the  position  of  heir, 
his  father  the  owner  of  the  life  estate,  being  regarded 
as  the  head  of  the  family. 

In  the  next  case.  Cole  v.  Gibbous,  3  P.  Wms.  R.  290, 
where  the  policy  of  the  rule  was  expounded,  the  plaiii- 
titt  claimed  a  reversion  by  a  bequest  of  his  uncle: 
Lord  Talbot  said  the  cases  of  heirs  were  not  in  point; 
and  because  no  heir  was  concerned,  and  he  afterwards 
confirmed  the  sale,  relief  was  denied.  But  the  chan- 
cellor said,  that  as  to  the  cases  of  expectant  heirs,  it 
was  the  policy  of  the  nation  to  prevent  a  growing 
mischief  to  ancient  families,  that  of  seducing  the  heir 
apparent  frimi  a  dependence  on  his  ancestor,  who 
would  probably  have  supported  him,  and  by  feeding 
his  extravagancies,  tempting  him  in  his  fathers  life- 
time, to  sell  the  reversion  of  the  estate  which  was 
settled  upon  him,  for  as  much  as  it  tended  to  the  ruin 
of  families. 

Throughout  the  whole  series  of  cases  the  policy  an- 
nounced in  the  two  foregoing  cases,  of  maintaining  a 
due  subordination  to  the  head  of  the  family  and  pre- 
venting the  breaking  up  of  family  estates,  seems  to 
be  the  main  foundation  to  the  doctrine.  Any  person 
having  a  reversionary  interest  to  dispose  of,  has,  irre- 
spective of  his  age,  rome  to  be  classed  with  an  expec- 
tant heir,  and  in  the  language  of  Lord  Thurlow  al>ove 
•  quoted,  reduced  to  the  situation  of  an  infant  against 
the  effect  of  his  own  conduct.  This  no  doubt  has 
arisen,  in  a  great  degree,  from  the  situation  of  real  pr<». 
perty  in   England.     Owing  to  their  practice  of  strict 
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settlements  and  the  laws  of  entail,  the  parent  or  an-  1856. 

cestor  is  generally  a  life  tenant,  and  the  expectant  heir,  xerm. 
a   reversioner.     Thns  combining  both  characters,  the 


courts  for  reasons  of  policy  have  applied  principles  ^^^^^^^^ 
adopted  to  protect  the  young  and  inexperienced  ex-  Mark- 
pectant  heir  to  the  owners  of  reversions  and  remain- 
ders. The  reasons  of  policy  which  have  influenced 
the  English  courts,  have  but  little  application  to  this 
country.  That  due  subordination  to  the  head  ot  the 
family  upon  which  such  stress  is  laid,  and  which  the 
courts  seek  to  enforce  long  after  the  heir  has  arrived 
at  years  of  discretion,  grows  out  of  the  division  of 
ranks  which  prevails  in  that  country.  The  political 
and  social  pre-eminence  of  the  governing  class  must 
be  maintained;  and  deference  to  the  head  ot  the  family 
in  all  the  relations  of  life,  is  one  of  the  means  by  which 
a  distinction  of  classes  and  gradation  in  society  is  kept' 
up  and  preserved.  The  same  consideration  has  ope- 
rated to  prevent  the  breaking  up  of  estates.  Titular 
rank,  without  wealth  or  position,  soon  ceases  to  com- 
mand the  respect  of  the  comnmnity.  To  keep  pro- 
perty in  a  particular  line,  restrictions  are  imposed  upon 
the  free  alienation  of  real  estate  through  the  operation 
of  their  system  of  primogeniture,  entails,  and  strict 
settlements;  one  of  the  consequences  of  which  is  to 
combine  in  almost  every  instance  the  character  ot  re- 
versioner with  expectant  heir ;  and  hence  the  courts 
have  assumed  the  extraordinary  power  to  continue 
such  reversioner  in  a  state  of  pupilage  long  after  he 
has  arrived  at  years  of  discretion. 

Xo  such  reasons  exist  for  the  recognition  of  such  a 
doctrine  here.  The  authority  of  the  parent  whilst  the 
child  is  disabled  to  contract  for  himself,  should  be  en- 
forced by  law;  for  the  best  security  for  the  morality  of 
the  citizen  is  to  be  found  by  preserving  unimpaired 
the  family  relations.  But  when  legal  control  ceases 
the  young  man  is  called  upon  by  the  habits  of  our 
Vol.  xiii — 64 
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1856.  people,  and  his  duty  to  the  public,  to  act  for  himself 
Term.  "^  ^^^  ^^e  most  important  relations  of  life,  uninfluenced 
by  any  abject  deference  to  the  opinions  of  others  occu- 
pying no  higher  position  in  society  than  himself.  Pro- 
Mark-  per  reverence  is  due  at  all  times  to  the  parent  from 
the  child  ;  but  when  the  latter  has  arrived  at  years  of 
discretion,  that  respect  becomes  a  moral  obligation, 
which  courts  are  not  called  upon  to  enforce.  It  will 
be  more  readily  and  cheerfully  fulfilled  when  left  to 
the  free  will  of  a  child  and  the  silent  influence  of  a 
healthy  public  opinion,  unaffected  by  legal  restrictions 
upon  his  dominion  over  his  property. 

The  policy  of  our  country  favors  the  free  ahenation 
of  property,  is  adverse  to  large  accumulations  de- 
scending in  a  particular  line,  and  by  abolishing  entail 
and  primogeniture,  encourages  an  equal  distribution 
amongst  all  standing  in  the  same  relation  to  the  com- 
mon ancestor.  As  one  of  the  consequences  of  our 
system,  it  is  rarely  the  case  that  the  reversioner  com- 
bines the  character  of  expectant  heir.  Such  combina- 
tion, w^e  have  seen,  is  the  rule  in  England,  which  has 
led  the  courts  to  confound  the  reversioners  with  ex- 
pectant heir,  and  to  apply  the  same  doctrine  to  both. 
In  Virginia  such  combination  is  the  exception.  It  is 
not  often  that  the  child  under  the  control  of  the 
parent  or  ancestor,  has  a  vested  interest  in  his  estate. 
Reversions  usually  arise  after  the  death  of  the  parent 
intestate,  and  niost  generally  grow  out  of  assignment 
of  dower  to  the  w^idow  ;  and  most  remainders  are 
created  by  the  will  of  the  jmrent  making  provision 
for  his  widow  for  life.  A  young  man  on  attaining  full 
age,  frequently  finds  himself  the  actual  owner  of  a 
vested  remainder  or  reversion  expectant  on  a  life  es- 
tate, and  constituting  the  most  valuable  property  be- 
lonL'iniJc  to  him.  A  sale  in  such  cases,  in  the  dawn  ot 
manhood,  for  a  moderate  ronsideration,  is  most  gene- 
rallv  for  thr  interest  of  the  owner.     Judiciouslv  in- 
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vested,  or  well  improved  in  a  country  where  the  field  1856. 
for  enterprise  is  so  wide  and  inviting,  it  may  lay  the  xerm. 
foundation  of  a  fortune  far  exceeding  the  value  of  the 
whole  fee  simple  when  the  life  estate  terminates. 

By  the  Ens^lish  rule  the  owner  of  a   reversion  or    Mark- 
*  .    *~  .  •  wood 

vested  remainder  cannot  derive  benefit  from  his  pro- 
perty bv  negotiating  a  private  sale.  He  must  either 
?ell  at  public  auction  or  hold  on  to  the  dry  reversion 
until  perhaps  the  decline  of  life.  Unable  to  deal  with 
it  as  with  his  other  property,  he  is  thrown  into  the 
hands  of  the  speculator,  who  will  indemnity  himself 
for  the  hazard  he  runs  in  being  called  upon  at  some 
future  day  to  show,  by  the  vague  opinion  of  witnesses, 
(whose  testimony  of  former  value  will  be  insensibly 
influenced  by  the  actual  condition  of  things  when  they 
testify,)  that  the  price  was  adequate  at  the  time  of  the 
jmrchase. 

Whatever  principle  may  be  adopted  in  reference  to 
contracts  with  expectant  heirs,  secretly  selling  the 
chance  of  a  parent's  or  some  relation's  bounty ;  it 
j^eenis  to  me  that  the  actual  adult  owner  of  a  vested 
interest  in  property,  whether  in  reversion  or  remain- 
der, should  not  be  reduced  to  the  condition  of  pupil- 
age from  regard  to  any  supposed  rule  of  public  policy, 
or  for  the  purpose  of  extending  to  him  any  particular 
protection.  No  such  rule  of  public  policy  exists  in 
this  country ;  and  all  attempts  to  fetter  the  action  of 
the  owner  by  restricting  his  power  of  alienation,  ope- 
rate injuriously  to  him.  They  lessen  competition,  and 
80  depreciate  the  market  price  of  his  property.  There 
is  no  valid  reason  for  making  this  an  exceptional  case. 
The  contracts  of  such  reversioners  or  remaindermen, 
like  all  other  contracts,  if  made  by  those  competent  to 
contract,  if  they  are  not  gained  by  ill  practice,  nor 
made  against  the  laws,  should  be  kept. 

This  court  in  several  instances  has  repudiated  the 
doctrine  of  imputing  fraud  a<  a  matter  of  law.     Darls 
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1856.    V.  Turner,  4  Gratt.  422;  Hutchison  v.  Kelli/,  1  Rob.  K. 
Te"rm.    ^23;    Bank  of  Alexandria  v.  Padon,  1  Rob.    R.  499. 


And  the  enquiry  in  reference  to  sales  by  reversioners 
Cribbins  ^j,  remaindermen,  should  be  whether  in  the  particular 
Mark-  ease  actual  fraud  existed.  Inadequacy  of  price,  youth, 
inexperience,  indebtedness,  distress,  are  circumstances 
to  be  looked  to  and  weighed  in  determining  whether 
the  bargain  in  the  particular  instance  is  not  so  uncon- 
scionable as  to  demonstrate  some  gross  imposition, 
circumvention,  or  undue  influence;  and  so  to  justify 
relief  on  the  ground  of  fraud.  In  the  absence  of  such 
proof  of  acftual  fraud,  I  do  not  think  it  is  incumbent 
on  the  purchaser  of  such  an  expectant  interest  to  make 
good  the  bargain,  by  showing  that  a  full  and  adequate 
consideration  was  paid. 

With  respect  to  the  consideration  in  contracts  of 
this  kind;  it  was  observed  by  Lord  Hardwicke,  in 
NicoU  V.  Gouhf^  2  Ves.  sen.  422,  "That  every  pur- 
chase of  this  kind  must  be  on  the  foot  of  great  uncer- 
tainty as  to  the  value."  And  he  asks,  "  Will  a  court 
of  equity,  after  the  contingency  has  fallen  out  one 
way,  enter  into  the  consideration  of  the  value?"  Or, 
as  was  said  by  the  Chief  Baron  in  Griffith  v.  Spratle*^, 
1  Cox's  Cas.  883,  "  The  value  of  a  thing  is  what  it 
will  produce,  and  it  admits  of  no  precise  standard. 
One  man  may  sell  his  property  for  less  than  another 
would.  He  may  sell  under  the  pressure  of  circum- 
stances, which  may  make  a  smaller  price  more  bene- 
ficial than  a  greater  price  wouM  have  been  under 
different  circumstances.  If  courts  of  equity  were  to 
unravel  all  these  transactions,  they  would  throw  every 
thing  into  confusion,  and  set  afloat  the  contracts  of 
mankin<l." 

In  the  case  under  consideration,  many  of  the  wit- 
nesses deposed  that  in  their  opinion  the  price  agreed 
to  be  paid  was  adequate.  The  testimony  on  both  sides 
shows  that  about  one  thousand  two  hundred  dollars* 
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would  have  been  the  full  market  price  for  the  whole  1856. 

fee  simple,   if  sold   upon   the   usual  terms   of  credit,  xe^. 
Deducting  one-third,  four  hundred  dollars,  the  value 


of  the  widow's  dower,  and  eight  hundred  dollars  re-  ^"^hins 
main  to  be  divided  amongst  the  three  heirs.  A  pre-  Mark- 
sent  interest  of  two  hundred  and  sixty-six  dollars  and 
sixty-six  and  two-third  cents  to  each,  with  a  reversion 
in  four  hundred  dollars,  the  one-third  expectant  on  the 
widow's  life  estate.  This  estimate,  however,  is  made 
upon  the  market  price  of  the  property,  supposing  the 
whole  fee  simple  could  have  been  sold.  But  it  was 
undivided,  and  from  its  nature  probably  not  suscepti- 
ble of  equal  division.  The  consent  of  the  dowress 
would  have  been  necessary  to  a  sale  of  the  whole,  out 
and  out.  If  she  refused,  and  elected  (as  in  all  proba- 
bility she  would)  to  have  her  dower  laid  off,  the  as- 
signment of  dower  in  such  a  property  would  necessa- 
rily have  materially  impaired  the  market  price  of  the 
residue.  Under  such  circumstances,  the  value  of  the 
interest  sold  by  the  appellee  is  at  best  conjectural. 
And  therefore  we  need  not  be  surprised  that  many  of 
the  witnesses  examined,  looking  to  the  mere  money 
value  of  the  interest  sold,  thought  the  price  to  be  ade- 
quate. The  most  that  can  be  said  is,  that  perhaps  at 
the  time  of  the  sale  the  price  was  a  low  one ;  and  in 
the  event  which  has  happened,  that  the  purchaser  has 
made  a  good  bargain.  The  inadequacy  is  very  far  trom 
being  so  gross  as  to  shock  the  moral  sense ;  and  it  has 
uniformly  been  held,  that  inadequacy  of  consideration 
between  persons  who  stand  upon  precisely  an  equal 
footing  is  in  equity  of  no  account,  unless  from  its  gross- 
nesB  it  is  of  itself  evidence  of  fraud. 

As  to  the  allegation  that  the  appellant  has  withheld 
a  portion  of  the  hand  payment,  it  might  constitute  an 
objection  to  the  specific  execution  of  the  contract  at 
the  suit  of  the  appellant,  if  the  same  had  not  been 
executed ;  but  in  this  case  the  contract  has  been  exe- 
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1856.     cuted  b}'  the  conveyance.     And  besides,  the  retention 
Term     ^^  ^  portion  of  the  hand  payment  is  satisfactorily  ac- 


counted for.     The  proof  shows  that  it  was  withheld 
Cribbins  ^^j^j^  ^^^^  consent  of  the  appellee  until  some  enquiry 

Mark-    could  be  made  into  the  condition   of  the  intestates 
wood.        ^  ^ 
estate. 

Regarding  the  case  as  if  the  whole  interest  sold  wa? 
reversionary,  the  most  favorable  aspect  for  the  appellee 
under  which  it  can  be  contemplated,  he  has,  in  my 
opinion,  failed  to  make  out  a  claim  to  relief  either 
upon  the  law  or  the  tacts  of  the  case.  In  reality, 
however,  the  bulk  of  the  property  sold  was  a  pret^ent 
interest  in  the  UTidivided  two-thirds.  The  reversionary 
interest  embraced  only  the  one-third  to  which  the 
widow  would  be  entitled  for  life.  The  doctrine  of  the 
English  courts  as  to  sales  of  reversionary  interests  did 
not  apply  to  the  most  valuable  portion  of  the  property. 
Even  if  the  English  rule  were  recognized  as  obligatory, 
it  might  still  be  questionable  whether  it  should  be  ex- 
tended to  the  purchase  of  such  an  interest,  the  larger 
portion  of  which  was  a  present  interest  in  the  seller. 
But  resting  my  judgment  upon  the  broader  ground  be- 
fore discussed,  that  the  purchaser  of  such  an  expectant 
interest  is  not  bound  to  show  that  the  price  given  wa? 
adequate,  when  no  fraud  is  imputed  or  proved,  I  do 
not  deem  it  important  to  pursue  this  latter  branch  of 
the  enquiry  any  farther. 

I  think  the  decree  was  erroneous,  and  should  be  re- 
versed, and  the  bill  dismissed.  But  as  the  case  was  one 
of  the  tirvst  impression,  I  think  it  should  be  dismissed 
without  costs. 

The  other  judges  concurred  in  the  results  of  the 
opinion  of  Allen,  P. 

Decree  reversed. 
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Harxsbarger's  (uhn'r  v.  Kinney.  1856. 

July 


September  5. 

1.  In  an  action  at  law  on  a  bond  against  the  surety,  he  defends  it 

on  the  ground  of  usury;  but  there  is  a  judgment  against  him. 
The  surety  then  files  a  bill  for  relief  against  the  judgment, 
on  the  ground  of  after  discovered  evidence.  But  there  was 
evidence  to  the  same  point  before  the  jury.  The  after  dis- 
covered evidence  being  merely  cumulative,  it  is  not  ground 
for  relief. 

2.  In  such  a  case  the  surety  seeks  relief  on  the  ground  that  the 

principal  obligor  had  sold  to  the  obligee  a  tract  of  land  for 
three  thousand  dollars,  which  was  to  be  credited  on  the  bond, 
but  that  only  two  thousand  five  hundred  dollars  had  been  so 
credited.  This  defense  might  have  been  made  at  law,  and  is 
no  ground  of  relief. 

3.  The  surety  further  charges  that  the  obligee  agreed  upon  the 

sale  and  purchase  of  said  land,  to  release  the  sureties;  but 
although  there  is  proof  that  pending  the  negotiation,  the 
obligee  said  he  would  take  a  bond  for  the  balance  from 
the  principal  obligor  with  his  sons  as  sureties,  and  would 
wait  with  him  for  the  money  during  his  life,  upon  his  paying 
the  interest,  and  it  was  also  proved  that  the  principal  obligor 
was  anxious  to  relieve  his  sureties,  yet  in  the  final  execution 
of  the  contract  nothing  having  been  provided  to  carry  out 
the  arrangement,  and  the  obligee  retaining  the  old  bond, 
credited  with  the  price  of  the  land  and  the  obligor  paying 
interest  upon  it,  there  is  no  ground  for  relief  on  that  account. 

4.  The  principal  obligor  having  been  remiss  in  paying  the  interest 

upon  the  bond  promptly,  as  he  was  required  to  do,  on  two 
occasions  when  he  sent  an  agent  to  pay  the  interest  due, 
directed  him  to  pay  the  interest  up  to  the  period  when  the 
interest  would  next  become  due.  This,  however,  was  volun- 
tary on  his  part,  and  not  required  by  the  obligee ;  but  en- 
dorsements of  the  payments  were  made  upon  the  bond. 
This  is  no  ground  of  relief  to  the  surety. 

This  case  is  a  sequel  to  that  of  Haiiisbarger' s  adm'^r 
against  Kinney^  reported  6  Grattau  287.  When  the 
cause  went  back,  Kinney  filed  his  bill  in  the  Circuit 
court  of  Augusta  county,  to  enjoin  the  judgment  upon 
various  grounds ;  the  first  of  which  was  of  cifter  dis- 
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1850.     covered  evidence.     After  stating  the  execution  of  the 
Te"rm.    bond  of  April  1821,  by  Moses^McCue  and  John  H. 

Hyde  to  Addison  Hyde,  and  its  assignment  to  Hani!*- 

bareer's  larger,  he  charged  that  Harnsbarger  knew  that  it  was 
adm'r    an  accommodation  bond,  and  that  with  that  knowledge 
Kiniiey.  ^e  discounted  it  at  ten  per  cent,  by  the   assignment  of 
other  bonds  to  Addison  Hyde,  which,  at  the  same  time, 
and  in  his  presence,  were  assigned  by  Hyde  to  MeCue; 
and  that  Harnsbarger  knew  that  Hyde  had  no  right  to 
them,  but  that  they  were  intended  to  be  assigned  to 
McCue.    He  stated  that  since  the  last  trial  of  the  cause 
he  had  discovered  most  important  evidence,  which  by 
no  diligence   could  he  have  discovered  before ;  since  he 
had  knowledge  of  no  fact  or  circumstance  to  direct  en- 
quiry to  it.     That  on  the  trials  at  law  it  was  clearly 
proved  by  Addison  Hyde  that  the  said  bond  was  an  ac- 
commodation bond,  and  that  Harnsbarger  knew  this  at 
the  time  of  the  assignment  to  him  ;  ''  but  there  was  a 
failure  of  proof  satisfactory  to  the  court  or  jury,  as  it 
would  seem  froTn  the  result,  to  show  that  he  gave  less 
for  it  than  its  par  value,  which  if  proved  would  have 
made  the  transaction  clearly  usurious  and  void.''   That 
soon  after  the  decision  of  the  cause  in  the  Court  of 
appeals  he  had  discovered  for  the  first  time,  that  a  cer- 
tain Overton  Gibson  would  have  been  a  material  wit- 
ness for  him  on  the  trial,  to  prove  that  the  transaction 
out  of  which  the  bond  grew  was  usurious.     That  said 
Gibson  was  frequently   at  the  house  of  Harnsbarger 
about  the  date  of  the  old  bond  from  McCue  and  John 
H.  Hyde  to  Addison  Hyde,  of  the  30th  of  April  1821, 
in  consideration  of  which  the  bond  on  which  the  judg- 
ment w^as  rendered  was  given ;  and  often  heard  from 
Harnsbarger  the  history  of  the  circumstances  connected 
with  the  execution  of  said  bond.     That  Harnsbarger 
had  informed  Gibson  that  McCue  had  ajiplied  to  him 
for  a  loan  of  money ;  that  McCue  had  agreed  to  take 
bonds,  and  allow  Harnsbarger  to   shave  his  bond  at  a 
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large  discount,  and   pay  for  it  in  bonds.     And  that     1856. 
Harnsbarger  had  informed  said  Gibson  that  he  made    xerm. 

by  said  exchange  some  three  or  four  hundred  dollars;  

which  he  said  was  a  good  day's  work.  bareer'V 

Other  grounds  for  the  injunction  were,  that  the  adm'r 
land  sold  by  McCue  to  Harnsbarger  and  conveyed  to  Kinney- 
Hamilton,  was  extorted  from  McCue  at  about  half  its 
value,  under  the  pressure  of  his  embarrassments,  and 
when  he  was  in  a  state  of  mind  which  partially  if  not 
entirely  incapacitated  him  for  the  transaction  of  busi- 
ness. That  there  was  an  actual  contract  on  the  sale 
of  said  land,  that  if  McCue  would  let  Harnsbarger 
have  it  at  a  certain  price  Harnsbarger  would  release 
his  securities;  which  condition  was  performed,  and 
the  contract  of  release  thereby  consummated.  That 
Harnsbarger  also  agreed  that  if  the  interest  on  the 
balance  of  the  debt  remaining  after  the  sale  of  the 
laud,  was  punctually  paid,  he  would  indulge  the  said 
McCue,  without  the  privity  or  consent  of  said  secu- 
rities ;  which  latter  condition  was  also  performed  for 
many  years  afterwards,  whereby  said  securities  were 
deprived  of  their  bill  quia  timet  The  prayer  of  the 
bill  was  for  an  injunction  to  the  judgment;  for  a  new 
trial ;  and  for  general  relief  And  the  injunction  was 
granted. 

Harnsbarger's  administrator  answered,  denying  all 
knowledge  of  the  usury,  extortion  or  agreements  for 
release  of  the  securities  or  for  delay,  charged  in  the 
bill.  The  facts  stated  in  the  bill  as  to  Harnsbarger's 
statement  of  the  circumstances  attending  the  execu- 
tion of  the  first  bond,  and  the  profit  which  Harnsbar- 
ger made  on  the  discount  of  the  bond,  were  testified  to 
by  Overton  Gibson ;  and  his  statement  of  the  discount 
of  the  bond  at  ten  per  cent,  was  also  testified  to  by 
Richard  Gibson.  There  was  also  evidence  as  to  the 
sale  and  purchase  of  the  land,  and  the  condition  of 
McCue  at  the  time. 
Vol.  XIII — 65 
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1856.         The  cause  came  on  in  February  1853  upon  a  motion 
Term     ^^  dissolve  the  injunction,  when  tlie  court  declining  at 
that  time  to  express  any  opinion  as  to  the  claim  of  the 


Harns-    pjaiutift'  to  the  relief  prayed  tor  on  any  of  the  four 
bargers    *^  ...  . 

adrnV    grounds  stilted   in  his  bill,  nevertheless  rejected  the 

Kinnev.  i^^otion  to  dissolve  the  injunction,  and  gave  the  plain- 
tiff leave  to  amend  his  bill,  and  put  in  issue  another 
ground  ot  relief  appearing  from  tlie  endorsements  on 
the  bond. 

In  pnrsuan<re  of  the  leave  given,  the  plaintiff  tiled 
an  amended  bill,  in  which  he  charged  that  Harnsbarger 
on  the  first  of  April  1833,  did  for  a  valuable  considera- 
tion, contract  and   agree   with   McCue   the  priucipl 
debtor,  to  receive   the   interest  in  advance  upon  the 
bond  upon  which  the  judgment  had    been  obtained 
against  the  pl^intitt  as  surety  for  McCue;  and  that  in 
pursuance  of  that  agreement  said  Harusbarger  did  on 
that  day  actually  receive  from  McCue  the  sum  of  one 
hundred  and  eighty  dollars  which  would  have  fallen 
due  on  said  bond  on  the  last  day  ot  April  next  there- 
after.    And  in  like  manner  said  Harusbarger  did,  on 
the  20th  of  November  1834,  make  another  agreement 
with  said  McCue  based  upon  valuable  consideration, 
by  which  he  agreed  to  receive  from  said   McCue  pay- 
ment on  account  of  interest  not  then  due  upon  said 
bond ;  and  accordingly  he  did  on  that  iVdy  receive  the 
sum  of  one  hundred  and  twenty-seven  dollars  from 
McCue,  that  being  the  amount  of  interest  on  said  bond 
to  the  10th  of  April   next  thereafter ;  both  of  which 
payments  said  Harusbarger  caused  to  be  endorsed  on 
said  bond.     And  the  plaintifl  averred  that  all  this  was 
without  his  knowledge  or  consent;  and  that  in  pursu- 
ance of  said  agreements  said  Harusbarger  did  extend 
the  day  of  payment  to  McCue  from  the  dates  of  said 
payments  up  to  the  periods  when  the  interest  so  paid 
in  advance  fell  due ;    and  that  this  giving  time  was 
without  the  consent  of  the  plaintiff. 
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The  administrator  answered  the  amended  bill.     lie     1856. 
denied  that  any  contract  for  indulgence  or  stay  of  suit    xenn. 

was  made  between  Harnsbarger  and  McCue,  at  the  

time  the  endorsements  referred  to  in  the  bill  were  ^^^'^ 
made  on  said  bond.  He  said  that  the  endorsements  adm'r 
were  made  by  Moses  11.  McCue,  the  son  and  agent  of  Kiniiey. 
Moees  McCue;  that  on  neither  occasion  was  there  any 
contract  for  further  indulgence  on  the  bond;  and  that 
the  bond  was  at  the  time  due,  and  both  the  principal 
and  interest  were  demandable  of  all  the  obligors  in  the 
bond.  He  alleged  further  that  Harnsbarger  was  par- 
ticular in  requiring  prompt  payment  of  interest  due 
him;  and  that  McCue  having  been  in  arrear  in  that 
respect,  when  Moses  H.  McCue  was  sent  to  make  said 
payments  he  was  instructed,  in  consideration  of  the 
previous  long  delay  in  paying  interest,  to  micke  the 
payment  large  enough  to  cover  the  interest  for  the 
current  year.  That  this  was  the  voluntary  act  of 
Moses  McCue,  not  required  or  demanded  by  Harns- 
barger; and  that  it  was  done  without  any  stipulation 
or  understanding  that  Harnsbarger  should  wait  one 
moment  if  he  chose  to  sue,  or  was  re(iuired  by  the 
sureties  therein  to  sue,  on  said  bond. 

Moses  H.  McCue  was  examined  as  a  witness;  and 
he  sustained  the  statements  of  the  answer.  He  stated 
that  the  endorsements  on  the  bond  were  made  by  him- 
self, and  that  the  payments  had  been  made  by  him  as 
the  ascent  of  his  father  at  the  house  of  Harnsbargfer: 
And  he  sustained  the  statements  in  the  answer,  ex- 
pressly negativing  any  contract  or  agreement  for  de- 
lay; and  stating  that  the  payments  w^ere  voluntary  on 
the  part  of  McCue,  made  because  of  his  previous  de- 
lays in  the  payment  of  interest,  and  to  keep  Harns- 
barger in  a  good  humor,  in  the  hope  that  he  would 
not  press  for  the  payment  of  the  principal  of  the 
debt. 
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1856.        The  endorsements  on  the  bond  referred  to  in  the 

Term.    ^^'^  ^^^  answer,  were  as  follows : 

April   1st,   1883.— Paid    this   day  $180,   being  the 

barger*8  amount  of  interest  till  10th  of  April  next. 

adm'r  ij^  H.  McC. 

V. 

Kinney.  jsfo^^^^ier  20th,  1834.— Paid  this  day  $127,  being  the 
amount  of  interest  on  this  note,  down  to  the  10th  of 
April  next. 

M.   H.  McCiE. 

The  last  payment  made  previous  to  these  was  April 
16th,  1831,  when  the  interest  for  three  years  was  paid. 

The  cause  came  on  to  be  finally  heard  in  June  1854, 
when  the  court  perpetuated  the  injunction.  Where- 
upon Harnsbarger's  administrator  applied  to  this  court 
for  an  appeal,  which  was  allowed. 

Stiiart  and  H.  W.  Sheffey,  for  the  appellant 
Michie  and  Baldwin^  for  the  appellee. 

Samuels,  J.  A  plaintift  who  comes  into  a  court 
of  equity  asking  the  new  trial  of  an  issue  at  law,  on 
the  ground  of  having  discovered  evidence  after  the 
trial,  must  show  that  he  has  not  been  guilty  of  laches 
in  making  the  discovery;  that  the  evidence  is  material 
to  the  issue;  that  it  is  not  merely  cumulative,  or  in 
addition  to  other  evidence  of  like  import  heard  at  the 
trial.  In  the  view  I  take  ot  this  part  of  the  case,  it 
is  not  necessary  to  consider  any  question  other  than 
the  one  whether  the  newly  discovered  evidence  is 
cumulative,  or  whether  it  be  such  that  no  evidence  of 
like  substance  was  heard  by  the  jury  which  tried  the 
case.  It  was  incumbent  on  the  plaintiff  to  make  out 
his  case  in  all  its  materal  parts;  .he  should  have  shown 
what  newly  discovered  evidence  he  proposed  to  offer 
on  a  new  trial ;  also  what  evidence  had  been  offered 
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at  the  former  trial,  to  the  end  that  the  court  might  see  1856. 

that  the  new  evidence  was  not  of  the  like  substance  xerm. 
and  import   with  an}'  portion   of  thut  already  heard. 


The  plaintiff  in  this  case  in  his  bill  alleges  that  barger's 
upon  the  former  trial  it  was  proved,  "  that  the  said  adm*r 
bond  of  three  thousand  eight  hundred  and  fifty  dollars  Kiniiey. 
was  an  accommodation  bond,  and  that  said  Harns- 
barger  knew  it  to  be  so,  but  there  was  a  failure  of 
proof  satisfactory  to  the  court  or  jury,  as  it  would  seem 
from  the  result,  to  show  that  he  gave  less  for  it  than  its 
par  value,  which,  if  proven,  would  have  made  the 
transaction  clearly  usurious  and  void.  This  is  not  an 
allegation  that  no  proof  as  to  the  particular  fact  stated 
had  been  offered,  but  only  that  the  proof  was 
"  not  satisfactory  to  the  court  or  jury."  This,  is  not 
enough  to  justify  the  interference  of  the  court;  for  in 
every  instance  in  which  the  jury  finds  against  a  party 
who  has  offered  proof  to  establish  a  fact  or  a  series  of 
connected  facts  to  sustain  the  issue  on  his  part,  it  is  be- 
cause the  evidence  is  not  satisfactory  to  the  jury.  The 
plaiintiff  seems  to  have  been  wholly  intent  upon 
proving  in  this  case  the  usury  alleged  in  defense,  and 
to  have  omitted  the  plain  duty,  required  by  his  case, 
of  showing  either  that  there  was  no  proof  at  all,  or  no 
proof  on  which  a  jury  might  have  acted,  in  regard  to 
the  fact  he  now  seeks  to  prove  by  the  newly  discovered 
evidence.  He  has  utterly  failed  to  meet  the  exigency 
of  his  case,  by  showing  that  the  evidence  is  not  merely 
cumulative. 

In  the  argument  here,  the  counsel  on  both  sides  re- 
lied upon  the  record  in  the  suit  at  law,  of  which  the 
evidence  at  the  trial  is  made  a  part.  I  do  not  perceive 
that  this  record  has  been  made  part  of  the  record  in  the 
chancery  cause  (now  before  us)  whilst  in  the  Circuit 
court;  and  it  cannot  therefore  be  properly  looked  into. 
If  it  were  otherwise,  I  would  say  that  proof  of  pre- 
cisely the  same  import  as  that  now  proposed  to  be 
offered,  was  heard  on  the  trial  at  law;  and  that  the 
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1856      new   evidence  is  merely  cumulative.     Thus  I  am  of 
Term     <^pi"ion  no  new  trial  of  the  issue  on  the  plea  of  uftury 

should  be  directed. 

barce^s       "^^^  appellee  seeks  relief  upon  the  further  ground 
adm'r    that  his  principal  McCue  in  his  lifetime  had  sold  to 

Kinney.  Harnsbarger,  the  appellant's  intestate,  a  tract  of  land 
at  the  price  of  three  thousand  dollars,  to  be  applied  as 
a  credit  to  the  bond  on  which  the  judgment  was  ob- 
tained; and  that  credit  was  not  given  for  this  price, 
but  only  for  two  thousand  five  hundred  and  twenty 
dollars,  part  thereof.  Without  stopping  to  comment 
upon  the  defects  of  the  appellee's  proof  of  the  fact 
alleged,  or  on  the  probable  application  of  a  portion  of 
the  price  to  another  debt  from  McCue  to  Harnsbarger, 
it  is  enough  to  say  that  this  is  a  defense  which,  if  well 
founded,  might  have  been  made  on  the  trial  at  law,  and 
that  no  reason  is  shown  for  the  failure  to  make  it 
there. 

The  appellee  seeks  relief  upon  the  further  ground 
that  the  contract  by  which  McCue  sold  to  Harnsbarger 
the  tract  of  land  already  mentioned,  was  extortionate 
and  unconscionable,  and  wrong  from  the  fear  and  dis- 
tress of  the  debtor  by  his  grasping  creditor.  If  this 
were  all  true  as  alleged,  it  is  impossible  to  perceive 
how  the  appellee  can  found  tliereon  any  claim  to  relief 
in  this  case.  At  a  proper  time  and  between  proper 
parties  it  might  have  been  a  question  fit  to  be  investi- 
gated whether  the  contract  of  sale  should  be  rescinded; 
yet  this  would  aftbrd  no  relief  to  the  appellee  whose 
obligation  existed  before  the  sale ;  he  could  not  claim 
to  have  a  new  and  difterent  contract  established,  and 
credit  for  a  larger  amount  placed  on  the  bond. 

The  appellee  seeks  relief  upon  the  further  ground 
that  by  the  contract  for  sale  of  land  above  mentioned, 
the  sureties  Kinney  and  Sowers  were  to  be  discharged 
from  all  liability  ;  and  further  that  Harnsbarger  should 
indulge  McCue  for  the  balance  of  the  debt  as  long  as 
Harnsbarger  should  live.     These  grounds  tor  relief  arc 
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not,  nor  is  either  of  them,  established  by  proof.     It  is  1856. 

shown  that  pending  the  negotiation  for  the  sale  Ilarns-  xerm. 
barger  did  say  that  if  McCue  would  sell  the  land  on 


certain  terms,  McCue  should  never  be  troubled  for  the  baree?8 
balance  due  on  the  bond  whilst  his  (Harnsbarger's)  admV 
head  "  was  hot ;"  that  Harnsbarger  offered  to  take  a  Kinney, 
new  bond  for  the  balance  with  MeCue's  sons  as  sure- 
ties, but  that  it  was  not  given ;  that  McCue  was 
anxious  to  relieve  his  sureties;  that  the  deed  was  exe- 
cuted, and  two  thousand  five  hundred  and  twenty 
dollars  credited  on  the  bond.  There  is  no  proof  what- 
e\^r  as  to  any  thing  said  or  agreed  upon  when  the 
contract  was  finally  consummated,  and  in  the  final 
execution  of  the  contract  the  parties  were  aided  by 
others  who  were  fully  competent  to  ])ut  their  agree- 
ment into  an  authentic  form.  In  the  absence  of  proof 
to  the  contrary,  we  must  hold  that  the  l)ond  still  re- 
tained by  Harnsbarger,  with  the  credit  endorsed  but 
in  nowise  changed  beyond  placing  the  credit  cm  it, 
showed  all  that  was  agreed  to  be  done  in  regard  to  the 
bond  or  the  parties  to  it ;  that  the  written  evidence  of 
what  was  done  contains  every  thing  upon  which  the 
parties  had  agreed. 

The  several  grounds  of  relief  above  mentioned  were 
not  passed  upon  by  the  Circuit  court.  The  decree  of 
that  court,  it  would  seem,  is  founded  upon  the  allega- 
tion in  the  amiended  bill,  that  Harnsbarger,  on  two 
occasions,  without  the  consent  of  the  surety,  di<l  agree 
to  receive  from  McCue  the  principal  a  sum  of  money  as 
interest  on  the  bond  in  advance  of  the  time  at  which 
the  interest  was  payable;  and  that  the  interest  on 
these  several  OL-casions  was  so  prepaid  and  en<lorsed 
on  the  bond.  The  endorsemcTits  are  found  upon  the 
bond  giving  credit  for  money  paid  for  interest  which 
wa?^  thereutter  to  accrue.  The  evidence  of  a  witness 
proves  that  the  money  above  mentioned  was  paid  by 
him  as  the  agent  of  McCue;  that  Harnsbarger  did  not 
require  such   prepayment  and  that  there  was  no  ex- 
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1856.     press  contract  for  indulgence  in  consideration  thereof; 
Te^m.    ^'^^^^  McCue  was  in  pecuniary  embarrassment,  and  that 

forbearance  on  the  part  of  Harnsbarger  was  very  de- 

^!rcer*8  ^irable;  that  he  had  at  times  suffered  the  interest  to 
adm'r  fall  in  arrear,  at  which  Harnsbarger  was  dissatisfied ; 
Kinney,  that  the  prepayments  were  voluntary  on  the  part  of 
McCue,  as  well  as  for  the  purpose  of  quieting  Harns- 
barger as  of  making  amends  for  defaults  in  payment 
of  interest  at  other  times ;  that  these  were  the  motives 
which  prompted  McCue  to  make  the  payments  in 
advance,  but  Harnsbarger  was  not  informed  of  those 
motives. 

Although  it  is  not  expressly  stated  in  the  decree  of 
the  Circuit  court  upon  what  ground  the  relief  was 
granted,  yet  there  is  enough  to  show  that  it  was  upon 
the  ground  last  stated. 

It  must  be  conceded  that  the  doctrine  of  equitable 
releases  to  sureties  is  too   firmly  settled  in    V  irginia  by 
the  decisions  of  this  court  to  be  again  drawn  in  ques- 
"■  -;  that   an    agreement   for   valuable    consideraticm 
•een  a  creditor  and  a  principal  debtor,  whereby 
creditor,  without  the  consent  of  the  surety,  cen- 
ts to  forbear  for  a  definite  time  the  collection  of 
lebt,  is,  in  equity,  a  release  of  the  surety,  cannot 
be  doubted.     Yet  when  the  attempt  is  made  to 
g  a  case  of  different  facts  within  the  principle  of 
e  decisions,  we   may  well  look  into  the  principle 
f  to  see  whether  its   intrinsic  justice  and  eonfor- 
i  with  the  general  principles  of  equity  require  that 
lould  be  extended  to  a  new  class  of  cases.     The 
sions  heretofore  made  have  all  proceeded  upon  the 
>ry  that  by  the  contract  for  forbearance  the  surety 
Id  be  subjected  to  liability  for  a  longer  time  than 
prescribed  in   his   original  obligation ;    that   his 
t  of  substitution  to  the  rights  and  remedies  of  the 
itor  would  be  impaired  in  case  he  paid  the  debt; 
especially  because  the  surety  is  thereby  preventetl 
1  resorting  to  a  bill  quia  timet,  or  a  notice  to  the 
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creditor  to  collect  the  debt.     An  agreement  between  1856. 

creditor  and   debtor  for  forbearance  is  no  bar  to  an  XCTm. 
action  at  law,  unless  it  be  a  covenant  never  to  sue, 


which  is  equivalent  to  a  release  to  the  party  with  ^^ee^s 
whom  the  covenant  is  made.  Regarding  the  subject  adm'r 
as  the  courts  of  law  regard  it,  a  contract  for  indul-  Kinney, 
gence  would  not  delay  a  suit  for  the  debt,  and  th« 
surety  might  avail  himself  of  his  remedies  to  enforce 
the  collection  thereof,  and  thus  obtain  exoneration 
from  liability.  Ward  v.  Johnson^  6  Munf.  6 ;  Steptoe^s 
adriVrs  v.  Harvey^ s  ex'orSy  7  Leigh  501 ;  Derers  v.  Ross^ 
10  Gratt.  252. 

Courts  of  equity,  however,  do  interfere  in  any  case 
in  which  the  creditor  and  principal  debtor,  without 
the  assent  of  the  surety,  make  a  contract  for  a  con- 
sideration, however  small,  to  delay  the  collection  of  the 
debt  for  a  time,  however  short,  and  as  it  seems,  relieve 
the  surety;  and  this  without  enquiring  whether  the 
obligation  of  the  surety  has  been  varied  in  any  appre- 
ciable degree,  or  whether  his  remedies,  for  all  practical 
purposes,  have  remained  unimpaired.  This  doctrine 
is  founded  upon  the  hypothesis  that  the  principal 
debtor  might  enjoin  a  suit  brought  in  violation  of  the 
contract  for  indulgence,  and  thus  specifically  enforce 
that  contract.  If  there  be  no  surety,  a  contract  for 
indulgence  would  be  enforced  in  equity  only  in  a  case 
in  which  the  general  principles  of  the  court  require 
that  such  relief  should  be  given ;  that  is,  in  case  ade- 
quate relief  may  not  be  had  at  law :  yet,  if  a  surety  be 
bound,  then  the  debtor  is  held  to  have  the  right,  in  all 
cases,  to  enjoin  until  the  delay  contracted  for  has  been 
enjoyed;  and  the  surety  is  thereby  held  to  be  dis- 
charged because  of  the  change  in  his  obligation,  and 
the  suspension  of  remedies  whereby  he  might  have 
sought  exoneration.  See  2  Rob.  Prac.  (old  ed.)  134, 
and  the  cases  there  cited. 

The  case  before  us  differs  from  all  others  decided  in 
Vol.  XIII— 66 
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1856.     this  court,  in  this,  that  no  promise  for  indulgence  wa:^ 
Term,    ^^cpressly  given  or  contracted  for;  that  the  debtor  bar- 

ing  been  in  default  in  paying  the  interest  theretofore 

bar^?8  ^^^^'  niade  these  prepayments  as  in  some  sort  a  com- 
adm'r  pensation  for  his  former  remissness;  and  fiirther  in  the 
Kinney,  hope  of  propitiating  the  creditor  to  give  future  indul- 
gence. From  these  facts  the  attempt  is  made  to  imply 
a  contract  that  Harnsbarger  should  postpone  the  col- 
lection of  the  debt  to  the  time  when  the  principal  of 
his  debt  should  have  earned  the  interest  so  paid  in  ad- 
vance. I  am  of  opinion  that  such  implication  is  strained 
and  unjust,  and  at  variance  with  the  facts  as  shown  in 
evidence. 

In  the  argument  here  the  counsel  cited  many  cases 
decided  in  different  courts  on  the  question  whether 
the  isolated  fact  of  prepayment  of  interest  on  a  debt 
already  due  would  ot  itself  justify  the  implication  of 
a  contract  for  indulgence,  whereby  sureties  would  be 
entitled  to  a  release  in  equity.  Some  of  these  cases 
are  in  conflict;  others  of  them  w^ere  decided  upon  the 
peculiar  laws  of  the  states  in  which  they  were  made, 
and  could  afford  no  aid  in  the  decision  of  a  case  in 
this  state.  Not  regarding  this  as  a  case  of  that  kind, 
I  deem  it  unnecessary  to  consider  the  question.  It  is 
the  duty  of  the  court  to  declare  the  law  upon  the  case 
as  it  stands,  and  not  as  it  would  be  if  some  of  the  fact* 
did  not  appear  therein.  It  will  be  the  time  to  decide 
this  much  controverted  question  when  it  shall  arise  in 
some  case  depending  for  its  decision  upon  the  solution 
thereof. 

I  am  of  opinion  to  reverse  the  decree,  to  dissolve  tiie 
injunction,  and  <lismiss  the  bill. 

The  other  judges  concurred  in  the  result. 

Decree  reversed. 
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Cetoisburg. 


Term. 


Randolph  Justices  c.  Stalnaker.  1856. 

jJuly 

September  6. 

1.  It  is  the  duty  of  a  County  court,  acting  und^  the  Code,  ch.  37, 

?  15,  p.  203,  in  relation  to  land  sold  for  taxep,  to  admit  the  re- 
port of  the  surveyor  to  record,  if  it  conforms  to  the  act.  And 
the  court  has  no  authority  to  enquire  into  the  regularity  or 
validity  of  the  sale  made  by  the  sheriff.* 

2.  The  Circuit  court  may  proceed  by  mandamus  to  compel  the 

County  court  to  admit  the  report  of  the  surveyor  to  record. 

This  was  a  mandanifcs  issued  by  the  Circuit  court  of 
Randolph  county,  on  the  motion  of  Hamilton  Stal- 
naker, to  the  justices  of  the  County  court  of  Ran- 
dolph, requiring  them  to  admit  to  record  the  report  of 
the  surveyor  of  the  county  in  relation  to  a  tract  of  land 
sold  by  the  sheriff  for  the  taxes  due  upon  it.  The 
factB  are  stated  by  Judge  Allen  in  his  opinion.  The 
Circuit  court  awarded  a  peremptory  imindamiis ;  and 
the  justices  thereupon  applied  to  one  of  the  judges  of 
this  court  for  a  supersedeas^  which  was  allowed. 

Hoffman^  for  the  appellants. 
Price^  for  the  appellee. 

Allen,  P.  The  sheriff*  of  Randolph  county  having 
aold  «  tract  oi  land  in  said  county  on  the  24th  of 
September   1850   for   the   nonpayment  of  taxes   due 

*  Code,  ch.  37,  §  15,  p.  203.  "  When  also  an  entire  tract  of  land 
is  sold,  and  not  redeemed  within  the  said  two  years,  the  purchaser, 
his  heirs  or  assigns,  at  his  or  their  expense,  shall  have  a  report 
made  by  the  surveyor  of  the  county  to  the  court  thereof,  specify- 
ing the  metes  and  bounds  of  the  land  sold,  and  the  names  of  the 
owners  of  the  adjoining  tracts;  and  giving  any  such  further  de- 
scription of  the  land  sold  as  will  identify  the  same;  and  the  County 
court,  unless  it  see  some  objection  to  such  report,  shall  order  the 
same  to  be  recorded." 
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1866.    thereon,  the  appellee  became  the  purchaser,  as  appears 

Term.    ^J  ^^^  '^^^  ^^  ^^^^^^  returned  by  the  sheriff,  and  received 
from  the  sheriff  his  receipt  for  the  price.     The  sale 

^jpj^    was  of  the  entire  tract;  and  on  the  29th  of  Juue  1853 
justices  the  surveyor  of  the  county  made  a  report  in  pursuance 

Stal-     of  the  act  found  in  the  Code,  ch.  37,  §15,  p.  203; 

naker.  ^^^  ^y^^  appellee  moved  the  court  to  have  it  recorded. 
The  motion  was  continued ;  and  at  the  July  term  the 
appellee  renewed  his  motion  to  have  the  report  ad- 
mitted to  record.  Certain  persons  appeared  and  re- 
sisted the  motion;  and  the  court  being  of  opinion 
there  was  objection  to  the  recording  of  the  report, 
entered  an  order  that  the  same  be  not  recorded.  The 
appellee  excepted  to  the  opinion  and  decision  of  the 
court,  spreading  the  facts  proved  on  the  record ;  and 
afterwards  presented  his  petition  to  the  Circuit  court 
of  said  county  referring  to  and  making  the  record  and 
proceedings  of  the  County  court  on  the  motion  to 
record  the  surveyor's  report,  part  of  his  petition,  and 
asking  for  a  mandamus  to  compel  the  County  court  to 
record  the  report. 

A  rule  in  the  nature  of  a  m/xndamus  nisi  was 
awarded ;  to  which  the  County  court  made  return, 
declining  to  order  the  surveyor's  report  to  be  recorded, 
for  causes  assigned. 

The  first,  that  the  deputy  sheriff  who  sold  the  land 
was  at  the  time  of  the  sale  interested  in  the  purchase; 
there  being  an  agreement  between  him  and  the  pur- 
chaser that  he  should  have  half  of  the  land  purchased, 
and  that  the  purchase  was  made  in  pursuance  of  such 
agreement.  Second,  that  the  report  was  made  by  the 
surveyor  on  information  derived  from  said  purchasers, 
and  does  not  set  out  the  owners  of  adjoining  lands. 
And  in  the  third  place,  that  the  land  had  been  re- 
deemed by  a  payment  to  the  clerk  of  the  county,  by 
whom  the  return  does  not  show,  on  the  19th  of  August 
1852;  and  also  by  a  tender  to  the  appellee  on  the  3l8t 
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of  October  1853,  by  the  agent  of  parties  claiming  to     1856. 
be  the  equitable  owners  of  the  land,  of  the  amount    xerm. 

paid  by  the  appellee,  with  interest  at  the  rate  of  10  per 

centum  per  annum,  up  to  the  time  of  the  tender.  ^^h 

The  Circuit  court  deeming  the  return  insufficient,  justices 
awarded  a  peremptory  mandamus  ;  from  which  decision     stal- 
the  justices  have  appealed  to  this  court.  naker. 

The  principal  questions  presented  by  the  record 
have  been  settled  by  the  decision  of  this  court  in  the 
case  oi  Delaney  v.  Goddin,  12  Gratt.  266.  That  case 
was  elaborately  argued  and  maturely  considered ;  and 
all  the  judges  were  of  opinion  that  the  authority  of 
the  County  court  was  limited  to  the  enquiry  whether 
the  report  of  the  surveyor  is  in  conformity  with  the 
provisions  of  the  section  under  which  it  is  made ;  and 
if  free  from  objection  in  this  respect,  it  becomes  the 
imperative  duty  of  the  court  to  order  the  report  to  be 
recorded.  And  a  majority  of  the  court  held,  that  in 
passing  on  such  question  the  County  court  is  vested 
with  no  judicial  power,  but  acts  in  a  capacity  purely 
ministerial ;  and  that  an  error  in  refusing  to  order  the 
report  of  the  surveyor  to  be  recorded,  can  only  be  cor- 
rected by  mandamus. 

The  objections  growing  out  of  the  alleged  com- 
plicity of  the  sherift*  with  the  purchaser,  or  whether 
the  taxes  and  damages  and  cost  of  survey,  where  a 
survey  was  made,  were  paid  by  a  party  authorized  by 
law  to  redeem,  to  the  proper  party  and  within  the 
proper  time,  are  matters  not  appearing  on  the  report 
or  the  list  of  sales,  or  any  thing  connected  therewith. 
The  proper  determination  of  them  would  involve  en- 
quiries into  matters  of  law  and  fact,  which  the  County 
court,  acting  ministerially  and  in  this  ex  parte  proceed- 
ing, cannot,  in  conformity  with  the  decision  in  the 
case  referred  to,  enter  into.  The  survey  and  report 
returned  by  the  surveyer  describes  the  land  with 
great  particularity,  referring  to  numerous  natural  ob- 
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1856.    jects,  and    naming   many   individuals  through  who^ 
Teriii     ^^^^^^  ^^  ii^'^J*  ^^  whose  lands  or  houses  the  lines  of  the 

tract  in  question  passed.     But  he  further  certifies  there 

d^Dh    ^^^  '^^  lands  owned  known  to  adjoin  the  above  named 

justices  tract.  The  object  of  the  report  and  survey  is  to  give 
Stal-  ^^^^^^  description  of  the  lands  sold  as  will  identify 
naker.  them.  Specifying  the  metes  and  bounds  and  the 
names  of  the  owners  of  adjoining  tracts  is  the  mode 
pointed  out  to  identify  them.  The  description  given 
does  identify  the  land  by  the  lines  as  surveyed  and  the 
calls  for  all  the  other  objects  set  out  in  the  report. 
The  survey  is  for  the  benefit  of  the  purchaser,  and  can 
affect  the  rights  of  no  other  person.  The  materiality 
of  a  survey  is  apparent  when  made  under  the  14th 
section  of  the  act,  which  provides  for  a  survey  where 
but  part  of  a  tract  is  sold,  and  directs  how  it  shall  he 
made;  but  where  the  whole  tract  is  sold,  the  only 
effect  of  the  survey  is  to  furnish  the  purchaser  with 
such  a  description  as  may  identify  the  land.  The  sur- 
veyor must  report  such  fiicts  as  may  serve  to  describe 
and  identity  it.  He  acts  officially,  and  cannot  report 
the  names  of  the  owners  of  adjoining  tracts,  if  they 
are  not  known  to  him.  Whether  other  tracts  do  adjoin 
or  not,  might  involve  enquiries  as  to  the  boundaries  of 
those  tracts  and  an  attempt  to  try  questions  without 
having  the  ]>arties  before  the  court,  and  without  the 
means  of  arriving  at  a  correct  conclusion.  I  think  the 
repoK  comes  up  to  the  requisitions  of  the  statute,  and 
gives  such  a  description  of  the  land  sold  as  will  iden- 
tify the  same,  and  it  was  the  duty  of  the  court  to  order 
it  to  be  recorded. 

I  think  the  judgment  should  be  afliirmed  with  thirty 
dollai^s  damages  and  costs. 


^j^v 


The    other   judges    concurred    in    the   opinion  of 
Allen,  P. 


Judgment  affirmed. 
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Marlow  v.  Bell's  lessee,  1856. 

July 
August  8. 

A  patent  of  S  calls  to  commence  at  a  certain  point  admitted  to  be 
a  comer  of  M's  survey,  and  to  run  with  his  line  a  certain  course 
and  distance  to  a  white  oak  corner  of  C ;  and  thence  with  C's 
line  a  certain  course  and  distance  to  another  corner  of  C.  Fol- 
lowing the  first  call,  it  comes  to  a  white  oak  corner  of  M,  but 
not  the  corner  of  C ;  but  to  get  to  C's  corner,  the  line  must  leave 
the  second  corner  of  M  at  nearly  right  angles  and  run  seventy- 
nine  poles,  not  running  on  the  line  of  either  M  or  C  for  this  dis- 
tance. The  call  for  the  line  of  M  will,  under  the  circumstances, 
be  considered  the  correct  call ;  and  S's  patent  will  be  held  to  in- 
clude all  the  land  up  to  the  line  of  M. 

This  was  an  action  of  ejectment  in  the  Circuit  court 
of  Ohio  county  by  BeWs  lessee  v.  Marlow,  The  plain- 
tiff claimed  under  a  patent  to  Moses  Shepherd,  dated 
the  24th  of  August  1803,  for  fourteen  hundred  and 
forty-one  acres  of  land  lying  on  the  waters  of  Little 
VV^heeling  creek  in  the  county  of  Ohio.  The  defen- 
dant claimed  under  a  patent  bearing  date  the  1st  day 
of  March  1831,  for  sixty  acres.  The  only  question  in 
the  cause  was  whether  the  patent  under  which  the 
plaintiff  claimed  included  the  land  claimed  by  the 
defendant  under  his  patent. 

It  appears  that  prior  to  the  patent  to  Shepherd, 
Robert  McCoy  owned  a  tract  of  land  of  four  hundred 
acres,  which  lies  north  of  the  land  patented  to  Shep- 
herd; and  Samuel  McConnell  owned  a  tract  of  four 
hundred  acres,  which  lies  east  of  Shepherd's  tract. 
Shepherd  in  his  survey  and  patent  calls  for  two  lines 
of  McCoy's  patent.  The  first  of  these  calls  is  for  a  line 
running  S.  24  E.  170  poles,  to  a  chestnut  oak  corner  to 
Robert  McCoy.  This,  it  was  agreed,  was  at  the  point 
6,  in  the  'accompanying  diagram.     The  second  was, 


Digitized  by 


Google 


528  COURT    OF   APPEALS    OF   VIRGINIA. 

1856.     "  Thence  with  his  line,  X.  75  E.  265  poles  to  a  white 
Term.    ^^^  corner  to  Samuel  McConnell.     The  next  call  was," 


lessee. 


thence  with  his  lines  S.  16  E.  180  poles  to  a  white 
Marlow    ^^^ 

Bell's  The  beginning  corner  of  McCoy's  survey  was  at  a 
white  oak  at  H ;  and  the  call  in  his  survey  for  the  line 
from  G  to  H  is  N.  75  E.  265  poles.  The  survey  made 
in  the  cause  makes  the  call  X.  77  E.  280  poles.  It  was 
agreed  that  I  and  K  were  true  corners  of  McConnell's 
survey;  and  that  the  line  T  K  was  a  true  line  of  that 
survey.  The  call  in  the  survey  for  that  line  was, 
Thence  S.  16  E.  180  poles  to  a  large  white  oak.  The 
survey  made  in  the  cause  makes  the  distance  183 
poles.  It  was  agreed  that  K  was  a  corner  of  Shep- 
herd's survey:  And  it  was  agreed  that  the  lines  and 
corners  GUI  represent  the  true  lines  and  corners  of 
the  survey  made  for  the  defendant.  The  line  H  I  was 
the  line,  and  they  were  the  corners  of  a  survey  made 
in  1818  for  Hugh  McCutcheon,  lying  on  the  east  of 
that  line. 

For  the  lines  G,  H,  I  and  K,  see  diagram. 

Upon  the  trial  the  parties  dispensed  with  a  jun', 
and  submitted  the  cause  to  the  court ;  and  there  was 
a  judgment  for  the  plaintiff.  Whereupon  the  defen- 
fendant  Marlow  applied  to  this  court  for  a  supersedeas, 
which  was  allowed. 

Busselly  for  the  appellant,  insisted  that  in  running 
the  line  of  Shepherd's  patent  from  the  point  G,  one 
part  of  the  descriptive  call  must  necessarily  be  aban- 
doned; as  it  was  impossible  to  go  by  one  line  from 
the  corner  at  G  to  McConnell's  corner  at  I  and  follow 
McCoy's  line,  which  ran  to  H  and  there  stopped.  And 
therefore  as  McConnell's  corner  at  I  was  well  known, 
and  was  called  for,  it  was  more  reasonable  to  suppose 
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that  there  was  a  mistake  in  calling  for  McCoy's  line,     1866. 
than  in  calling  for  McConneirs  corner.     He  referred  to    xerm. 

Hiscoeks  V.  Hiscoeks.  5  Mees.  &  Welsb.  363 ;   Taylor's 

devisees  v.  Biirnsides,  1  Qratt.  165,  201;  Greenl.  Evi.  ^^^^^ 
§301,  302;  Dogan  v.  Seekright,  4  Hen.  &  Munf  125,  Beli's 
130;  4  Bibb's  R.  497;  Mclver  v.  Walker,  9  Cranch's 
R.  173;  Newsom  v.  Pryor,  7  Wheat.  R.  7;  Mercer  v. 
Bate,  4  J.  J.  Marsh.  R.  334,  361;  Wkkqf's  lessee  v. 
Stephenson,  14  Ohio  R.  13;  Frost  v.  Spaidding,  19  Pick. 
R.  445;  Magoun  v.  Lapham,  21  Id.  135;  ^ilater  v.  Haw- 
son,  1  Mete.  R.  450. 

Jacob,  for  the  appellee,  insisted  on  the  converse  of 
the  proposition.  He  referred  to  Johnson  v.  McMillan, 
1  Strobh.  Law  R.  143;  White  v.  Gay,  9  N.  Hamp.  R. 
126;  Ball  v.  Gittings,  2  Har.  &  John.  112;  Jackson  v. 
Hudson,  3  John.  R.  375;  Shultz  v.  Young,  3  Ired.  Law 
R.  385;  Orro??  v.  Norwood,  5  Har.  &  John.  155;  Pen- 
nington  v.  Bordley,  4  Id.  457;  Cox  v.  Conch,  8  Barr.  R. 
147;  Jarrot  v.  Mcllvaine,  1  Rich.  R.  14;  ifwK  v.  Fuller, 
7  Verm.  R.  100;  iai^  v.  Hempstead,  10  Conn.  R.  23. 

Allen,  P.  Upon  the  trial  of  this  ejectment,  the 
controversy  turned  upon  the  'construction  of  the  de- 
scription of  the  land  contained  in  the  grant  under 
which  the  lessor  of  the  defendant  in  error  claimed. 
That  grant  is  dated  in  1803;  the  grant  under  which 
the  plaintiff  in  error  claimed,  bears  date  on  the  1st  of 
March  1831.  This  action  was  commenced  in  1839. 
If,  therefore,  the  descriptive  calls  of  the  grant  to  the 
person  under  whom  the  defendant  in  error  claims,  em- 
brace the  land  in  controversy,  judgment  was  properly 
rendered  in  his  favor. 

The  grant  to  Moses  Shepherd  for  one  thousand  four 
hundred  and  forty-one  acres,  under  which  the  defen- 
dant in  error  claims,  after  setting  out  several  lines  and 
corners  about  which  there  was  no  dispute,  and  all  of 
Vol.  xni — 67 
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1856.  which  it  was  agreed  by  the  parties  in  the  agreement 
Term.  ^^  f^(it^  tiled,  are  correctly  laid  down  and  designated 
in  the  plat  and  report  made  out  and  returned  in  the 
cause  by  A.  P.  Woods,  surveyor ;  called  at  the  point  G 
Bell's  on  said  plat  for  a  chestnut  oak  corner  to  Robert  McCoy, 
about  which  or  the  fact  of  its  being  McCoy's  corner 
there  is  no  controversy;  both  parties  claiming  and 
calling  for  it  as  McCoy's  corner  in  their  re8|*ective 
grants.  From  this  admitted  corner  of  McCoy,  She[»- 
herd's  patent  proceeds  as  follows:  "Thence  with  liis 
line  N.  75  E.  265  poles  to  a  white  oak  corner  to 
Samuel  McConnell.  Thence  with  his  lines  S.  16E. 
180  poles  to  a  white  oak,  conceded  to  be  at  K  on  the 
diagram.  This  last  line  terminating  at  K  is  a  line  in 
the  patent  to  McConnell  called  for  in  his  grant  a^  be- 
ginning at  McConnell's  white  oak  corner  admitted  to 
be  at  letter  I  on  the  diagram,  and  running  from  the 
white  oak  at  I,  S.  16  E.  180  poles  to  the  white  oak  at 
K.  McConnell's  corner  at  I  is  distant  79  poles  from 
the  termination  of  McCoy's  line  with  which  Shepherd 
calls  to  run,  and  at  the  end  of  which  he  calls  for  the 
white  oak  as  a  corner  to  Samuel  McConnell:  The 
corner  of  McConnell  at  I  is  nearly  at  right  angles 
with  the  end  of  McCoy's  line.  To  reach  the  comer 
of  McConnell  at  K,  the  next  call  of  Shepherd's  grant, 
the  line  must  be  extended  79  poles;  and  instead  of 
running  with  McConnell's  lines  throughout  the  whole 
extent,  it  would  run  for  79  poles  through  land  vacant 
at  the  time  until  it  reached  McConnell's  corner  at  I; 
and  from  I  it  would  run  with  his  line  to  K. 

The  defendant  in  error  contends,  that  the  true 
boundary  of  Shepherd's  grant  was  the  line  of  McCoys 
grant,  for  the  whole  of  which  he  called,  and  from  the 
termination  of  the  line,  the  correct  boundary  is  to  be 
ascertained  by  running  nearly  at  right  angles  with 
McCoy's  line  to.  the  first  corner  of  McConnell  at  I, 
and  continuating  on  the  course  called  for  with  McCon- 
nell's line  from  I  to  K. 
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The  plaintiff  in  error  insists,  that  the  true  boundary     1856. 
of  Shepherd's  grant  is  a  straight  line  from  the  point  G,    x^J^ 

called  for  as  McCoy's  corner,  the  agreed  point  of  de 

parture,  to  McConnell's  white  oak  corner  at  I;  and  ^*^^^^ 
thence  with  McConnelPs  line  as  called  for,  S.  16  E.  Bell's 
180  poles,  to  the  corner  at  K ;  thus  departing  entirely 
from  McCoy's  line  as  called  for  by  Shepherd,  and  ma- 
terially changing  the  course  and  distance.  The  line 
in  question, as  called  for  both  by  McCoy  and  Shepherd, 
being  N.  75  E.  265  poles,  found  on  actual  survey  to  be 
X.  77  E.  280  poles,  a  difference  of  two  degrees  in 
course  and  fifteen  poles  in  distance.  Whereas  the 
straight  line  is  found  on  actual  survey  to  be  N.  88  E. 
305  poles;  a  variation  of  thirteen  degrees  in  course 
and  an  increase  of  forty  poles  in  distance. 

It  is  not  controverted  in  argument,  that  where  no- 
torious land  marks,  as  corner  trees  or  natural  objects, 
are  called  for,  they  are  to  be  regarded  as  termini^  and  a 
straight  line  is  to  be  run  from  one  terminus  to  the  other, 
without  respect  to  course  or  distance.  The  case  of 
Smith  V.  Davis^  4  Gratt.  50,  recognizes  this  as  a  gene- 
ral rule.  But  though  this  be  the  true  rule  where  no 
other  call  is  found  in  the  grant  but  the  call  to  run  from 
one  terminus  to  another,  there  certainly  may  be  other  . 
calls  which  show  the  line  was  not  intended  to  be  a 
straight  line;  as  where  a  call  is  to  run  with  a  river  or 
a  public  road  from  one  termiuus  to  another,  the  stream 
or  road,  if  it  leads  to  the  other  to^iinus^  must  be  fol- 
lowed, though  it  may  diverge  from  a  direct  line  be- 
tween the  two  points.  The  same  rule  would  apply  to 
a  marked  line,  if  there  was  enough  to  show  that  such 
line,  though  not  a  direct  line,  was  intended  *as  the 
boundary;  provided  by  tollowing  the  marked  line  the 
other  teimiinus  can  be  reached.  The  difficulty  in  this 
case  grows  out  of  the  fact  that  by  following  the  line 
of  McCoy's  grant  from  the  corner  at  G  to  the  end 
thereof,  as  called  for  in  Shepherd's  grant,  though  a 
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1856.     white  oak  corner  is  found  at  the  termination  of  the 
Term.    ^^"^  ^^  M cCoy,  it  is  not  the  white  oak  corner  of  S. 

McConnell,  as  called  for.     That  corner  is  not  found  at 

Marlow  ^j^^  ^j^j  ^f  |.j^^  McCoy  line,  or  in  the  direction  of  it, 
Beirs     but  nearly  at  right  angles  with  the  end  of  said  line 
and   seventy-nine  poles  distant  from   it.     If  a   direct 
line  in  legal  construction,  in  the  absence  of  proof  of 
an  actual   survey   on   the   ground,  between   the    two 
tennini  is  to   be   adopted,  then   the  call  to  run  with 
McCoy's  line  throughout  its  whole  extent  must  be  re- 
jected.    But  by  following  the  line  as  called  for  to  its 
termination,  and  then  running  the  next  line  by  McCon- 
neirs  corner  at  I  to  the  corner  at  K,  the  call  for  McCon- 
nell's  corner  is  reached,  though  not  in  the  direct  line 
as  called  for.     It  may  be   remarked,  that  there  is  no 
direct  evidence  in  the  record  of  any  actual   surveying 
on  the  ground  when  the  original  survey  of  Shepherd 
was  made.     And  it  is  just  as  fair  to  presume  he  knew 
where  McCoy's  line  was  as  that  he  knew  the  position 
of  McConnell's  corner.     I  think,  indeed,  it  is  the  fair 
inference,  deduced  from  the  calls  in  the  different  sur- 
veys and  the  facts  agreed,   that   he    was  much  more 
likely  to  have  known  the  position  of  the  line  than  the 
corner.     He  was  causing  a  survey  to  be  made  of  waste 
and  unappropriated  land.     He  saw  a  large  body  of  such 
land  bounded  in  several  places  by  the  lines  of  previous 
grants.     His  survey  calls  to  begin  on  a  corner  of  Sa- 
muel Buchanan,  and  to  run  thence  with   his  lines.     It 
calls  elsewhere  for  a  corner  of  William  Shepherd,  and 
1  with  a  line  of  his  survey.     It  afterwards  runs 
two  lines  of  McCoy,  and  with  two  lines  of  the 
mnell  grant.      Seeing  the  body  of  land  he  was 
locating  and  surveying  was  bounded  to  a  consi- 
le  extent  on  the  western,  northern  and  eastern 
by  older   grants  or  surveys,  it  was   natural  he 
i  call  for  them.     The  land  was  vacant  along  the 
called  for;  and  as  he  adopts  the  lines  of  McCoy 
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where  he  runs  with  them  throughout  the  whole  dis- .   1856. 
tance,   and  precisely  as   they   are  found  in  McCoy's    x^^, 

grant,  it   is  manifest  he  intended  to  appropriate  the  . 

vacant  land  up  to  McCoy's  line,  and  to  make  his  line  ^^^'^^ 
the   boundary  of  his   tract   on  that   side   as   far  as  it    Beira 
extended. 

The  land  law,  1  Rev.  Code  1819,  p.  828,  §  80,  pro- 
vides that  the  surveyor,  at  the  time  of  making  a  sur- 
vey shall  leave  no  open  lines,  but  shall  see  the  same 
plainly  bounded  by  marked  trees,  except  where  a 
water  course  or  ancient  marked  line  shall  be  the 
boundary.  It  thus  appears  that  the  law  regards  an 
ancient  marked  line  as  sufficiently  notorious  to  dis- 
pense with  any  further  survey.  It  does  not  appear 
that  the  line  of  McCoy  was  marked.  The  corners, 
however,  are  found  at  each  end,  proving  that  it  was 
actually  run  and  probably  marked ;  and  it  is  admitted 
to  be  McCoy's  line,  and  both  parties  call  for  it  at  the 
place  designated  in  the  plat.  It  is  clear  that  McCoy's 
survey  was  before  Shepherd  when  his  survey  was 
made ;  and  from  calling  for  the  corners  at  each  end  of 
the  line,  the  reasonable  presumption  is  that  he  knew 
where  the  line  was,  and  intended  to  call  for  it  as  his 
northern  boundary  in  this  portion  of  the  survey. 
McCoy's  line  terminated  at  a  white  oak  corner ;  and 
he  called  for  a  white  oak,  but  by  mistake  supposing 
McConnell  to  corner  on  the  same  tree,  and  intending 
to  run  with  two  of  his  lines,  he  called  for  it  as  McCon- 
nell's  corner.  There  is  no  mistake  as  to  the  object 
called  for,  a  white  oak,  or  as  to  the  position  of  the 
white  oak  at  the  termination  of  McCoy's  line.  I  think 
the  object  so  called  for  must,  in  legal  construction,  be 
regarded  as  one  of  the  land  marks  to  which  the  party 
has  a  right  to  go,  although  he  was  mistaken  in  sup- 
posing it  to  be  the  corner  of  McConnell's  survey.  The 
line  called  for  was  called  for  as  the  boundary,  and  the 
object  at  which  it  terminates  limits  its  extent  in  that 
direction.     It  shows  the  distance  to  which  the  boun- 
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1856.    dary  extends  in  the  direction  of  the  line  called  tor; 
Term.    ^^^^  ^^  McConnell's  corner  he  not  found  at  the  termi- 


nation of  the  distance,  yet  by  stopping  at  the  distance 
Marlow  ^j^Ued  for  and  then  running  to  the  object  and  so  by  it 
Beirs     to  the  next  corner,  effect  is  given  in  a  measure  to 
every  call  of  the  grant,  and  certainly  much  les?i   vio- 
lence is  done  to  the  calls  than  if  that  which  is  most 
material  should  be  entirely  disregarded.     The  ease  of 
Shullz  V.  Young,  3  Ired.  R.  385,  was  similar  in  all  its 
circumstances  to  the  present.     There  the  deed  called 
to  run  south  with  A  B's  line  310  poles  to  C  D's  old 
corner.     A  B's  line  did  not  reach  the  corner,  but  at 
the  end  of  A  B's  line  it  was  necessary  to  run  at  right 
angles  to  reach  C  D's  corner.     It  wa^  held  that  the 
line  sliould  be  run  310  poles  on  A  B's  line  and  then  a 
straight  line  to  C  D's  old  corner,  as  that  best  con- 
formed to  the  description  of  the  deed,  though  it  was 
necessary  to  run  two  lines  instead  of  the  one  called  for. 
The  court  was  of  opinion  that  there  were  manifest 
and  strong  reasons  for  believing  that  the  line  called 
for  was  well  known  to  the  parties:    And  so  believing 
determined  that  the  call  for  the  terminus  should  not 
overrule   the  rest   of  the  description.      It  is   equally 
manifest  from  the  calls  of  this  grant,  that  the  locator 
here  knew  that  the  waste  land  he  was  appropriating 
was  bounded  in  part  by  older  surveys;  that  he  knew 
the  general  position  of  these  surveys  and  where  the 
lines  run;  that  the  surveys  were  before  him,  and  that 
he  intended  to  adopt  and  did  adopt  the  lines  of  such 
surveys  where  called  for,  precisely  as  they  had  been 
riginally,  and  to  make  them  the  boundaries  of 
irvey.     And  these  things  being  so,  it  seems  to 
e  call  for  McCoy's  line  cannot  be  rejected.     I 
therefore  that  the  judgment  of  the  Circuit  court 
i  be.  affirmed. 

i  other  judges  concurred. 

)GMENT  AFFIRMED. 
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Jenkins  v.  Liston  jf  als.  1866. 

Jiily 
Tenn. 
September  8. 

Arbitrators  having  received  a  paper  as  evidence  without  the  know- 
ledge or  consent  of  one  of  the  parties  to  the  arbitration,  though 
they  say  that  their  opinions  were  formed  before  it  was  received, 
their  award  is  void. 

John  Jenkins  died  prior  to  June  1835,  after  having 
made  his  will,  which  was  duly  admitted  to  probat  in 
the  County  court  of  Preston  county.  By  his  will, 
after  giving  to  his  wife  for  her  life  a  part  of  the  tract 
of  land  on  which  he  *lived,  and  to  his  son  Jonathan 
Jenkins,  thd  land  on  which  he  lived,  which  was  a  part 
of  the  first  tract,  he  says :  "  Thirdly.  The  lands  I  now 
live  on,  exclusive  of  that  which  I  have  bequeathed  to 
my  son  Jonathan  Jenkins,  I  give  and  bequeath  to  John 
Smith  my  son  in  law  and  Rebecca  Smith,  my  daughter, 
after  my  wife's  decease,  fully  to  be  possessed  and  en- 
jc>yed  by  them  during  their  natural  lives;  and  after 
their  decease  to  fall  to  their  son,  John  Jenkins  Smith. 
And  in  case  of  his  death,  the  land  is  to  fall  to  the  rest 
of  John  Smith  and  Rebecca  Smith's  children."  The 
land  devised  in  this  third  clause  of  the  will  is  stated  in 
the  bill  to  be  between  one  hundred  .and  fifty  and  one 
hundred  and  sixty  acres. 

In  March  1836  John  Smith  and  wife  and  John  Jen- 
kins Smith  and  wife  united  in  a  deed,  by  which  they 
conveyed  to  Jonathan  and  Graham  Jenkins  all  their 
interest  in  the  land  devised  to  them  by  John  Jenkins, 
and  covenanted  to  warrant  the  land  against  their 
respective  heirs. 

John  Jenkins  Smith  died  in  1841,  in   the  lifetime  of 
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1856.    John  Smith  and  his  wife,  leaving  a  widow  and  two 
Term,    children.     John  Smith  survived  his  wife  and  died  in 

; —  1853,  leaving  several  children,  and  real  estate  which, 

Jenkins  exclusive   of  his  widow's   dower,  was   valued  at  his 
I^ton    death  at  nine   hundred  dollars;  and   which  pending 
this  suit  was  valued   at  one.  thousand  four  hundred 
dollars. 

In  February  1854  Abraham  Liston,  who  had  married 
a  daughter  of  John  Smith,  and  Jonathan  and  Graham 
Jenkins,  entered  into  a  mutual  bond,  in  which,  reciting 
that  there  was  a  controversy  between  them  concerning 
the  will  of  John  Jenkins  and  the  purchase  of  real  es- 
tate, they  submitted  the  said  controversy  to  the  arbit- 
rament of  three  persons  named,  or  any  two  of  them; 
and  covenanted  to  abide  by  their  award,  in  the  penalty 
of  two  thousand  dollars. 

Two  of  the  arbitrators  on  the-22d  of  February  1854 
made  an  award  in  the  case,  by  which  they  awarded  that 
Jonathan  and  Graham  Jenkins  were  to  keep  the  ferm, 
by  paying  to  Abraham  Liston  seven  hundred  dollars, 
in  specified  payments :  Or  if  they  should  be  unwilling 
to  keep  it  upon  these  terms,  and  should  expre^  said 
unwillingness  by  6  A.  M.  on  the  next  Friday,  then 
they  awarded  the  farm  to  Liston,  upon  condition  of  hh 
paying  the  above  sum  of  seven  hundred  dollars  in  the 
manner  specified. 

Within  the  time  specified,  Jonathan  and  Graham 
Jenkins  gave  notice  to  Liston,  that  they  had  agreed  to 
abide  the  decision  of  the  arbitrators  and  pay  him  seven 
hundred  dollars.  And  on  the  27th  of  February  1854 
Liston  wrote  at  the  foot  of  the  award  that  he  bound 
himself  to  make  a  good  and  warrantee  deed  against 
the  children  of  John  and  Rebecca  Smith  and  none 
others,  within  twelve  months  from  that  time. 

It  appears  that  whilst  the  arbitrators  were  engaged 
in  considering  the  case,  a  paper  written  by  a  per8<m 
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in  Pennsylvania,  was  put  into  their  hands  as  evidence     1856. 
in  the  absence  of  the  Jenkinses.     One  of  the  arbitra-    Term. 

tors  who  made  the  award  says  he  had  made  up  his ; — 

opinion  before  he  saw  this  paper,  and  that  he  did  not  ^^^^^ 

use  the  paper  as  evidence  at  all.     The  other  says  he    ^^° 

had  made  up  his  opinion  before  the  paper  was  shown 

to  him,  and  that  he  did  not  consider  it  as  evidence ; 

but  it  strengthened  him  in  the  opinion  that  no  fraud 

had  been  committed.     The  contents  of  the  paper  do 

not  appear. 

The  Jenkinses  having  refused  to  execute  the  award, 
Listen  and  wife  and  the  other  children  of  John  and 
Rebecca  Smith  filed  their  bill  in  the  Circuit  court  of 
Preston  county  against  them  to  enforce  it;  alleging 
that  Liston  was  authorized  by  most  of  the  other  heirs 
to  prosecute  their  claim  for  the  land;  and  that  he 
submitted  the  whole  matter  in  controversy  to  arbitra- 
tion. 

The  defendants  insisted  that  under  the  will  of  John 
Jenkins,  John  Jenkins  Smith  had  the  remainder  in  fee 
in  the  land.  That  if  the  arbitration  only  extended  to 
Liston's  interest,  the  award  was  unconscionable ;  and 
that  if  it  was  an  award  for  all  the  complainants,  they 
were  not  bound  by  it ;  and  therefore  the  defendants 
were  not  bound.  That  in  fact  the  arbitrators  were 
only  authorized  to  decide  upon  Liston's  interest,  and 
had  exceeded  their  powers.  That  improper  testimony 
had  been  submitted  to  the  arbitrators  without  the 
knowledge  of  the  defendants.  And  that  the  plaintiffs 
had  inherited  real  estate  from  their  father  John  Smith, 
and  were  therefore  bound  by  his  warranty  of  the  land 
to  the  defendants. 

The  cause  came  on  to  be  heard  in  August  1855, 
when  the  court  below  held  that  the  award  should  be 
specifically  executed ;  and  made  a  decree  accordingly. 
Whereupon  the  defendants  applied  to  this  court  for  an 
appeal,  which  was  allowed. 
Vol.  XIII— 68 
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1856.        Price  and  Br  own  ^  for  the  appellants. 
Term.        ^V^  ^^^  ^^^  appellees. 


Jenkins 

V. 


Samubls,  J.  It  is  unnecessary  to  the  proper  deci- 
Liaton  sion  of  this  case  to  determine  whether  Abraham  Listen 
could  make  a  submission  to  arbitration  valid  in  law  to 
bind  his  own  wife  and  other  femes  covert  in  their  rights 
to  real  property ;  or  whether  the  submission  before  us 
can  be  held  to  embrace  those  rights ;  or  whether  an 
intelligible  construction  can  be  placed  upon  the  sub- 
mission; or  whether  the  award  made  is  within  its 
terms.  If  all  these  questions  should  be  decided  in 
favor  of  the  appellees,  still  the  decree  directing  the 
specific  performance  of  the  award  must  be  reversed 
because  of  misbehavior  in  the  arbitrators.  The  re- 
cord shows  that  in  the  absence  of  the  appellants,  and 
without  their  knowledge,  the  arbitrators  received  from 
the  appellees,  or  some  of  them,  or  from  some  one  on 
their  behalf,  a  written  paper  to  be  used  as  evidence 
upon  the  questions  involved  in  the  submission.  What 
the  paper  contained,  or  whether  its  contents  were 
sworn  to,  the  record  does  not  show.  One  of  the  arbi- 
trators proves  that,  having  previously  made  up  his 
opinion  as  to  what  the  award  should  be,  the  contents 
of  the  paper  had  the  effect  of  confirming  him  in  that 
opinion. 

It  has  always  been  an  object  of  great  concern  with 
the  courts  to  keep  the  administration  of  justice  free 
not  only  from  partiality,  but  also  from  any  suspicion 
thereof  It  is  due  to  all  parties,  whether  asserting  or 
defending  their  rights  in  courts  of  record,  or  before 
domestic  tribunals  of  their  own  choice,  that  they 
should  hear  and  know  everything  alleged  or  proved 
in  opposition  to  the  rights  claimed.  If,  however,  evi- 
dence on  behalf  of  one  party  may  be  secretly  heard, 
his  adversary  is  deprived  of  the  right  to  explain  or  dis- 
prove what  is  alleged  to  his  prejudice. 
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Many  cases  may  be  found  affirming  the  position  laid     1866. 
down  :  there  is  no  conflict  of  opinion  in  regard  to  the    xerm. 

general  principle  itself,  although  there  may  have  been 

some  in  applying  it  to  the  facts  of  particular  cases.  Jenkins 

The  case  of  Graham's  admW  v.  Pence^  6  Rand.  529,  Piston 
is  sustained  as  well  by  the  cases  cited  by  Judge  Carr, 
who  delivered  the  opinion,  as  by  many  others.  It  may 
therefore  be  safely  declared  that  an  award  cannot  be 
sustained  if  made  in  favor  of  a  party  who  has  secretly 
oftered  evidence  which  has  been  received  by  the  arbi- 
trators whilst  acting  in  their  capacity  as  such.  Nor 
will  the  case  be  withdra\vn  from  the  operation  of  the 
general  rule  by  proof  that  the  award  would  have  been 
the  same  without  such  proof.  The  law  in  its  jealousy 
will  not  permit  an  enquiry  into  the  effect  of  the  evi- 
dence 60  received;  it  tends  to  partiality  and  corrup- 
tion, and  nothing  less  than  the  complete  vacation  of  the 
award  will  satisfy  the  law. 

There  is  no  particular  reason  to  impute  improper  mo- 
tives to  the  arbitrators  who  made  the  award  in  ques- 
tion; they  probably  received  the  evidence  in  ignorance 
of  the  proprieties  of  their  position. 

It  is  said  in  behalf  of  the  appellees,  that  the  paper 
alleged  to  have  been  executed  by  the  appellants  after 
the  award  was  made,  agreeing  to  keep  the  land  and 
pay  the  sum  of  seven  hundred  dollars,  is  in  itself  such 
a  contract  as  the  court  should  cause  to  be  enforced.  I 
am  of  a  different  opinion,  however.  The  arbitrators 
had  decided  that  the  appellants  should  either  give  up 
the  land  and  receive  seven  hundred  dollars  from  the 
appellees,  or  retain  the  land  and  pay  seven  hundred 
dollars  to  the  appellees,  and  that  the  appellants  should 
make  their  election  in  a  limited  time.  The  paper  re- 
ferred to  was  merely  to  show  that,  of  the  two  alterna- 
tives oftered  by  the  award,  the  appellants  elected  to 
keep  the   land  and  pay   the   money;    but   it  was  in 
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1856.    nowise  intended  as  a  new  and   original  contract  of 

i'^y     sale 
Term.    °*"*^* 

I  am  of  opinion  the  decree  should  be  reversed  and 
the  bill  dismissed. 


The   other   judges   concurred    in    the    opinion  of 
Samubls,  J. 

Decree  reversed  and  bill  dismissed. 
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X:^nilsbnv9. 


Term. 


James  River  and  Kanawha  Co.  ??.  Early.  1856. 

_July 

(Absent  Daniel,  J.*) 
September  9. 

1.  The  James  river  and  Kanawha  company  not  having  completed 

the  improvement  of  the  Kanawha  river  as  prescribed  in  their 
charter,  and  not  having  charged  tolls  as  authorized  by  said 
charter,  are  not  liable  for  damages  occurring  in  the  navigation 
of  the  river,  for  not  having  such  an  improvement  as  the 
charter  prescribes. 

2.  The  said  company  being  authorized  by  law  to  charge  tolls  on 

the  Kanawha  river  not  exceeding  those  allowed  to  be 
chai^ged  by  their  predecessors  the  James  river  company,  are 
bound  to  keep  the  navigation  of  the  river  in  the  condition  in 
which  the  James  river  company  was  required  to  keep  it,  and 
are  liable  for  any  damages  sustained  by  their  failure  so  to 
keep  it 

3.  The  James  river  company  was  only  required  to  improve  the 

Kanawha  river  in  the  mode  suggested  in  the  report  of  the 
principal  engineer  of  the  state  made  in  January  1820,  and  re- 
ferred to  in  the  act  of  the  17th  of  February  1820.  This  did 
not  contemplate  a  continued  line  of  improvement,  but  that 
specified  works  should  be  done  at  specified  places.  And  for 
damages  occurring  in  consequence  of  obstructions  at  other 
places  the  present  company,  the  successors  of  the  James  river 
company,  are  not  responsible. 

4.  The  ninth  section  of  the  act  of  February  27th,  1829^  Sup.  R.  C. 

p.  469,  does  not  require  the  company  to  place  buoys  or  bea- 
cons on  a  snag  lodged  temporarily  in  the  river  at  a  place  at 
which,  by  the  plan  of  improvement  suggested  by  the  princi- 
pal engineer  and  adopted  by  the  act  of  February  17th,  1820, 
no  work  was  required  to  be  done.f 

5.  The  tenth  section  of  said  act  of  February  27th,  1829,  only  refers 

to  depositions  of  sand,  <&c.  in  the  artificial  channels  and  sluices 
made  in  the  improvement  of  the  navigation  of  the  river,  and 
not  to  such  depositions  in  the  natural  channels  of  the  river.f 

♦Judge  Daniel  is  a  stockholder  in  the  James  river  and  Kana- 
wha company. 
tSee  the  report  of  the  case  for  the  statute. 
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1856.        In  January  1820  the  principal  engineer  of  the  Board 
Term.    ^^  public  works  of  Virginia  made  a  report  to  the  board 
upon   a   mode   of  improving  the   navigation  of  the 


IUve]f&  James  and  Kanawha  rivers.  As  to  the  Kanawha 
Kan.  Co.  river  commencino^  at  the  Great  falls,  which  is  iiinetv- 
Early,  four  miles  from  its  mouth,  the  engineer  reports  upon 
each,  mile  separately,  stating  the  then  condition  of  the 
river,  and  the  mode  and  estimated  cost  of  impro\ing 
the  navigation.  From  this  report  it  appears  that  in 
parts  of  the  river  the  navigation  was  good,  and  noth- 
ing was  necessary  to  be  done.  Thus  the  third  mile  u 
stated  to  be  excellent  navigation ;  so  of  the  sixth,  sev- 
enth and  eighth  miles ;  so  of  the  fourteenth  and  fif- 
teenth ;  of  the  seventeenth  and  eighteenth ;  and  so 
from  the  twenty-eighth  to  the  thirty-sixth,  both  inclu- 
sive ;  and  this  became  more  and  more  the  condition  of 
the  river  as  it  was  descended ;  and  from  the  eightieth 
to  the  ninety-fourth  mile,  both  inclusive,  the  naviga- 
tion was  reported  to  be  good,  with  scarce  any  fall  in 
any  part  of  this  distance ;  and  nothing  was  proposed 
to  be  done  below  the  seventy-ninth  mile.  The  fall  in 
the  river,  including  the  Great  falls,  was  one  hundred 
and  twenty-six  feet:  and  the  whole  cost  of  the  im- 
provement of  the  river  upon  the  plan  of  the  report, 
was  estimated  at  twenty-nine  thousand  six  hundred 
and  fifty  dollars.  The  general  mode  of  improving  the 
river  was  by  digging  channels  through  the  shoals,  re- 
moving rocks  at  particular  places,  and  making  wing 
dams  to  collect  the  water. 

By  an  act  passed  on  the  17th  of  February  1820,  the 
general  assembly  of  Virginia,  reciting  that  it  would 
be  greatly  beneficial  to  the  good  people  of  the  com- 
monwealth to  improve  the  navigation  of  the  James 
and  Jackson's  rivers,  to  the  mouth  of  Dunlap's  creek, 
to  make  a  road  from  thence  to  the  great  falls  of  the 
Kanawha  river;  and  to  make  the  last  mentioned  river 
conveniently  navigable  from  the  Great  falls  thereof  to 
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the  Ohio  river,  provided  by  the  first  section  of  the  act  1856. 

for  a  modification  of  the  charter  of  the  Old  James  river  xerm. 
company,  so  that  it  should  be  merely  the  agent  of  the 


state  in  the  execution  of  the  proposed  improvement  of  ^yer^ 
the  rivers.  The  second  section  of  the  act  directed  that  Kan.  Co. 
the  company  should  proceed :  "  First,  to  render  the  Eariy. 
Great  Kanawha  from  the  Great  falls  thereof  to  the 
Ohio  river  na\dgable  at  all  seasons  of  the  year,  for 
boats  dmwing  three  feet  water,  according  to  the  plan 
of  the  principal  engineer,  in  his  report  to  the  Board  of 
public  works  made  in  January  1820."  And  when  the 
work  was  done  to  a  specified  point  on  the  river,  the 
company  was  authorized  to  charge  certain  tolls ;  they 
being  the  same,  whatever  distance  the  freight  was 
carried  on  the  river. 

By  an  act  passed  the  24th  of  February  1823,  the  old 
organization  of  the  James  river  corapay  was  abolished, 
and  the  governor,  lieutenant  governor,  treasurer  and 
first  and  second  auditors,  and  their  successors  in  oflSce, 
were  declared  to  be  the  president  and  directors  of  the 
James  river  company,  with  the  powers  and  duties  of 
the  former  oflScers  of  the  company. 

From  1823  to  1829  the  James  river  company  pro- 
ceeded to  improve  the  navigation  upon  the  plan 
pointed  out  in  the  engineer's  report;  and  by  a  sub- 
sequent act  a  collector's  district  for  the  collection  of 
tolls  on  the  river  was  established  at  Charleston.  There 
was  great  dissatisfaction,  however,  with  the  navigation 
upon  the  part  of  the  persons  navigating  the  river,  and 
difficulty  in  collecting  the  tolls,  as  the  boats  frequently 
passed  below  the  collection  district  without  paying  the 
tolls;  and  were  thus  beyond  the  reach  of  the  collector. 
To  provide  for  these  difficulties  and  complaints,  the  act 
of  February  27th,  1829,  was  passed.  By  this  act  the 
tolls  were  reduced ;  that  on  salt,  which  was  the  prin- 
cipal article  carried  on  the  river,  was  reduced  to  one- 
half  cent  a  bushel :    And  the   collection  district  was 


Digitized  by 


Google 


644  COURT   OF   APPEALS   OF   VIRGINIA. 

1856.  extended  to  the  mouth  of  the  Kanawha  river,  includ- 
Term  ^^S  ^'1  ^^^  shores,  bays  and  inlets  of  said  river  within 
that  distance ;  and  various  provisions  were  made,  to 


James    enable  the  collector  to  collect  the  tolls.     Bv  the  ninth 
River  & 

Kan.  Co.  section  bf  the  act,  the  James  river  company  was  re- 
Early,  ^l^ired  to  cause  buoys  to  be  placed  in  the  'Kanawha 
river,  so  as  readily  and  clearly  to  point  out  to  navigar 
tors  all  the  entrances  and  lines  of  sluices,  the  wing 
dams  and  jetties,  and  generally  the  course  of  the  chan- 
nels. And  also  to  cause  beacons  to  be  placed  on  the 
bars,  rocks  and  other  obstructions  to  the  navigation, 
not  within  the  sluices  and  channels,  but  which  from 
their  position,  or  from  other  causes,  were  likely  to  en- 
danger the  safely  of  vessels  or  boats  navigating  said 
river;  which  buoys  and  beacons  were  to  be  so  con- 
structed as  to  be  visible  until  the  water  of  the  river 
should  rise  five  feet  above  its  ordinary  lowest  level. 
By  the  tenth  section  the  company  was  required  to 
cause  all  depositions  of  sand,  gravel,  timber  or  other 
obstructions  in  the  channels,  sluices  or  passages  of  the 
said  river,  to  be  removed  therefrom,  so  as  to  restore  to 
the  said  channels,  sluices  and  passages  the  width  and 
depth  of  water  produced  therein  by  the  works  recently 
constructed  on  said  river ;  and  at  all  times  to  keep  the 
said  channels,  sluices  and  passages  .free  from  deposi- 
tions or  other  obstructions  which  might  impair  or  im- 
pede the  navigation.  Provided  that  nothing  contained 
in  that  act  should  authorize  the  expenditure  of  more 
than  one  thousand  dollars. 

By  an  act  passed  the  16th  of  March  1832,  the  pre- 
sent James  river  and  Kanawha  company  was  incorpo- 
rated. The  provisions  of  this  act  bearing  on  the  case 
are  given  by  Judge  Lee  in  his  opinion. 

In  January  1850  Samuel  H.  Early  instituted  an  ac- 
tion on  the  case  in  the  Circuit  Court  of  Mason  county 
against  the  James  river  and  Kanawha  company,  to  re- 
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cover  the  value  of  a  boat  and  its  cargo  of  salt,  which     1856. 
had  been  lost  by  striking  on  a  snag  in  the  Kanawha    XCTm. 

river.  The  amended  declaration  contained  three  counts, 

the  substance  of  which  is  stated  in  the  opinion  of  Judge  ^[^^^ 
Lee,  so  far  as  is  necessary  to  show  the  question  decided  Kan.  Ckv 
by  this  court.  That  question  is,  Whether  the  company  Early, 
is  liable  for  a  loss  occasioned  by  a  tree  which  had  lodged 
in  the  river  some  miles  below  the  works  erected  by  the 
James  river  company,  and  where  the  engineer's  report 
stated  the  navigation  to  be  good,  and  nothing  was  re- 
quired to  be  done?  The  defendant  demurred  to  the 
declaration,  and  each  count  thereof;  but  the  court 
overruled  the  demurrer.  Upon  the  trial  a  number  of 
exceptions  were  taken  to  rulings  of  the  court;  but 
they  were  not  passed  upon  by  this  court,  and  therefore 
need  not  be  further  noticed.  There  was  a  verdict  and 
judgment  in  favot*  of  the  plaintift  for  five  thousand 
four  hundred  and  ninety-one  dollars'  and  seventy-one 
centB,  with  interest  from  the  date  of  the  judgment. 
Whereupon  the  James  river  and  Kanawha  company 
applied  to  this  court  for  a  supersedeas^  which  was 
awarded. 

J5.  H.  Smith  and  Grattan^  for  the  appellants,  and 
Patton  and  Mc  Comas ^  for  the  appellee,  argued  the 
cause  on  all  the  questions  involved  in  it;  but  the 
opinion  of  the  court  is  confined  to  a  single  question,^ 
and  that  is  very  fully  considered  by  the  judge. 

Lbb,  J.  I  concur  with  the  counsel  in  thinking 
that  the  most  important  and  material  question  in  this 
cause  arises  upon  the  demurrer  to  the  declaration: 
and  that  is  whether  taking  the  declaration  in  its 
broadest  sense  and  strongest  import,  and  disregarding  " 
all  matters  of  form  and  all  technical  defects  and  omis- 
sions which  might  be  remedied  or  supplied,  such  a 
case  is  alleged  as  entitles  the  plaintift  in  the  action  to- 
Vol.  XIII — 69 
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1856.     recover  against  the  defendant  for  the  injury  alleged  to 
Te"m.    1^^^'^  been  sustained. 

The    declaration,   (as   amended)    consists    of  three 

Riw^  counts.  The  first  alleges  that  the  defendant  being 
Kan.  Co.  a  body  corporate  created  by  act  of  assembly,  was 
Early,  clothed  with  certain  rights  and  privileges  and  charged 
with  certain  duties  pertaining  to  the  na\ngation  of  the 
Kanawha  river  among  which  was  the  duty  of  keeping 
the  river  within  the  line  of  their  improvements  free 
from  all  obstructions  to  the  navigation;  that  this  duty 
it  had  failed  to  i)erform ;  that  it  had  suiFered  a  large 
snag  to  be  and  remain  in  the  river  at  a  certain  point 
specified  as  "in  the  neighborhood  of  Seven  mile  rock 
about  seven  miles  above  the  mouth  of  the  river  in 
Mason  county  and  within  the  line  of  their  improve- 
ment/' whereby  the  navigation  of  the  river  was  ob- 
structed; and  that  by  reason  thereof  the  plaintiff  in 
navigating  the  river  with  a  boat  loaded  with  salt 
struck  and  stove  his  boat  upon  the  snag  whereby  both 
boat  and  cargo  were  wholly  lost. 

The  second  count  alleges  that  one  of  the  duties  of 
the  company  was  to  place  buoys  in  the  Kanawha 
river  to  indicate  the  entrance  of  the  sluices,  wing 
dams  and  jetties,  ancl  generally  the  coarses  of  the 
channels,  and  also  to  cause  beacons  to  be  placed  on 
the  bars,  rocks  and  other  obstructions  to  the  naviga- 
tion which  though  not  within  the  channels  or  sluicef^ 
yet  from  their  positions  or  other  causes  were  likely  to 
endani::er  the  safety  of  boats  an<l  vessels  naxigatin'T 
the  river  but  that  the  com]»an\'  in  disregard  of  thi- 
duty  had  failed  to  place  a  beacon  at  or  upon  a  large 
snag  in  the  river  about  seven  miles  from  the  mouth  at 
or  near  the  Seven  mile  rock,  which  snag  from  its  |k>- 
sition  in  the  river  did  endanger  the  safety  of  vessels 
and  boats  navigating  the  same  and  that  by  reason  of 
such  neglect,  the  plaintifl*  had  stove  a  boat  with  which 
he  was  navigating  the  river  upon  the  snag  and  both  it 
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and  a  large  cargo  of  salt  with  which  it  was  freighted  1856. 

were  wholly  lost.  Term. 
The  third  count  alleges  that  it  was  the  duty  of  the 


company  to  remove  all  depositions  and  obstructions  in  ^^^ 
the  channels  and  passages  of  the  river  which  might  Kan.  Co. 
impede  the  navigation,  but  that  in  disregard  of  this  Early, 
duty  it  had  unlawfully  permitted  a  large  snag  to  be 
and  remain  in  the  river  at  the  same  point  designated 
in  the  two  previous  counts  being  a  portion  of  the  line 
of  the  company's  improvement ;  by  reason  of  which 
the  navigation  was  greatly  obstructed,  so  that  a  boat 
with  which  the  plaintiff  was  navigating  the  river  ran 
against  and  was  stove  upon  the  snag,  and  both  it  and 
its  cargo  were  wholly  lost.  • 

The  act  of  assembly  referred  to  in  each  of  the 
counts  of  the  declaration  is  the  act  entitled  "  an  act 
incorporating  the  stockholders  of  the  James  river  and 
Kanawha  company,"  passed  March  16,  1832.  After 
a  preamble  reciting  that  the  measures  theretofore 
adopted  by  the  general  assembly  for  the  purpose  of 
connecting  the  tide  water  of  James  river  with  the 
navigable  waters  of  the  Ohio  had  been  found  inade- 
quate to  eftect  thfft  object  by  such  a  line  of  trans- 
portation as  the  public  interest  required,  the  act 
provided  for  the  opening  of  books  for  subscriptions  to 
the  capital  stock  of  a  new  company  in  which  the  state 
was  to  take  ten  thousand  shares;  and  when  three- 
fifths  of  the  stock  should  have  been  subscribed  by 
persons  other  than  the  commonwealth  and  the  re- 
quired sum  paid  on  each  share,  the  company  was  to 
be  incorporated  by  the  name  of  "  The  James  River 
and  Kanawha  Company,"  with  the  usual  rights  and 
incidents,  and  declared  to  be  to  every  intent  and  pur- 
pose in  law  the  successors  of  the  then  James  river 
company.  By  the  twentieth  section,  the  whole  in- 
terest ot  the  commonwealth  in  the  works  and  property 
of  the  James  River  company  was  transferred   to  the 


Digitized  by 


Google 


548  COURT   OF   APPEALS   OF   VIRGINIA. 

1856.    new  company  to  be   held   for  the  use  of  the  stock- 
Term.    h<>lders ;    and  the  new  company  was  declared  to  be 
thenceforward  (after  the  period  at  which  the  transfer 


^ver^  was  to  take  eflfect)  entitled  to  all  the  tolls  rents  and 
Kan.  Co.  other  emoluments,  rights  privileges  and  immunities 
Early,  enjoyed  by  the  James  river  company  subject  however 
to  the  incumbrances  limitations  and  restrictions  in  the 
act  declared.  By  the  twenty-second  section  the  new 
company  was  charged  with  the  duty  of  connecting  the 
tide  water  of  James  river  with  the  navigable  water  of 
the  Ohio  by  one  of  three  plans  of  improvement  at 
their  election,  that  is  to  say,  either  by  a  continuation 
of  the  lower  James  river  canal  to  some  point  not 
lower  than  Lynchburg,  a  rail  road  from  its  western 
terminus  to  some  convenient  point  on  the  Kanawha 
below  the  falls  and  an  improvement  of  that  river 
thence  to  the  Ohio  so  as  to  make  it  suitable  for  steam- 
boat navigation ;  or  secondly  by  such  a  combination 
of  the  canal  and  a  rail  road  from  its  western  terminus 
to  the  Ohio  ;  or  thirdly  by  a  continued  rail  road  from 
Richmond  to  the  Ohio. 

By  the  twenty-sixth  section  it  was  provided  that  if 
the  western  termination  of  the  racil  road  should  be  at 
any  point  on  the  Kanawha  above  its  mouth,  then  the 
navigation  of  that  river  thence  to  the  Ohio  should  be 
improved  by  locks  and  dams  or  otherwise  so  as  at  all 
seasons  of  the  year  to  afford  a  safe  and  convenient  na- 
vigation for  steam  boats  of  not  less  than  one  hundred 
tons  burden. 

By  the  tw^enty-seventh  section  the  company  was 
required  to  commence  its  works  within  two  years 
after  the  passing  of  the  act  and  to  finish  them  within 
twelve  years  after  the  first  general  meeting  of  die 
stockholders,  on  pain  of  forfeiting  their  charter  and 
property  which  in  that  event  were  declared  to  be 
vested  in  the  then  existing  James  river  company  for 
the  benefit  of  the  commonwealth.     By  the  aet  of  the 
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6th   March  1833,  the  time  within  which  the  works  1856. 

were  to  be  commenced  was  extended  to  the  end  of  two  xerm. 
years  after  the  passage  of  that  act  and  twelve  years  al- 


lowed for  the  completion  of  the  works  after  the  first  R^y^^ 
general  meeting  of  the  stockholders.     By  the  act  of  Kan.  Co. 
March  1,  1847,  this  time  was  extended  to  the  25th  of   Early. 
May  1859,  and  is  therefore  not  yet  expired. 

By  the  forty-sixth  section  of  the  act  of  1832,  the 
company  was  authorized  upon  the  completion  of  the 
improvements  upon  the  Kanawha  river  as  therein  di- 
rected, to  demand  and  receive  on  articles  transported 
by  water  on  their  line  of  improvement,  in  lieu  of  the 
tolls  then  authorized  by  law,  such  as  the  company 
might  assess  not  exceeding  certain  rates  per  ton  per 
mile  specified  in  the  act;  and  until  the  river  should 
be  rendered  navigable  in  the  manner  prescribed  from 
the  terminus  of  the  rail  road  to  the  mouth  of  the  river, 
it  was  authorized  to  demand  and  receive  such  tolls  as 
it  might  assess  not  exceeding  those  then  allowed  by 
law. 

Turning  now  to  the  provisions  of  the  several  acts 
concernina:  the  James  river  company,  it  will  be  seen 
at  once  that  a  new  and  very  different  improvement  of 
the  Kanawha  river  was  contemplated  by  the  act  of 
1832  from  that  projected  by  the  former.  By  the  se- 
cond section  of  the  act  entitled  *'  an  act  to  amend  the 
act  entitled  'an  act  for  clearing  and  improving  the 
navigation  of  James  river,'  and  for  uniting  the  eastern 
and  western  waters  by  the  James  and  Kanawha  rivers," 
passed  February  17,  1820,  the  company  was  required 
to  proceed  to  render  the  Kanawha  from  the  falls  to  the 
Ohio  navigable  at  all  seasons  for  boats  of  three  feet 
draught,  according  to  the  plan  of  the  principal  engi- 
neer in  his  report  to  the  Board  of  public  works  made 
in  January  1820.  This  improvement  was  plainly  not 
intended  by  the  legislature  to  be  a  complete  and  per- 
fect improvement  of  the  river,  but  to  be  in  its  charac- 
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1856.    ter  partial  limited  and  sporadic.     The  plan  of  the  en- 
Term,    g^ii^^r  referred  to  proposed  only  to  improve  the  navi- 
gation at  different  points  specified  along  the  river  by 


lUver^  opening  sluices  through  certain  shoals,  deepening  the 
Kan.  Co.  channel  in  parti(iular  places,  removing  rocks  at  certain 
Early,  points  and  the  like;  and  the  particular  places  at  which 
work  is  to  be  done  are  all  plainly  set  down  and  an  es- 
timate made  of  the  probable  cost  of  the  work  neces- 
sary to  be  done  at  each.  At  all  other  places  the  natu- 
ral state  of  the  river  is  assumed  to  be  sufficient  to 
afford  an  ordinary  navigation  of  three  feet  in  depth. 
Under  the  provisions  of  that  act,  a  continuous  and 
connected  improvement  was  not  contemplated.  The 
intended  improvement  was  to  consist  of  a  succession 
of  works  at  the  different  points  named,  the  river  else- 
where and  between  the  different  works  of  the  com- 
pany, being  assumed  to  be  an  open  navigable  highway 
in  regard  to  which  no  duty  is  imposed  by  the  act  upon 
that  compan}'.  The  act  of  February  24, 1823,  to  make 
more  effectual  provision  for  carrying  the  former  into 
effect,  refers  to  the  mode  of  improvement  as  contem- 
plated by  that  act,  and  the  plan  of  the  engineer  is  thus 
made  as  much  a  part  of  both  acts  as  if  embodied  in 
them  at  length,  nor  until  the  act  of  1832  creating  the 
James  river  and  Kanawha  company,  was  any  change 
made  or  any  different  plan  adopted  for  the  improve- 
ment of  the  Kanawha. 

If  this  view  of  the  nature  of  the  improvement  de- 
signed by  the  acts  concerning  the  James  river  com- 
pany needs  any  confirmation,  it  will  be  found  in  the 
amounts  authorized  to  be  borrowed  for  the  purpose  of 
completing  the  works  with  which  it  was  charged, 
which  would  seem  to  be  comparatively  inconsiderable 
and  such  as  would  only  suffice  for  works  of  a  partial 
and  limited  character;  and  especially  the  very  mo- 
derate sum  which  the  improvements  on  the  Kanawha 
were  to  cost  according  to  the  engineer's  estimates  and 
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which  must  have  been  in  the  contemplation  of  the  1866. 

legislature  at  the  time;    and  m  the  character  of  the  xerm. 
several  tariffs  prescribed  for  the  tolls  which  were  at 


different  times  authorized  to  be  collected  by  the  for-  r^™^ 
raer  company.     All  of  these  as  well  as  that  of  the  act  Kan.  Co. 
of  1820,  that  in  favor  of  the  salt  interest  of  the  act  of   Early. 
February  28,  1821,  that  of  the  act  of  March  1,  1828, 
and  that  of  the  act  of  February  27,  1829,  unlike  that 
prescribed  by  the  act  of  1882,  were  specific  tolls  fixed 
at  an  arbitrary  rate  having  no  reference  to  the  distance 
navigated;  whilst  the  tolls  authorized  by  the  act  of 
1832  for  the  new  improvement  which  was  to  afford  a 
constant  navigation  for  steamboats  of  an  hundred  tons 
burden,  are  all  graduated  by  a  scale  of  exact  distance 
navigated,  and  not  to  exceed  a  given  rate  per  ton  per 
mile. 

By  the  terms  of  the  act  of  1832,  the  tolls  autho- 
rized to  be  taken  for*  the  new  improvement  of  the 
Kanawha  river,  were  only  to  be  collected  when  the 
improvements  on  the  same  should  have  been  fully 
completed  as  by  that  act  authorized  and  directed; 
and  in  the  absence  of  any  express  provision  in  the  act 
upon  the  subject,  it  would  seem  clear  that  the  com- 
pany could  not  be  held  liable  for  an  injury  to  an 
individual  occasioned  by  any  neglect  or  breach  of  duty 
on  its  part  in  respect  of  the  new  and  more  perfect 
improvement  of  the  river  projected  by  the  act  until  it 
had  entitled  itself  to  demand  the  tolls  thereby  pro- 
vided upon  the  completion  of  its  works,  or  had  exer- 
cised the  right  to  demand  such  tolls  upon  the  assump- 
tion that  the  works  had  been  completed.  The  right 
to  demand  the  tolls  and  the  liability  for  neglect  of  the 
duty  upon  the  performance  of  which  the  tolls  were 
authorized,  are  reciprocal  and  correlative  :  the  tolls 
are  the  remuneration  to  the  company  for  its  expendi- 
tures on  its  works  and  the  consideration  and  basis  for 
any  legal  liability  that  may  be  cast  upon  it  for  any 
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1856      omission .  or  neglect  of  duty  in   respect  of  the  new 
Term     works  with  which  it  was  charged. 


Now  there  is  no  express  provision  in  the  act  in  re- 
RWer^  gard  to  liability  for  neglect  of  duty  in  reference  to  the 
Kan.  Co.  improved  navigation  of  the  Kanawha  river.  The  sab- 
Early,  j^^t  ^f  ^^^1^  liability  is  left  by  the  act  to  the  general 
principles  applicable  to  the  case  and  to  the  relations 
in  which  the  company  stands  to  the  public  and  indi- 
viduals. That  the  company  may  upon  proper  allega- 
tions be  held  liable  for  an  injury  to  an  individual  navi- 
gating the  Kanawha  occasioned  by  neglect  of  its  duty 
in  reference  to  the  new  improvement  with  which  it 
was  charged  after  it  shall  have  exercised  the  right  to 
demand  the  tolls  provided  by  the  act  (which  is  in  eflect 
an  aftirmation  upon  its  part  that  it  has  completed  its 
works  according  to  the  requirements  of  the  act)  I  en- 
tertain no  doubt.  It  is  not  a  public  corporation  repre- 
senting the  public  and  administering  public  funds  for 
the  benefit  of  the  public,  but  it  is  a  joint  stock  com- 
pany which  has  undertaken  the  construction  of  a  work 
useful  to  the  public  certainl}^  but  intended  for  the  pri- 
vate emolument  of  the  stockholders  in  dividends  of  the 
profits.  There  can  be  no  good  reason  why  such  a  cor- 
poration should  be  exempt  from  liability  for  injuries 
occasioned  by  its  neglect.  It  is  a  maxim  of  the  com- 
mon law  that  one  specially  injured  by  a  breach  of  duty 
in  another  shall  have  his  remedy  by  an  action ;  and  the 
case  of  a  corporation  should  be  no  excejition.  It  un- 
dertakes its  corporate  duties  by  its  own  consent  and 
receives  an  equivalent  for  their  performance.  And  it 
may  be  considered  now  well  settled  that  such  a  corpo- 
ration will  be  liable  for  damages  specially  occasioned 
to  an  individual  by  a  broach  or  neglect  of  its  corporate 
duties.  Maijor  of  Lynn  v.  Turner^  Cowj*.  li.  86 ;  Yar- 
hormifjh  v.  Bank  of  England,  16  East's  R.  6 ;  Townsend 
V.  Sa^qwhnnna  Turnpike  Co.  6  John.  R.  90;  Riddle  v. 
Proprietors  of  Locks  and  Canals  on  Merrimack  Bicer, 
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7  Mass.  R.  169;    Chestnut  Hill  T.  Co.  v.  Rutter,  4  Serg.  1856. 

&  Rawle  6.     That  the  state  owned  a  large  interest  in  xerm. 
the  stock  of  the  company  will  not  vary  the  case.     The 


act  of  incorporation  declares  that  it  may  sue  and  be  jfiy^^^ 
sued,  may  plead  and  be  impleaded ;  and  a  mere  inte-  Kan.  Co. 
rest  taken  by  the  commonwealth  in  the  stock  would  Early. 
not  be  sufficient  to  bring  an  action  against  the  com- 
pany for  neglect  of  its  corporate  duty  within  the  influ- 
ence of  the  decision  in  the  case  of  Sayre  v.  7  he  North- 
western Turnpike  Road^  10  Leigh  464,  and  the  class  of 
cases  upon  the  authority  of  which  that  case  is  supposed 
to  have  been  decided  and  which  are  referred  to  by 
Judge  Allen  in  delivering  his  opinion  in  the  case  of 
DiiHnington  v.  The  Northwesteim  Turnpike  Boad,  6 
Gratt.  160,  171. 

But  in  order  to  charge  the  company  with  the  con- 
sequences of  a  neglect  of  duty  in  reference  to  the 
new  and  more  perfect  improvement  projected  by  the 
act  of  1832,  a  proper  case  showing  that  it  was  so  re- 
sponsible, and  setting  out  the  nature  of  the  duty  and 
the  character  of  the  supposed  liability  must  be  dis- 
tinctly alleged.  If  it  be  not  averred  that  the  company 
had  taken  possession  of  the  river  under  its  charter  and 
had  completed  its  new  works  according  to  the  re- 
quirements of  the  act,  or  had  demanded  and  collected 
tolls  according  to  the  improved  tariff  authorized  by  • 
its  charter,  enough  at  least  should  be  averred  to  show 
that  in  point  of  time  place  and  circumstances  the 
company  was  chargeable  with  the  consequences  of 
neglect  of  duty  in  reference  to  the  new  improvement. 
Now  of  the  three  counts  in  the  declaration  the  first  is 
the  only  one  which  can  be  supposed  to  have  any  re- 
ference to  the  new  duties  imposed  upon  the  company 
for  the  purpose  of  effecting  the  more  perfect  improve- 
ment of  the  navigation  of  the  Kanawha  designed  by 
the  act  of  1832.  The  second  and  third  counts  although 
they  speak  of  duties  with  which  the  company  was 
Vol.  XIII— 70 
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1856.     charged  by  the  act  of  1832  in  reference  to  the  naviga- 

Tem.    ^^^^  ^^  ^^^  Kanawha,  yet  are  plainly  founded  uf)on 

the  ninth  and  tenth  sections  of  the  act  of  the  27th  of 


River^  February  1829  prescribing  certain  duties  to  be  per- 
Kan.  Co.  formed  by  the  James  river  company  in  reference  to  the 
Early,  navigation  of  the  Kanawha  contemplated  by  that  and 
previous  acts  concerning  that  company,  and  which  du- 
ties it  is  assumed  devolved  upon  the  James  river  and 
Kanawha  company  by  the  provisions  of  the  act  of  1832 
in  anticipation  of  the  more  perfect  improvement  re- 
quired by  that  act.  But  this  first  count  only  alleges  in 
general  terms  the  duty  to  remove  obstructions  within 
the  line  of  its  improvement  and  th«  failure  to  perform 
that  duty,  specifying  the  obstruction  complained  of. 
It  does  not  specify  whether  the  supposed  duty  related 
to  the  new  improvement  or  to  the  previous  naviga- 
tion of  the  river  confided  to  its  charge.  It  does 
not  aver  that  the  company  had  elected  the  plan 
which  makes  the  Kanawha  river  a  part  of  its  line  of 
improvement  nor  that  it  had  completed  its  works  and 
taken  possession  of  the  entire  water  line  by  exercising 
or  claiming  to  exercise  the  right  to  demand  the  im- 
proved tolls  according  to  the  act  of  1832;  it  does  not 
charge  a  failure  to  render  the  river  navigable  for  steam 
boats  of  the  specified  tonnage,  nor  does  it  contain  any 
•  other  sufficient  averments  to  charge  the  company  as 
for  a  breach  of  corporate  duty  in  its  failure  to  provide 
the  new  and  improved  navigation  required  by  the  pro- 
visions of  that  act. 

I  think  it  clear  that  the  liability  sought  to  be  as- 
serted in  this  case  cannot  be  maintained  upon  the 
ground  of  any  neglect  or  breach  of  duty  on  the  part 
of  the  company  in  failing  to  provide  the  more  perfect 
navigation  required  by  the  twenty-second  and  twenty- 
sixth  sections  of  the  act  of  1832 ;  and  if  it  can  be 
successfully  asserted,  it  must  be  on  the  basis  of  its 
succession  to  the  rights   of   property,  privileges  and 
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Iranchises  of  the  James  river  company  and  by  conse-  1856. 

quence  to  the  burdens  and  duties  devolved  upon  that  xerm. 
company  by  the  laws  then  in  force. 


Counsel  have  argued  it  is  true  that  no  liability  to  an  ^"^^^ 
action  at  the  suit  of  a  party  injured  even  by  its  neglect  Kan.  Co. 
of  duty  devolved  upon  this  company  in  virtue  of  its  Early, 
succession  to  the  former  company's  rights  and  duties, 
because  it  succeeded  as  well  to  the  privileges  and  im- 
munities enjoyed  by  that  company  as  to  its  rights  and 
duties,  and  that  one  of  those  immunities  was  exemp- 
tion from  liability  to  be  sued  by  an  individual  for  neg- 
lect of  duty,  because  as  it  is  said,  the  James  river  com- 
pany was  but  the  agent  of  the  commonwealth,  admin- 
istering public  funds  and  holding  only  in  trust  for  the 
commonwealth,  and  thus  as  being  in  effect  the  com- 
monwealth itself  for  the  purposes  of  the  acts,  was  not 
liable  to  any  such  action.  But  I  cannot  assent  to  this 
reasoning.  Even  if  it  be  conceded  that  the  James 
river  company  was  not  liable  to  an  action  upon  the 
principle  of  the  decision  in  Sayre  v.  The  Northwestern 
Turnpike^  it  by  no  means  follows  that  the  present  com- 
pany would  be  entitled  to  the  same  exemption.  The 
reason  of  that  case  cannot  apply  to  this.  The  exemp- 
tion from  liability  to  be  sued  is  a  privilege,  peculiar  and 
personal  (so  to  speak)  to  the  commonwealth  and  does 
not  extend  to  her  assignee  any  more  than  would  her 
privilege  not  to  be  sued  for  land  claimed  by  her  extend 
to  her  grantee  of  the  land.  The  transfer  of  the  *'  pri- 
vileges and  immunities"  of  the  James  river  company 
was  not  intended  to  place  the  James  river  and  Ka- 
nawha company  above  the  law  and  to  leave  individuals 
who  might  be  specially  injured  by  the  neglect  of  its 
corporate  duties  without  remedy  or  redress.  It  would 
be  grievously  unjust  that  such  a  corporation  should  be 
clothed  wuth  a  privilege  of  this  character  only  pro- 
perly pertaining  to  the  sovereign  authority  of  the 
state,  and  there  is  no  sufficient  reason  for  supposing 
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1856.     that  the  legislature  ever   intended  to  confer  it  upon 
Term.     *^^®  company. 

I  think  therefore  whether  the  James  river  company 

mver^,  would  have  been  liable  or  not  for  neglect  of  its  duties 
Kan.  Co.  in  reference  to  the  "  convenient  navigation "  of  the 
Eariy.  Kanawha  river  contemplated  by  the  act  of  1820  and 
the  subsequent  acts  concerning  that  company  (a  ques- 
tion upon  which  it  is  unnecessary  to  express  any  opi- 
nion) that  the  present  company  having  taken  upon 
itself  the  performance  of  those  duties  in  consideration 
of  the  privileges  conferred  upon  it  and  among  the  rest 
of  the  right  to  demand  the  tolls  allowed  to  the  James 
river  company  until  the  new  improv^ement  should  be 
completed,  will  be  liable  for  any  breach  or  neglect  of 
duty  in  reference  to  the  navigation  of  the  Kanawha 
which  it  was  bound  to  keep  up  until  the  new  works 
should  be  completed,  to  any  one  sustaining  special 
damage  thereby  in  the  same  manner  as  it  will  be  liable 
for  neglect  of  its  corporate  duty  in  reference  to  the 
more  perfect  improvement  contemplated  by  the  act  of 
1832  after  it  shall  have  placed  itself  in  a  condition  to 
be  subject  to  such  responsibility. 

But  to  subject  it  to  such  liability  the  neglect  of  duty 
must  be  j»lainly  and  sufficiently  alleged.  It  must  be 
charged  that  the  injury  complained  of  was  occasioned 
by  some  act  or  omission  of  the  company  for  the  conse- 
quences of  which  it  was  legally  responsible.  The  en- 
quiry then  occurs  what  were  the  duties  of  the  James 
river  company  required  to  be  performed  with  a  view 
to  render  the  Kanawha  river  "conveniently  naviga- 
ble" as  contemplated  in  the  preamble  to  the  act  of 
1820. 

Now,  as  has  l)een  already  stated,  it  is  clear  it  was 
not  nia<le  the  duty  of  that  company  to  provide  a 
perfect  and  complete  navigation  of  the  Kanawha 
throuirhout  its  entire  lensjth  from  the  falls  to  the  Ohio. 
Before  the  act  of  1820  was  passed  it  appears  that  the 
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Board  of  public  works   had  caused  a  survey  to  be  1856. 

made  by  the   principal  engineer  of  the   James   and  xerm. 
Kanawha  rivers  and  of  the  intermediate  country  with 


a  view  to  the  commercial  communication  which  it  rj^^ 
was  desired  to  establish  between  the  eastern  and  wes-  Kan.  Co. 
tern  waters  of  the  state.  In  January  1820  a  detailed  E^riy. 
report  was  made  by  the  engineer  of  the  results  of  his 
exploration  and  examination,  accompanied  by  his  re- 
commendation as  to  the  plan  and  mode  of  improve- 
ment by  which  the  desired  communication  might  be 
effected,  and  his  estimates  as  to  the  cost  of  the  works 
and  the  amount  of  expenditure  necessarily  involved. 
Amongst  the  rest  is  the  plan  proposed  by  him  for  the 
improvement  of  the  Kanawha  river.  Every  mile  from 
the  falls  to  the  mouth  is  examined,  the  state  of  the 
navigation,  as  found,  reported  and  the  mode  and  me- 
thod of  improving  it  specified  particularly.  The  dif- 
ferent points  at  which  work  is  required  and  the  kind 
of  work  at  each  point,  are  stated  with  great  precision 
and  particularity.  Upon  the  intermediate  portions  of 
the  river  where  no  work  is  required  to  be  done  it 
assumed  that  in  its  natural  state  the  river  afforded  a 
sufficient  navigation  for  ordinary  purposes,  and  esti- 
mates are  furnished  of  the  cost  of  the  works  that 
would  in  the  opinion  of  the  engineer  suffice  to  secure 
a  navigation  of  three  feet  at  all  times.  The  total 
amount  of  these  estimates  is  twenty-nine  thousand 
six  hundred  and  fifty  dollars.  This  report  was  adopted 
by  the  legislature  as  the  basis  of  its  legislation  on  the 
subject;  and  by  the  act  of  1820,  the  James  river 
company  was  directed  to  make  its  improvement  of 
the  Kanawha  upon  the  plan  thereby  proposed.  It  is 
clear  therefore  that  a  limited  and  partial  improvement 
only  was  contemplated  by  the  legislature  and  not  an 
entire  connected  improvement  throughout  the  whole 
course  of  the  river  below  the  falls.  Unlike  the  act  of 
1832  which  required  a  navigation  for  steam  boats  of  a 
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1856.     certain  tonnage  to  be  provided  bj  locks  and  dams  or 
Terra,    whatever  other   means   might    be    found    nece9:>arv, 
throughout  the  entire  length  of  the  river  below  the 


Riv?r&  western  terminus  of  the  rail  road  (if  the  combined 
Kan.  Co.  method  of  a  rail  road  and  a  river  navigation  should 
Early.  ^^  adopted)  the  act  of  1820  only  required  the  im- 
provement of  particular  places  in  the  river  upou  a 
prescribed  plan.  Thus  it  only  contemplated  such  an 
improvement  of  the  navigation  as  the  execution  of  the 
detached  works  prescribed  by  the  engineer's  report 
would  affonl.  It  was  assumed  that  this  mode  ot  im- 
provement would  insure  an  ordinary  navigation  of 
three  feet.  But  if  this  expectation  should  not  be 
realized  the  company  could  not  be  held  responsible. 
It  was  responsible  that  the  required  works  should  be 
constructed  in  conformity  to  the  plan  of  the  engineer, 
and  that  they  should  be  kept  in  proper  repair.  For 
although  there  is  no  express  provision  in  the  act  of 
1832  requiring  the  James  river  and  Kanawha  com- 
pany to  keep  the  works  in  repair,  I  think  it  is  their 
duty  so  to  do.  They  are  entitled  to  collect  tolls  ac- 
cording to  the  rates  of  former  laws  until  the  improve- 
ment required  by  the  act  ot  1832  shall  be  completed; 
and  it  is  impossible  to  suppose  that  the  legislature 
intended  they  might  abandon  all  the  ohl  works  suffer 
them  to  become  entirely  useless  for  want  ot  repairs, 
and  yet  i)ermit  them  to  demand  the  tolls  allowed  for 
the  improvement  which  in  a  proper  state  of  repair 
they  aiibrded  to  the  navigation.  I  consider  that  to 
keep  the  works  in  a  sufficient  state  of  repair  so  as  to 
aiibrd  such  aid  to  the  navigation  as  wiis  intended  by 
the  act  of  1820,  is  the  condition  of  the  right  to  de- 
mand the  tolls,  and  that  such  demand  amounts  to  an 
affirmation  on  the  part  of  the  company  that  they  were 
in  such  a  state  of  repair.  I  do  not  mean  by  this  that 
a  party  could  successfully  resist  the  payment  of  tolls 
by  alleging  that  the  works  were  not  kept  in  proper 
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repair.     What  I  mean  is  that  the  company  would  be  1856. 

liable  for  special  injury  occasioned  to  an  individual  by  rp^^ 
reason  of  its  works  not  being  kept  in  the  condition 


required  by  law.  Beyond  this  however,  its  liabilities  ^^^^ 
cannot  be  carried.  If  the  works  were  executed  upon  Kan.  Co. 
the  prescribed  plan,  and  kept  in  due  repair,  the  com-  Early, 
pany  cannot  be  held  liable  for  losses  not  attributable 
to  any  default  or  neglect  on  its  part,  but  occasioned 
by  defects  or  insufficiencies  in  the  plan  of  improve- 
ment or  which  occurred  outside  of  its  works  upon  those 
portions  of  the  river  which  were  reported  by  the  engi- 
neer as  not  requiring  any  improvement  and  which 
were  therefore  not  placed  by  the  act  in  charge  of  the 
company. 

To  charge  the  company  then  with  the  consequences 
of  an  injury  sustained  by  a  party  in  navigating  the 
river  it  must  be  distinctly  averred  that  it  was  occa- 
sioned by  some  unlawful  act  of  the  company  or  its 
omission  or  neglect  to  do  or  provide  something  which 
the  report  of  the  engineer  or  the  law  required.  It 
should  at  least  be  averred  that  the  place  at  which  the 
alleged  injury  occurred  was  one  of  those  at  which  the 
company  was  required  to  do  the  necessary  work  for 
the  improvement  of  the  navigation  and  that  the  in- 
jury was  occasioned  by  its  default. 

Now  in  this  respect  the  first  count  is  plainly  defec- 
tive. The  allegation  is  that  it  was  the  duty  of  the 
company  to  keep  the  river  free  from  obstructions 
within  the  line  of  its  improvement  which  duty  it 
failed  to  perform.  This  is  not  a  sufficient  allegation 
that  the  obstruction  occurred  in  any  part  of  the  com- 
pany's works  or  at  any  place  which  the  company  was 
bound  to  keep  clear  of  obstructions.  The  James  river 
company  had  no  line  of  improvement  in  the  sense  in- 
tended in  the  declaration.  The  phrase  appears  to  be 
borrowed  from  the  act  of  1832  which  treats  the  entire 
river  below  the  western  terminus  ot  the  rail  road  as 
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1856.     occupied  by  the  line  of  the  company's  improvement, 
Term.    ^^^  graduates  the  tolls  according  to  the  distance  navi- 
gated ;  but  it  can  have  no  application  to  the  particular 


RivTi^  improvement  in  detached  parcels  and  in  different  places 
Kan.  Co.  required  by  the  acts  concerning  the  James  river  com- 
Early,  pany.  It  is  too  vague  and  indefinite  at  best  to  fix  the 
place  intended  within  the  limits  of  the  company's 
works  or  to  designate  it  as  one.  of  those  at  which  the 
company  was  charged  with  the  duty  of  improving  the 
natural  navigation  of  the  river.  But  this  count  not 
only  fails  to  show  that  the  place  in  question  was  one 
of  those  which  the  company  was  charged  with  the 
duty  of  improving,  but  in  point  of  fact  it  shows  very 
distinctly  that  it  was  not.  The  place  of  the  injurj-  is 
sufficiently  identified  as  being  "in  the  neighborhood 
ot  the  Seven  mile  rock  about  seven  miles  above  the 
mouth  of  the  river."  Now  if  we  turn  to  the  engi- 
neer's report  we  find  that  for  fifteen  miles  above  the 
mouth  of  the  river  he  pronounces  the  navigation  good 
in  the  natural  state  of  the  river  and  requiring  no  im- 
provement of  any  kind  whatever.  His  plan  of  im- 
provement requires  nothing  whatever  to  be  done  be- 
low the  seventy-ninth  mile  (computing  from  the  Great 
falls)  which  terminates  fifteen  miles  above  the  mouth 
of  the  river ;  and  thus  the  place  at  which  the  injury  is 
alleged  to  have  been  sustained  was  one  at  which  no 
duty  devolved  upon  the  company  in  reference  to  the 
navigation  of  the  river  and  for  the  sufficiency  of  which 
it  was  no  more  responsible  than  any  other  person 
whatever. 

I  think  it  clear  therefore  that  the  first  count  wholly 
fails  to  make  out  any  case  to  charge  the  company  with 
the  consequences  of  the  injury  and  loss  alleged  to  have 
been  sustained. 

The  third  count  is  obnoxious  to  very  much  the 
same  objection  as  the  first.  It  does  not  sufficiently 
allege  that  the  place  at  which  the  injury  of  which  it 
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complains   occurred   was  one  of  those   at  which  the     1856. 
company  was  required  to  make  any  improvement  by    xerm. 

the  report  of  the  engineer  or  the  act  which  adopted 

it.  The  breach  of  duty  of  which  it  complains  was  in  ^jy^jf^fc 
the  failure  of  the  company  to  remove  depositions  and  Kan.  Ck). 
obstructions  in  the  passages  sluices  and  channels  of  Early, 
the  river,  which  it  is  alleged  it  was  its  duty  to  remove 
in  order  that  such  passages  sluices  and  channels  might 
aiFord  a  free  and  unimpeded  navigation.  The  count  is 
evidently  framed  under  the  tenth  section  of  the  act  of 
February  27,  1829,  upon  an  entire  misconception  as  I 
think  of  the  true  intent  and  meaning  of  that  section. 
It  proceeds  upon  the  assumption  that  that  section 
makes  it  the  duty  of  the  company  to  remove  deposi- 
tions and  other  obstructions  in  all  the  passages  sluices 
and  channels  of  the  river,  whether  artificial  or  natural. 
Such  is  not  the  meaning  of  the  section.  It  did  not 
intend  to  require  any  new  improvement  or  any  work 
to  be  done  at  other  places  than  those  specified  in  the 
engineer's  report.  It  was  not  the  purpose  of  the  act 
to  extend  the  company's  charge  and  responsibilities 
over  those  portions  of  the  river  which  had  been  re- 
ported as  affording  a  suflBiciently  good  navigation  in  its 
then  condition.  The  true  object  was  to  cause  the 
works  that  had  been  constructed  upon  the  engineer's 
plan,  to  be  repaired  and  reinstated  in  the  condition  in 
which  it  was  contemplated  they  should  be  kept  by 
the  engineer's  report.  The  passages,  sluices  and  chan- 
nels spoken  of  were  the  artificial  passages  sluices  and 
channels  produced  by  the  works  of  the  company  con- 
structed upon  the  engineer's  plan  and  which  it  would 
seem  had  become  obstructed  by  depositions  of  sand 
gravel  and  timber  impeding  the  navigation  through 
them,  and  not  the  natural  channels  of  the  river  at 
other  places.  This  is  apparent  from  the  terms  of  the 
section  which  require  the  obstructions  to  be  removed 
so  as  to  restore  to  the  channels  sluices  and  passages 
Vol.  XIII — 71 
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1856.     referred  to,  the  width  and  depth  of  water  produced  in 
Term,    them  by  the  works  then  recently  constructed  upon  the 

river ;  and  it  is  confirmed  by  the  limited  amount  of 

River^  the  expenditure  authorized  for  the  purpose  which  wtt^ 
Kan.  Co.  not  to  exceed  one  thousand  dollars.     I  think  therefore 
Early,    this  third  count  equally  fails  to  make  a  case  of  such 
neglect  of  duty  on  the  part  of  the  company  as  would 
charge   it   for  the   consequences  of  the   injury  com- 
plained of. 

The  remaining  count  is  the  second  which  alleges 
the  neglect  of  dut}'  on  the  part  of  the  company  to 
consist  in  the  failure  to  place  a  beacon  or  beacons  at  or 
upon  the  snag  in  the  river  which  occasioned  the  injury. 
This  count  is  evidently  framed  upon  the  ninth  section 
of  the  act  of  February  27,  1829,  but  as  I  think,  under 
a  misconception  of  the  true  meaning  of  that  section.  • 
The  bars  rocks  and  other  obstructions  upon  which  it 
was  made  the  duty  of  the  James  river  company  to 
place  beacons  were  such  as  were  of  a  fixed  and  per- 
manent character  then  in  the  river  or  at  the  banks  or 
in  such  other  positions  that  they  might  endanger  the 
navigation.  They  were  such  as  formed  part  of  the 
natural  features  of  the  river.  It  was  not  designed  to 
require  beacons  to  be  placed  upon  a  casual,  temporary, 
movable  impediment  such  as  that  specified  in  the  de- 
claration. A  tree  which  having  been  adrift,  had  acci- 
dentally become  stationary  in  the  river  forming  whilst 
it  remained  in  that  position  "  a  snag  "  could  not  have 
been  within  the  meaning  of  the  legislature.  It  might 
be  in  a  given  place  on  one  day  and  in  adifterent  on  the 
next ;  and  with  the  first  rise  of  the  wat^r  if  not  sooner, 
it  would  probably  disappear  entirely.  Such  an  obstruc- 
tion as  this  would  not  admit  of  the  erection  of  a  beacon 
upon  it  and  is  to  be  guarded  against  and  avoided  by 
the  care  and  vigilance  of  those  engaged  in  the  na\iga- 
tion.  This  count  therefore  I  think  without  any  just 
ibundation  to  sustain  it. 
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The  views  which  I  have  thus  expressed  all  go  to  the  1856. 

foundation  of  the  action,  and  thus  it  becomes  unneces-  xerm. 
sary  to  express  an  opinion  upon  any  other  of  the  ques- 


James 


tions  raised  and  discussed  by  the  counsel.  The  only  rj^^^  ^ 
remaining  question  is  as  to  the  disposition  of  the  case  Kan.  Co. 
if  the  demurrers  to  the  declaration  be  sustained.  If  Eariy. 
the  defects  were  merely  in  the  statement  of  the  case 
and  might  be  remedied  by  a  proper  amendment,  then 
according  to  the  settled  practice  of  this  court,  the 
cause  should  be  sent  back  to  the  Circuit  court  to  give 
the  party  the  opportunity  to  make  such  amendment. 
But  such  is  not  their  character.  They  are  defects  in 
the  very  substance  of  the  case  itself,  and  such  as  can- 
not be  helped  by  any  amendment  consistent  with  the 
allegations  and  proofs  in  the  record  before  us.  These 
all  show  that  the  party  has  and  can  have  no  cause  of 
action  against  this  company  for  the  loss  which  he  has 
sustained.  I  think  therefore  no  useful  purpose  can  be 
answered  by  sending  the  cause  back  and  that  it  should 
be  finally  determined  here. 

I  am  of  opinion  to  reverse  the  judgment  and  render 
final  judgment  for  the  plaintifl:  in  error. 

The    other   judges   concurred   in    the    opinion    of 
Lee,  J. 

Judgment  revei^sed,  the  demurrer  sustained,   and  final 
judgment  thereon  for  the  defend  aids. 
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1856.  AmICK   V^  ThARP. 

July 

September  9. 

City  authorities  change  the  channel  of  a  drain  so  as  to  throw  the 
water  flowing  along  it  upon  the  lot  of  T  lying  below.  He  can- 
not obstruct  the  channel  so  as  to  cause  the  water  to  flow  back 
upon  and  injure  the  lot  of  A  lying  above  his. 

This  was  an  action  on  the  case  in  the  Circuit  court 
of  Ohio  county  by  Jacob  Amick  against  Daniel  V. 
Tharp,  to  recover  damages  for  an  injury  done  to  the 
plaintiffs  lot  in  the  city  of  Wheeling,  by  the  obstruc- 
tion of  a  drain  by  which  the  water  from  a  spribg  on 
the  plaintiffs  lot,  and  that  which  flowed  from  the 
surface  of  the  ground  after  a  rain,  had  been  accus- 
tomed to  run  oft.  On  the  trial  of  the  cause  it  appeared 
that  there  had  been  from  time  immemorial  a  ravine 
through  which  water  could  flow  to  Wheeling  creek 
from  a  certain  part  of  the  city  of  Wheeling.  The 
bottom  of  this  ravine  was  from  thirty  to  forty  feet 
wide.  This  ravine  seems  to  have  run  through  the 
rear  of  lots  laid  off  on  each  side  of  it ;  apd  the  city 
authorities  having  determined  to  flll  it  up  at  least  for 
a  part  of  its  distance,  had  a  culvert  built  in  the  bot- 
tom of  the  ravine  for  the  purpose  of  carrying  ofi"  the 
water,  and  then  filled  up  the  ravine  over  the  culvert 
with  earth.  This  culvert  the  defendant  insisted,  and 
introduced  evidence  tending  to  prove,  was  not  built 
over  the  ordinary  channel  along  which  the  water  ran 
at  the  bottom  of  the  ravine,  but  that  it  was  built  from 
fifteen  to  thirty  feet  from  said  channel,  and  was  thus 
put  upon  the  lot  of  the  defendant.  This  work  was 
done  under  the  superintendance  of  the  plaintiff*,  who 
was  a  street  commissioner  of  the  city  of  Wheeling. 
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At  the  time  the  culvert  was  built  and  the  ravine  1856. 
was  filled  up,  neither  the  plaintiff*  or  defendant  owned  x^m. 
his  lot.     The  plaintiff"  afterwards  purchased  the  lot  on 


the  north  side  of  the  alley,  on  which  the  spring  before  ^™^^*^ 
mentioned  was  situated ;  and  the  defendant  purchased  Tharp. 
his  lot  on  the  south  side  of  said  alley,  lying  further 
down  said  ravine,  and  extending  below  the  point  to 
which  the  culvert  extended :  And  the  mouth  of  the 
culvert  being  on  his  lot  and  throwing  the  water 
thereon,  he  tilled  up  the  ravine  on  his  own  lot  so  as  to 
shut  up  the  mouth  of  the  culvert;  and  thus  prevented 
the  flow  of  the  water  through  the  culvert,  and  caused 
it  to  be  thrown  back  on  and  over  the  lot  of  the  plain- 
tiff where  it  lay  stagnant. 

The  evidence  having  been  introduced,  the  court, 
on  the  motion  of  the  defendant,  instructed  the  jury, 
"  That  the  defendant  had  a  right  to  fill  up  his  lot,  as 
aforesaid,  notwithstanding  such  filling  up  may  have 
stopped  the  flow  of  water  through  said  culvert,  and 
caused  the  same  to  overflow  the  property  of  the  plain- 
tiff; provided  the  jury  believe  that  the  course  of  said 
drain  was  changed  so  as  to  cause  the  water  to  flow 
over  a  different  part  of  his  lot  from  the  place  where  it 
had  always  been  accustomed  to  flow :  And  that  the 
city  had  no  authority  so  to  grade  an  alley  as  to  throw 
the  wat^r  of  such  drain  on  the  property  of  a  citizen 
without  compensation,  and  thereby  deprive  him  of 
the  right  to  exercise  any  authority  as  owner  which  he 
previously  had  over  his  own  property."  To  the  giving 
of  this  instruction  the  plaintiff*  excepted :  And  there 
having  been  a  verdict  and  judgment  for  the  defen- 
dant, the  plaintiff*  applied  for  a  supersedeas^  which  was 
allowed. 


Russell,  for  the  appellant. 
Fry,  for  the  appellee. 
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1856.  Daniel,  J.  In  the  view  which  I  take  of  this  case, 
Term.  ^^  ^^^^  ^^^  seem  to  me  necessary  to  enquire  whether 
the  city  of  Wheeling,  in  grading  the  street  and  con- 
structing the  culvert  in  the  proceedings  mentioned, 
Tharp.  did  or  did  not  act  in  pursuance  of  a  lawful  authority. 
There  is  nothing  in  the  evidence,  upon  which  the  in- 
structions of  the  Circuit  court  are  founded,  to  show 
that  these  works  had  caused  any  obstruction  to  the 
course  of  the  branch  in  its  passage  over  the  lot  of  die 
plaintiflF,  or  had  in  any  manner  become,  or  were  likely 
to  become,  the  cause  of  injury  to  his  property,  till  the 
flow  of  the  water  through  the  culvert  was  stopped  by 
the  defendant.  And  indeed  the  instructions  of  the 
Circuit  court  proceed  on  the  hypothesis  that  the  works 
of  the  defendant  on  his  own  lot  w^ere  the  proximate 
cause  of  the  overflow  of  the  plaintiflT's ;  and  declare  to 
the  jury  that  the  defendant  had  a  right  to  fill  up  his 
lot,  notwithstanding  such  filling  may  have  stopped  the 
flow  of  water  through  the  culvert  and  caused  the  same 
to  overflow  the  property  of  the  plaintiff*;  provided  the 
jury  should  believe  that  the  course  of  the  drain  wa* 
changed  by  the  works  of  the  city  above  mentioned,  so 
as  to  cause  the  water  to  flow  over  a  different  part  of 
his  lot  from  the  place  where  it  had  always  been  accus- 
tomed to  flow ;  and  that  the  city  had  no  authority  so 
to  grade  an  alley  as  to  throw  the  water  of  such  a  drain 
on  the  property  of  a  citizen  without  compensation  and 
thereby  to  deprive  him  of  the  right  to  exercise  any 
authority  as  owner  which  he  previously  had  over  his 
own  property. 

In  Angell  on  Water  Courses,  §  389,  it  is  said  that  a 
party  aggrieved  may  remove  a  private  nuisance  if  it 
can  be  peaceably  done.  •  Thus,  if  a  ditch  is  dug,  bj 
means  of  which  the  water  is  diverted  from  the  land  of 
a  riparian  proprietor,  through  whose  land  it  would 
otherwise  flow  in  its  natural  course,  he  may  go  upon 
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the  land  of  the  wrong  doer  and  fill  it  up.     So  the  law  1856. 

affords  the  owner  of  land  protection  against  the  flow  xwm. 
of  back  water  on  his  land  or  upon  his  mill ;  and  he 


Amick 


V. 


may  lawfully  enter  upon  the  land  of  the  person  caus- 
ing the  injury,  and  remove  the  obstruction  by  which  it  Tharp. 
was  occasioned.  And  in  the  same  treatise,  §  332,  it  is 
declared  that  a  riparian  proprietor,  whose  lands  are 
directly  inundated  by  the  acts  of  his  neighbor,  can  not 
only  by  the  common  law  recover  adequate  damages, 
but  he  is  allowed  by  the  same  authority  to  defend  his 
land  against  encroachments ;  and  if  any  consequences 
detrimental  to  the  wrong  doer  result  from  this  course, 
they  aflTord  no  legal  ground  of  complaint.  The  same 
doctrine  is  asserted  in  Hilliard  on  Real  Property,  vol. 
2,  p.  120,  where  it  is  said  that  if  the  land  of  one  per- 
son is  overflowed  through  the  act  of  another,  the 
former  may  erect  any  obstruction  which  may  be  ne- 
cessary to  keep  oft  the  water,  and  will  not  be  answer- 
able for  damages  thereby  occasioned  to  the  wrong 
doer.  But  the  important  qualification  is  added,  that 
"  he  cannot  lawfully  cause  damage  to  third  persons  by  such 
erectio7i" 

In  looking  to  the  cases  cited  in  the  foregoing  pas- 
sages in  support  of  the  proposition  therein  asserted,  it 
will  be  seen,  I  think,  that,  whilst  the  right  of  a  party 
aggrieved  to  protect  his  property  from  the  injurious 
consequences  of  works  unlawfully  erected,  by  the 
abatement  of  such  works,  is  well  established,  the  cir- 
cumstances which  justify  a  resort  to  counter  works 
which  must  result  in  damage  to  the  property  of  the 
wrong  doer,  are  by  no  means  very  clearly  defined.  Be 
this,  however,  as  it  may,  I  have  been  unable  to  find 
any  precedent  which  would  justify  a  party,  in  a  case 
like  this,  where  the  evidence  aftords  the  presumption 
that  there  was  ample  time  to  resort  to  other  means  of 
protection,  in  placing  such  obstructions  to  the  flow  of 
the  water  as  would  inevitably  cause  the  overflow  of 
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1856.    the  lands  of  a  third   person.     And  justice  and  fair 
Term,    dealing  would  seem  to  require  of  a  person  who,  under 

such  circumstances  chooses,  instead  of  resorting  to  the 

Amick  jggjj]  tribunal,  to  take  his  redress  or  protection  into  his 
Tharp.  own  hands,  the  caution,  that  his  proceedings  do  not 
involve  the  ruin  or  injury  of  third  parties.  It  seems 
to  me  that  the  cases  which  denj^  to  the  original  wrong 
doer  the  right  to  recover  for  damages  done  to  hi^ 
property  by  countervailing  works,  have  gone  full  far 
enough  in  vindicating  the  right  of  self-protection ;  as 
under  their  sanction  slight  wrongs  toay  in  some  cAses, 
be  redressed  by  very  serious  injuries.  A  just  deference 
to  the  rights  of  unottending  third  parties  and  a  prof»er 
regard  for  the  peace  and  order  of  society,  forbid  a  fiir- 
ther  extension  of  the  doctrine.  Under  the  instruction? 
of  the  Circuit  court,  a  person  whose  property  is  injured 
in  any  degree,  however  slight,  by  the  unauthorized 
diversion  of  a  stream  from  its  accustomed  flow,  may 
justity  the  erection  of  any  work  necessary  to  the  com- 
plete protection  and  ftill  enjoyment  of  his  property, 
though  the  necessary  consequence  is  not  merely  to 
endanger^but  to  visit  with  certain  destruction  the  pro- 
perty of  a  neighbor,  however  valuable ;  and  he  may 
thus,  in  order  to  prevent  or  repair  a  loss,  or  obviate 
even  an  inconvenience,  however  trifling,  carry  ruin  to 
the  fortunes  of  innocent  parties,  and  then  refer  them 
for  redress  to  the  remote,  and  perhaps  insolvent  wrong 
doer. 

In  the  absence  of  authority  plainly  so  declaring  the 
law,  I  cannot  give  my  assent  to  a  doctrine  which  may 
work  out  such  unjust  results. 

On  the  contrary,  justice  and  convenience  seem  to 
me  to  rc(^uire,  in  such  cases,  that  an  aggrieved  party 
should  not  be  compelled,  in  seeking  redress,  to  look 
beyond  the  person  whose  acts  are  the  proximate  cause 
of  the  injury  done  to  his  property.  When  he  shows 
that  but   for  the   act   complained  of  he  wouM  have 
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sustained  no  injury,  he  establishes  a  right  to  have  re- 
dress at  the  hands. of  the  person  who  did  it.  No 
sufficient  answer  to  the  conaplaint  is  made  by  the  plea 
that  such  act  was  done  by  the  defendant  to  repair  an 
injury  to  his  own  property,  proceeding  from  the  illegal 
acts  of  a  third  person. 

The  cases  in  which  parties  have  been  held  excused 
for  acts  done  injurious  to  the  property  of  others,  under 
circumstances  of  imminent  danger  expected  from  fire 
or  flood,  furnish,  I  think,  no  rule  or  argument  in  sup- 
port of  the  instructions  of  the  Circuit  court.  In  such 
cases  of  accidental  and  extraordinary  casualty,  where 
the  law  i&  powerless  to  aftbrd  either  protection  or  re- 
dress, each  person  exposed  to  the  danger  is  left  to 
adopt  the  best  means  within  his  power  to  avert  the 
threatened  mischief;  and  if  consequences  prejudicial 
to  the  property  of  others  ensue,  the  defense  and  ex- 
cuse are  found  in  the  pressing  emergency  of  the 
occasion.  The  difference  between  such  cases  and 
those  where  the  parties  have  it  in  their  power  to  ap- 
peal to  the  preventive  and  remedial  justice  of  the 
court ;  and  have  also  time  and  opportunity  afforded  to 
select  the  means  of  preventing  or  repairing  the  mis- 
chief without  damage  to  others,  is  so  obvious  as  to 
need  no  comment.  And  it  is  also  to  be  observed,  that 
even  in  cases  of  the  threatened  outburst  of  a  flood  or 
spread  of  a  conflagration,  the  right  of  a  person  to  pro- 
tect his  property  cannot  be  exercised  in  total  disregard 
of  the  rights  of  others.  He  must  still,  in  the  selection 
of  the  means  of  protection  within  his  power,  use  care 
to  prevent  unnecessary  injury  to  the  property  of  others. 
Noyea  v.  Shepherd,  30  Maine  R.  173, 179;  Bench  v.  Drnd- 
gain,  2  Qratt.  219. 

In  the  first  mentioned   case,  where  the  defendant 

was  sued  for  damages  resulting  from  the  use  of  means 

employed  to  prevent  an  expected  inundation  from  the 

waters  of  a  ptmd  which  threatened  to  do  great  injury 

Vol.  xiii — 72 
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1866.     to  the  property  of  the  defendant  and  others,  he  was 
Term.    ^^^^  ^^  show  that  he  had  observed  ordinary  care  in  his 

proceedings :  And  in  the  case  of  Beach  v.  Irudgain^ 

Amick  -jj  Yrjjich  parties,  pulling  down  a  house  in  a  town  to 
Tharp.  arrest  the  spread  of  a  fire,  were  sued  by  the  owner, 
this  court  held  that  they  were  responsible  for  the 
damages  thereby  sustained  by  the  owner,  if  the  house 
might  have  been  prevented  taking  tire  by  the  use  of 
the  means  within  the  power  of  the  parties  pulling  it 
down. 

If  any  analogy  favorable  to  the  defense  could  be 
drawn  from  the  indulgence  extended  to  parties  acting 
under  the  pressure  of  imminent  danger,  (and  I  have 
already  expressed  the  opinion  that  the  analogy  does 
not  hold,)  I  should  still  be  of  the  opinion  that  the 
rule  declared  by  the  Circuit  court  was  too  broad,  inas- 
much as  it  asserts  the  unqualified  right  of  the  defen- 
dant to  use  his  property,  under  the  state  of  things  dis- 
closed in  the  proofs,  to  the  prejudice  of  his  neighbor, 
without  any  reference  to  the  consideration  whether  he 
might  not  have  prevented  damage  as  well  to  his  own 
property  as  to  that  ot  the  plaintiflF,  by  the  use  of  other 
means. 

Before  a  party,  in  a  case  of  the  kind  under  conside- 
ration, should  be  allowed  to  repair  an  injury  or  in- 
demnify himself  against  a  loss  by  the  employment  of 
means,  ot  which  mischief  to  the  property  of  third 
persons  is  the  natural  and  inevitable  result,  he  should 
be  at  least  required  to  show  that  he  could  not  have 
prevented  the  damage  by  the  use  of  means  invoUnng 
no  greater  trouble  or  expense  than  that  encountered 
in  the  use  of  those  selected.  And  in  this  case,  whilst 
the  ordinary  remedies  recognized  by  the  law  were 
open  to  the  defendant,  (which  diflfers  his  case  from 
those  just  commented,)  there  is  an  absence  of  any 
proof  to  show  that  he  might  not  have  restored  the 
stream  to  its  original  channel,  or,  whilst  filling  up  hi? 
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lot,  might  not  have  provided  a  passage  for  the  water,  1856. 
so  as  to  prevent  the  overflow  of  the  plaintift''8  land,    xerm. 

without  any  further  outlay  of  money  or  use  of  labor 

than  that  employed,  and  without  being  curtailed  in  any  ^^^^ 
manner  of  an  equally  full  and  convenient  enjoyment  of  Tharp. 
his  own  lot. 

The  evidence,  that  the  plaintiff'  was  the  street  com- 
missioner of  the  city  of  Wheeling,  superintending 
and  directing  the  work  at  the  time  of  the  grading  of 
the  alley  and  the  construction |of  the  culvert,  seems 
to  me  to  make  no  difference  in  the  case.  At  that 
time,  (the  bill  of  exceptions  states,)  neither  the  defeu: 
dant  nor  the  plaintiff  had  purchased  their  lots.  No 
portion  of  the  culvert  was  upon  the  plaintiffs  lot; 
and  his  entire  connection  with  it  ceased  before  the 
defendant  became  tlie  owner  of  his  lot.  The  plaintiff, 
after  the  culvert  was  completed  had  no, control  or 
power  over  it.  Its  continuance  was  not  in  virtue  of 
any  permission,  license  or  grant  from  him.  It  was 
wholly  •the  property  of  the  city,  by  whose  order  it 
was  built,  before  the  defendant  or  the  plaintiff  had 
acquired  any  rights  of  property  to  be  affected  by  it ; 
and  its  continuance  thereafter,  by  which  alone  the 
defendant  could  have  been  injured,  was  by  the  autho- 
rity of  the  city  alone.  This  evidence  of  the  plaintiffs 
connection  with  the  works  of  the  city  does  not  seem 
to  have  formed  in  any  degree  the  basis  of  the  instruc- 
tions given  to  the  jury;  and  I  am  of  opinion  that  it 
does  not  relieve  them  of  the  objections  which  I  have 
pointed  out. 

I  am  of  opinion  to  reverse,  and  remand  the  cause 
for  a  new  trial. 

The  other  judges  concurred. 

The  judgment  was  as  follows  : 

It    seems  to  the  court,  that  whether    the   city   of 
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1856.    Wheeling  had  or  had  not  laAvful  authority  to  grade  the 
Term,    ^'l^y  ^^  construct  the  sewer  in  the  bill  of  exceptions 

mentioned,  so  as  to  cause  the  water  which  had  hitherto 

Amick   Aq^^j  Qygj.  a  par^  Qf  ii^Q  ]qi  Qf  tjj^  defendant  to  flow 

Tharp.  over  another  part  of  said  lot,  to  the  injure  of  the  de- 
fendant, the  defendant  had  no  legal  right  to  obstruct 
the  flow  of  water  through  said  sewer  so  as  thereby  to 
cause  the  water  to  be  dammed  and  thrown  back  on 
the  property  of  the  plaintiff,  to  his  injury :  And  con- 
sequently, that  the  Circuit  court  erred  in  giving  the  in- 
structions in  said  bill  of  exceptions  mentioned.  It  is 
therefore  considered,  &c.  that  the  judgment  be  re- 
versed, &c.  with  costs,  verdict  set  aside,  and  cause  re- 
manded for  new  trial ;  on  which  the  Circuit  court  will 
not  repeat  such  instructions,  if  asked. 
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White  v.  Campbell.  1856. 

July 


September  9. 

In  an  action  for  the  seduction  of  the  plaintiff's  daughter,  to  en- 
hance the  damages,  he  may  prove  that  the  defendant  promised 
to  marry  her,  and  by  means  of  said  promise  had  succeeded  in 
debauching  her. 

This  was  an  action  instituted  by  George  W.  Camp- 
bell against  John  White,  for  the  seduction  of  the 
daughter  of  the  plaintiff.  On  the  trial,  after  the 
plaintiff  had  introduced  evidence  tending  to  prove 
that  the  defendant  had  debauched  his  daughter,  to 
enhance  the  damages,  he  proposed  to  prove  that  the 
defendant  had  promised  said  daughter  to  marry  her, 
and  by  means  of  said  promise  had  succeeded  in  de- 
bauching her.  The  defendant  objected  to  the  admis- 
sion of  this  evidence ;  but  the  court  overruled  the 
objection ;  and  he  excepted.  There  was  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  eight  hundred 
dollars.  Whereupon  the  defendant  applied  to  this, 
court  for  a  supersedeas,  which  was  allowed. 

Robert  Johnsion,  for  the  appellant. 
Fry,  for  the  appellee. 

Moncure,  J.  delivered  the  opinion  of  the  court: 
The  action  brought  by  a  father  for  the  seduction  of 
his  daughter  is  founded  on  the  supposed  relation  of 
master  and  servant;  and  at  common  law,  it  was  ne- 
cessary to  aver  and  prove  loss  of  service  in  order  to 
maintain  the  action.  It  was  long  and  well  settled, 
however,  that  loss  of  actual  service  had  little  to  do 
with  the  action;  and  that,  in  substance,  it  was  an 
action  for  damages,  not  only  for  the  loss  of  service. 
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1856.  but  also  for  all  that  the  plaintiff  could  feel  from  the 
Term,  ^^^^re  of  the  injury.  The  jury,  in  assessing  the  da- 
mages, might  consider  his  loss  of  the  comfort,  as  well 


^^*®  as  the  service,  of  the  daughter,  in  whose  virtue  he 
Camp-  could  feel  no  consolation,  and  his  anxiety  as  the  pa- 
rent of  other  children  whose  morals  might  be  cor- 
rupted by  her  example.  Greenl.  Ev.  §  579.  The 
Code,  ch.  148,  §1,  p.  589,  has  provided,  that  "an 
action  for  seduction  may  be  maintained  without  any 
allegation  or  proof  of  the  loss  of  the  service  of  the 
female  by  reason  of  the  defendant's  wrongful  act.'* 
The  action  is  now,  in  form  as  well  as  substance,  an 
action  to  recover  damages  for  the  wound  inflicted  by 
the  seducer  on  the  peace  and  happiness  of  the  injured 
father.  These  damages  are  exemplary ;  and  whatever 
evidence  reasonably  tends  to  aggravate  the  offender's 
wrong,  and  show  the  extent  of  the  father's  loss,  is 
legal  and  proper.  Evidence  of  the  means  by  which 
the  seduction  was  accomplished  is  of  that  character. 
And  upon  principle,  therefore,  it  would  seem  to  be 
very  clear,  that  if  the  wicked  act  was  accomplished 
by  means  of  a  prior  promise  of  marriage,  evidence  of 
guch  promise  would  be  admissible  in  aggravation  of 
the  damages.  That  such  promise  is  an  independent 
cause  of  action  by  the  daughter,  is  no  good  reason 
why  it  should  not  be  proved  in  aggravation  of  da- 
mages in  the  father's  action  for  seduction.  His  ac- 
tion \s  ex  delicto ;  her's  ex  contractu.  The  evidence  is 
merely  collateral  to  his  action,  while  it  is  the  very 
foundation  of  her's.  Each  has  a  perfect  right  to  re- 
cover damages  to  the  full  extent  of  the  wrong  done  to 
each ;  and  in  order  to  do  so,  may  prove  whatever  may 
reasonably  serve  to  show  the  measure  of  damages 
sustained  by  each. 

Thus  stands  the  case  on  principle.  How  does  it 
stand  on  authority  ?  We  have  no  decision  of  our  own 
on  the  subject,  and  are  therefore  Jefl  free  to  follow 
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principle,  aided  by  whatever  light  we  may  be  able  to     1856. 
derive  from  decisions  elsewhere.     In  Dodd  v.  Noriis,    xerm.    * 

3  Camp.  R.  519,  decided  at  nisi  j^rius  in  1814,  Lord 

Ellenborough  held  that  the  daughter,  examined  as  a  ^^^^ 
witness  in  the  action,  might  be  asked  whether  the  Camp- 
defendant  had  not  paid  his  addresses  to  her  in  an 
honorable  way,  but  not  whether  he  had  promised  to 
marry  her.  To  admit  evidence  of  a  direct  promise  of 
marriage  would  be,  he  said,  to  allow  the  parent  to  re- 
cover damages  for  a  breach  of  that  promise  upon  the 
testimony  of  the  daughter.  We  cannot  see  the  force 
of  the  distinction  thus  drawn  between  evidence  of  a 
direct  promise  of  marriage,  and  evidence  tending  to 
prove  such  a  promise.  If  one  is  admissible,  the  other 
should  be.  This  case  has  never,  so  far  as  we  have 
seen,  been  directly  recognized  as  a  binding  authority 
in  England.  In  Mliott  v.  Nieklin,  5  Price's  R.  641, 
decided  by  the  Court  of  exchequer  in  1818,  Dodd  v. 
Notris,  was  referred  to  and  explained  by  Garrow, 
baron,  who  had  been  counsel  in  the  case.  There  the 
evidence  was  not  of  a  promise  of  marriage,  but  that 
the  defendant  was  addressing  the  plaintift*'s  daughter ; 
and  the  court  unanimously  admitted  the  evidence. 
They  carefully  avoided  deciding  the  question  whether 
evidence  of  a  promise  of  marriage  would  have  been 
admissible,  as  the  case  did  not  require  it.  There  has 
been  no  other  English  case  on  the  subject  since  Do(fd 
V.  Norris,  that  we  have  seen.  There  is  a  prior  case, 
Ttdlidge  v.  Wade,  3  Wils.  R.  18,  decided  in  the  Com- 
mon pleas  in  1769.  But  in  that  case  the  evidence  was 
admitted,  and  with  approbation,  by  Lord  C.  J.  Wil- 
mot;  though  Bathurst,  one  of  the  justices,  said  such 
evidence  was  improper.  In  Xew  York,  it  seems,  the 
doctrine  of  Dodd  v.  Non^is  has  been  followed.  1  John. 
R.  296  ;  2  Wend.  R.  459;  7  Id.  193.  Though  it  has 
been  much  modified  in  a  more  recent  case.  5  Denio's 
R.  367.     Few  other  cases  on   the    subject  are  to  be 


Digitized  by 


Google 


576  COURT    OF   APPEALS   OF   VIRGINIA. 

1856.  found  in  the  American  books.  Some  of  the  best  ele- 
Term.  iTientary  writers  seem  to  disapprove  the  doctriue  of 
Dodd  V.  Norn's^  and  think  the  evidence  is  or  ought  to 
be  admissible.  See  3  Stephens'  X.  P.  2356  ;  3  Star- 
kie's  Ev.  1310,  title  Seduction ;  Greenl.  Ev.  §  579, 
same  title. 

We  think  the  evidence  is  admissible,  for  the  purpose 
for  which  it  was  offered  in  this  case,  and  that  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed.. 
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Hicfimond. 

GiLKESON  V.  The  Frederick  Jw^fee^.  1856. 

October 

November  18.  '^®^°^- 

1.  The  constitution  of  Virginia,  article  4,  §  22,  23,  25,  in  relation  to 

taxation  and  finance,  relate  to  taxation  by  the  general  assem- 
bly for  the  purposes  of  state  revenue,  and  do  not  apply  to 
taxes,  levies,  &c.  by  counties,  corporations,  &c.  for  the  local 
purposes  of  such  bodies.* 

2.  The  general  assembly  has  full  power  to  authorize  counties,  mu- 

nicipal corporations  and  the  like,  to  levy  taxes  within  their 
bounds  for  their  peculiar  purposes.  And  the  mode,  subjects, 
and  extent  of  such  taxation  is  not  limited  or  regulated  by 
the  provisions  of  the  constitution  in  relation  to  taxation  and 
finance. 

3.  The  act  of  June  7,  1852,  Sess.  Acts  of  1852,  p.  12,  authorizing 

assessments  in  certain  eases  on  the  ofi^ce  of  sherifis  and  ser- 
geants, is  not  in  violation  of  the  constitution .f 

4.  An  assessment  of  four  hundred  dollars  upon  the  sheriff  of 

Frederick  county,  laid  on  the  4th  of  October  and  to  be 
paid  on  the  Ist  of  February  following,  is  not  in  violation  of 
the  act  of  3852.t 

5.  If  the  time  of  payment  fixed  by  the  court  was  inconsistent 

with  the  act,  that  would  not  render  the  assessment  void ;  but 
it  would  be  corrected  as  to  the  time  of  payment. 

At  a  court  held  for  the  county  of  Frederick,  all  the 
justices  of  the  county  having  been  summoned  for  the 
purpose,  it  was  ordered  that  the  sum  of  four  hundred 
dollars  be  taxed  on  the  sherift'  of  the  county,  to  be 


*  For  these  provisions  of  the  constitution,  see  the  opinion  of 
Judge  Samubls. 

t  This  act  authorizes  the  county  courts  and  the  city  authorities 
to  assess  a  tax  on  the  ofiSce  of  sheriff  and  sergeant,  for  the  pur- 
poses of  the  county  or  city.  And  it  provides  that  said  levies  shall 
be  payable  semiannually,  if  so  required  by  the  court  or  other  body 
ordering  the  same.  But  they  shall  not  for  any  one  year,  exceed 
eleven  hundred  dollars  on  the  ofl&ce  of  sheriff  in  certain  specified 
(X)Tmties,  of  which  Frederick  county  is  one :  And  other  rates  are 
fixed  for  other  counties  and  cities. 
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1856.    paid  on  the  first  of  the  next  February.     At  the  April 
^Te?m^'  term  of  the  court  for  1853,  Thomas  A.  Tidball  was 


appointed  a  commissioner  to  settle   the   accounts  of 

Gilkeson  William  D.  Gilkeson,  for  all  charges  of  the  county 

Fred-    asrainst  him  as  sheriff  of  the  county.      And  Tidball 
erick 
justices,  having  reported  to  the  court  that  the  sheriff  refused 

to  pay  the  tax  assessed  upon  his  office,  the  court  at 
its  May  term  directed  the  attorney  for  the  common- 
wealth to  take  the  necessary  steps  to  enforce  the  pay- 
ment thereof.  In  pursuance  of  this  direction,  the 
attorney  gave  to  Gilkeson  a  written  notice  that  at  the 
June  term  of  the  court  a  motion  would  be  made  in 
the  name  of  the  commonwealth  for  the  use  of  the 
county  of  Frederick,  for  a  judgment  against  him  for 
the  said  sum  of  four  hundred  dollars. 

At  the  June  term  the  motion  came  on  to  be  heard, 
when  the  court  awarded  a  judgment  against  Gilkeson, 
who  was  still  the  sheriff,  for  the  sum  of  four  hundred 
dollars,  with  interest  from  the  dat€  of  the  judgment. 
Gilkeson  thereupon  took  the  case  to  the  Circuit  court 
by  supersedeas :  But  when  the  cause  came  on  to  be 
heard  in  that  court,  the  judgment  of  the  County 
court  was  affirmed.  He  then  applied  to  this  court  for 
a  supersedeas^  which  was  allowed. 

Philip  WilfiamSy  for  the  appellant. 
Bj/rd  and  Holliday^  for  the  appellee. 

Samuels,  J.  The  plaintiff  seeks  to  reverse  the 
judgment  in  this  case  for  two  reasons  : 

Ist.  Because  the  statute  of  June  7,  1852,  Sess. 
Acts,  p.  12,  §  1,  is  not  such  as  the  general  assembly 
might  enact  under  the  constitution  of  Virginia. 

2d.  Because,  if  the  statute  be  constitutional,  yet 
the  action  of  the  County  court  under  it  is  not  war- 
ranted by  the  law. 

The  power  of  the  courts  to  decide  against  the  va- 
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lidity  of  a  statute  which  is  in  conflict  with  the  consti-     1856. 
tution,  is  beyond  question.     The  duty  of  the  court  so    xerm.*^ 


to  decide,  when  a  proper  case  is  presented,  is  mani 

festly  plain.  ^^^^^^^ 

We  are  referred  to  the  constitution,  article  4,  title  Fred- 
"  taxation  and  finance,"  §  22,  25,  with  which,  it  is  justices, 
alleged,  the  statue  under  consideration  is  in  conflict. 
It  is  said  to  be  in  violation  of  these  provisions  of  the 
constitution  in  this,  that  it  allows  a  rate  of  taxation 
which  is  not ''  equal  and  uniform  throughout  the  com- 
monwealth ;' '  nor  equal  and  uniform  within  any  one 
county:  That  a  subject,  the  oflice  of  sherift*,  is  taxed, 
the  incumbent  of  which,  being  assessed  with  a  tax  on 
the  fees  or  income  of  his  oflice,  is  exempt  from  any 
further  tax,  a  license  tax,  on  the  oflice  itself:  That  the 
general  assembly  itself  has  no  power  to  impose  a  tax 
such  as  this,  and  of  consequence,  could  not  delegate 
to  the  county  courts  the  power  to  impose  it. 

It  is  necessary,  to  avoid  confusion  and  its  consequent 
error,  to  keep  separate  things  which  are  essentially 
difierent ;  to  distinguish  between  the  revenue  of  the 
commonwealth  at  large,  its  modes  of  assessment  and 
collection,  and  the  revenues  of  the  coujSfties,  (levies, 
poor  rates  and  other  charges,)  and  their  modes  of  as- 
sessment and  collection.  As  to  the  commonwealth's 
revenue;  the  constitution,  article  4,  §  22,  prescribes 
that  *'  taxation  shall  be  equal  and  uniform  throughout 
the  commonwealth,  and  all  property  other  than  slaves 
shall  be  taxed  in  proportion  to  its  value,  which  shall 
be  ascertained  in  such  manner  as  may  be  prescribed 
by  law."  This  section  manifestly  relates  to  the  com- 
monwealth's revenue,  and  to  nothing  else :  Its  place 
in  the  constitution  and  its  language  require  that  it 
should  be  so  construed.  That  it  does  not  apply  to 
county  charges  is  apparent  from  the  fact  that  they  are 
nowhere  mentioned  in  the  constitution.  It  is  not  pro- 
per to  seize  upon  general  words  used  with  reference  to 
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1856.  one  subject,  and  apply  them  to  a  subject  not  in  the 
Ter^  mind  of  the  law  giver  when  the  words  were  need. 
Pendleton,  judge,  Case  of  the  County  levy,  5  Call  141. 
We  could  not  give  the  construction  contended  for  by 
Fred-  applying  this  section  to  county  charges,  without  im- 
jrwdcee.  puting  to  the  framers  of  the  constitution  either  gro« 
ignorance  of  the  condition  of  the  several  counties  of 
the  state,  or  a  wilful  disregard  of  justice.  The 
framers  of  the  constitution  did  know  that  there  was 
a  great  difference  in  the  amount  of  county  charges  b 
the  several  counties ;  they  did  know  that,  at  different 
times  in  the  same  county,  there  was  great  inequality 
in  the  amount  of  those  charges ;  yet  to  have  prescribed 
a  rate  "  equal  and  uniform  "  for  all  counties,  without 
regard  to  their  wants,  would  have  been  highly  unjust 
Although  the  people  of  Virginia  may  be  rightfully  re- 
quired to  contribute  to  the  expenses  of  their  govern- 
ment in  all  its  departments,  yet  if  in  some  local  de- 
partments their  expenses  be  small,  they  cannot  be 
required  to  pay  large  sums  for  the  mere  purpose  of 
preserving  an  "  equal  and  uniform  "  rate  of  taxation. 
Thus  I  am  of  opinion  that  the  rate  of  taxation  pre- 
scribed by  the  twenty-second  section  is  not  necessarily 
to  govern  in  levying  to  defray  county  charges. 

For  the  same  and  other  reasons,  not  yet  expressed, 
I  am  of  opinion  that  county  levies  and  other  charges 
are  not  affected  by  so  much  of  the  twenty-second  sec- 
tion as  requires  taxes  to  be  laid  on  all  property,  other 
than  slaves,  in  proportion  to  its  value ;  nor  by  so  much 
of  the  twenty  third  section  as  prescribes  a  tax  on  each 
slave  over  twelve  years  of  age,  equal  to  the  tax  on 
land,  of  the  value  of  three  hundred  dollars.  As  already 
said,  this  part  of  the  constitution,  from  its  face  and 
context  is  intended  to  apply  to  the  commonwealth  at 
large,  and  not  to  counties  or  subdivisions.  The  co- 
temporary  history  of  the  adoption  of  the  constitution 
leaves  no  doubt  on  the  subject.     These  sections  were 
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inserted  to  reconcae  an  alleged  antagonism  of  interests     1856. 
between  the  western  and  eastern  portions  of  the  state.    Term.^ 


The  western  portion  of  the  state  had  a  large  relative  -; 

portion  of  the  white  population,  and  but  a  small  rela-  ^"'^'^ 

tive  portion  of  the  slaves,  within  the  commonwealth ;    Fred- 

6nck 
the  people  of  the  western  portion  desired  to  make  in-  justices. 

ternal  improvements  which  would  require  the  expen- 
diture of  large  revenues ;  and  the  people  of  the  eastern 
portion  of  the  state,  who  held  much  the  largest  pro- 
portion of  the  slaves,  were  apprehensive  that  the  large 
revenues  required  might  be  levied  by  making  a  discri- 
mination against  property  in  slaves ;  and  to  obviate 
this  apprehension,  the  rule  of  equality  and  uniformity 
was  adopted  and  made  part  of  the  constitution.  If 
we  look  to  these  sections  standing  alone,  or  in  connec- 
tion with  the  reasons  for  their  adoption,  it  must  l>e 
seen  that  they  have  no  application  whatever  to  county 
charges  of  any  kind. 

It  is  said,  moreover,  that  the  statute  is  in  \aolation 
of  the  twenty-fifth  section  of  the  fourth  article  of  the 
constitution,  which  provides  that  "  the  general  assem- 
bly may  levy  a  tax  on  incomes,  salaries  and  licenses ; 
but  no  tax  shall  be  levied  on  property  from  which  any 
income  so  taxed  is  derived,  or  on  the  capital  invested 
in  the  trade  or  business  in  respect  to  which  the  license 
so  taxed  is  issued."  The  same  general  answer  may 
be  given  to  this  objection,  that  was  given  to  that  in 
regard  to  the  rates  and  subjects  of  taxation ;  that  is, 
that  the  section  applies  only  to  the  commonwealth's 
revenue  and  not  to  county  levies.  If  it  were  other- 
wise, however,  the  plaintiff  would  find  great  difliculty 
in  bringing  himself  within  the  terms  of  this  section. 
It  was  intended  thereby  to  protect  any  party  from 
double  taxation— once  on  his  income,  and  again  on 
the  property  yielding  the  income.  Property,  and  in- 
come from  the  same  property,  cannot  both  be  taxed 
at  the  same  time;  but  unless  we  hold  the  office  of 
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1866.    sherift  to  be  property,  the  case  does  not  come  within 
Term;'  *^^  twenty-fifth  section.     This  office,  or  an  office  of 


any  kind  is  not  embraced  by  any  just  definition  of  the 
Gilkeson  ^^^.^j  property. 

Fred-  It  is  alleged,  moreover,  that  the  general  assembly 
jiwtices.  itself  has  no  power  to  impose  a  tax  such  as  this,  and 
that  therefore  it  could  not  delegate  it  or  confer  it  on 
the  county  courts. 

In  ascertaining  the  extent  of  the  legislative  autho- 
rity vested  in  the  general  assembly,  it  must  be  borne 
in  mind  that  the  federal  constitution,  within  its  limited 
scope,  the  bill  of  rights  and  the  constitution  of  Vir- 
ginia, prescribe  its  only  limits.  No  suggestion  has 
been  made  that  either  the  federal  constitution  or  the 
bill  of  rights  is  invaded  by  the  statute  under  conside- 
ration ;  they  may  therefore  be  dismissed  from  further 
investigation.  The  constitution  of  Virginia  contains 
certain  mandates  and  certain  restrictions  applicable  to 
the  departments  of  state  government,  legislative,  ex- 
ecutive and  judiciary,  respectively.  It  is  a  modificii- 
tiuu  and  arrangement  of  the  sovereign  power  retained 
by  the  state,  and  a  distribution  thereof  amongi?t  the 
appropiate  departments.  The  legislative  department 
(now  under  consideration)  is  clothed  with  the  power 
of  making  any  law  within  the  limits  above  stated. 
The  constitution  of  Virginia  requires  certain  laws  to 
be  enacted ;  it  forbids  the  enactment  of  certain  other 
laws.  It  is  said  that  the  statute  before  us  is  of  the 
forbidden  class ;  that  levies  for  county  charges  come 
within  the  twenty-second  and  twenty-fifth  sections  of 
the  fourth  article  of  the  constitution;  that  the  rates 
and  subjects  by  and  from  which  state  revenue  is  to  be 
levied,  are  to  be  observed  in  county  levies.  The  an- 
swer to  this  objection  has  been  already  given;  it  is 
that  these  sections  were  intended  to  appl}'  only  to  the 
state  revenue. 

The  constitution,  article  6,  §  28,  directs  that  **  the 
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justices  shall  receive  for  their  services  in  court  a  per     1856. 
diem  compensation,  to  be  ascertained  by  law,  and  paid    xerm' 


Gilkeeon 

V. 


out  of  the  county  treasury."  This  is  the  only  section 
having  the  slightest  reference  to  the  expenses  within 
the  counties.  The  organization  of  the  county  treasury  Fred- 
and  its  mode  of  supply  are  in  nowise  provided  for  by  justices, 
the  constitution.  They  were  left  to  pass  (with  innu- 
merable other  subjects)  under  the  control  of  the  legis- 
lature. There  they  had  been  from  a  time  anterior  ta 
the  adoption  of  the  first  constitution,  during  all  the 
time  of  the  first  and  second  constitutions,  and  there 
the  third  and  last  constitution  still  leaves  them. 

The  power  of  the  general  assembly  to  confer  autho- 
rity on  county  courts,  city  councils,  corporations  and 
other  organized  bodies  to  impose  local  taxes  for  local 
purposes,  had  been  exercised  from  the  adoption  of  the 
first  constitution  down  to  the  formation  of  the  last. 
The  rates  and  subjects  of  taxation  were  different  in 
many  instances,  if  not  in  all;  the  powers  conferred 
were  not  always  the  sarne,  but  were  varied  to  meet  the 
exigencies  of  particular  circumstances,  and  frequently 
were  left  to  the  discretion  of  the  body  on  which  they 
w^ere  conferred.  All  this  was  known  to  the  conven- 
tion; yet  no  explicit  provision  was  inserted  in  the  con- 
stitution changing  this  power  of  the  general  assembly. 
Surely  if  a  change  in  the  whole  scheme  of  local  taxa- 
tion was  intended,  the  convention  would  have  ex- 
pressed the  intention  in  plain  terms,  and  not  have  left 
us  to  arrive  at  it  by  a  forced  construction. 

The  objection  to  this  power  of  the  general  assembly 
has  been  passed  on  several  times  by  this  court ;  and 
the  power  under  the  first  and  second  constitutions  has 
been  affirmed.  In  6  Call  139,  we  find  an  opinion  of 
Judge  Pendleton  in  the  Case  of  the  County  levy,  said  to 
have  been  pronounced  in  the  Court  of  appeals.  No 
statement  of  the  case  is  given,  but  it  may  be  gathered 
from  the  opinion  that  the  validity  of  a  county  levy 
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1856.    asBessed  by  the  County  conrt  of  Fairfax,  was  drawn 
Term!'  ^^  question,  because  the  power  of  levying  taxes  could 

be  exercised  only  by  representatives  chosen  by  the 

Gilkeson  people,  and  could  not  be  delegated  to  the  County 
Fred-  court ;  yet  Judge  Pendleton  was  of  opinion  the  levy 
justices,  was  well  laid.  From  the  fact  that  the  county  courts 
have  continued  from  that  time  to  this  to  exercise  the 
power  of  laying  levies,  we  may  infer  that  the  ques- 
tion was  regarded  as  settled  either  by  this  case  or 
otherwise. 

In  Goddin  v.  Oriimp^  8  Leigh  120,  this  court  decided 
that  the  general  assembly  acted  within  its  constitu- 
tional power,  in  conferring  on  the  common  council  of 
the  city  of  Richmond  authority  to  levy  taxes  within 
the  city  to  pay  a  subscription  to  the  James  river  and 
Kanawha  company. 

In  Harrison  justices  v.  Holland^  3  Gratt.  247,  it  was 
decided  that  an  act  of  assembly  requiring  a  county 
court  to  lay  a  levy  upon  the  tithables  of  the  county, 
for  the  purpose  of  improving  the  navigation  of  a  stream 
lying  within  it,  though  passed  without  the  assent  of 
the  people,  was  constitutional. 

In  the  case  of  Btdl,  ^c.  v.  Aceomack  school  commis- 
sioners, recently  decided  by  this  court,  supra  78,  it  was 
held  that  a  statute  was  constitutional,  which  conferred 
on  certain  commissioners  for  certain  districts  in  Acco- 
mack the  power  of  taxation  for  the  purpose  of  estab- 
lishing free  schools. 

I  am  of  opinion  that  the  power  of  local  taxation  for 
local  purposes  is  in  nowise  varied  or  changed  by  the 
constitution  of  1851 ;  but  that  it  remains  the  same  as 
under  the  first  and  second  constitutions  :  and  that  the 
objection  on  the  first  ground  is  not  well  taken. 

It  remains  to  consider  the  second  error  alleged  as 
cause  for  reversing  the  judgment. 

The  plaintift*  being  the  incumbent  in  oflice  at  the 
time  the  levy  was  assessed,  and  continually  thereafter 
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until   the  time  when  the  levy  became   payable,  and     1856. 
even  up  to  the  time  the  judgment  was  rendered,  it    xerm.^ 


could  make  no  diflference  to  him  whether  the  assess- 
ment was  on  him  as  sheriff,  or  on  the  office  of  sheriff;  ^^^^^son 

the  result  would  be  the  same.  Fred- 

erick 
In  ascertaining  the  comparative  weight  of  the  bur-  justices. 

den  imposed  by  the  court  with  that 'which  the  law 
authorized,  two  elements  must  be  taken  into  the  esti- 
mate, to  wit,  the  amount  of  money,  and  the  time  of 
payment.  It  is  perfectly  obvious  that  a  smaller  sum 
to  be  paid  promptly  may  be  a  more  onerous  charge, 
than  a  larger  sum  the  payment  of  which  is  postponed 
to  a  remote  time.  If  we  may  adopt  this  mode  of 
making  the  estimate,  it  will  be  found  that  four  hun- 
dred dollars  assessed  at  October  court,  payable  the 
first  of  February  then  next,  is  far  less  burdensome 
than  eleven  hundred  dollars,  payable  at  the  end  of  the 
six  months  prescribed  by  the  general  law  of  county 
levies.  Code  of  Virginia,  ch.  54,  §  15,  16,  or  payable 
semiannually,  as  might  have  been  directed  under  the 
statute  of  June  7,  1852. 

If,  however,  it  be  conceded  that  the  time  fixed  by 
the  court  for  payment  was  less  than  that  allowed  by 
law,  still  the  levy  would  not  be  thereby  vitiated ;  but 
so  much  of  it  as  was  rightly  done  would  be  sustained, 
and  so  much  of  it  as  was  wrongly  done  would  be  cor- 
rected, and  made  to  conform  to  the  general  law  con- 
tained in  §  15,  16,  above  cited.  In  this  view  of  the 
case  the  levy  assessed  at  the  October  term  1862,  on 
the  fourth  day  of  the  month,  was  payable  the  4th  of 
April  1853.  Nothing  whatever  was  done  to  enforce 
payment  until  the  4th  of  April  1853,  when  an  order 
was  made  requiring  the  sheriff  to  settle  his  account  of 
the  levies.  At  the  May  term  it  was  ascertained  that 
the  sherift  refused  to  account  for  the  levy  assessed  at 
the  October  term;  and  thereupon  the  court  ordered 
that  the  commonwealth's  attorney  should  take  such 
Vol.  XIII — 74 
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1866.  steps  as  might  be  necessary  to  enforce 
Tera^^  thereof.  At  the  June  term  the  judgment  now  before 
us  was  rendered  on  motion  made  after  due  notice 
under  §  16,  chap.  64,  of  the  Code.  Thus  it  appears 
that  if  the  court  erred  in  fixing  the  time  of  payment 
at  the  first  of  February  1853,  yet  it  was  corrected  bv 
the  law  and  proceedings  had  under  it,  and  that  no 
injury  has  been  done  to  the  plaintiff. 
I  am  of  opinion  to  affirm  the  judgment. 

The    other   judges    concurred    in   the   opinion  of 
Samuels,  J. 

Judgment  affirmed. 
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Carrington  v.  Goddin.  1857. 

January 

•  February  3.  '^®™- 

A  party  having  an  interest  in  or  claim  to  land  held  adversely 
by  another,  may  under  the  Code,  ch.  116,  J  5,  p.  500,  sell  and 
convey  the  same ;  and  his  grantee  may  maintain  ejectment 
for  it  * 

Testator  empowers  his  executors  to  set  apart  so  much  of  his  es- 
tate, not  specifically  bequeathed,  as  they  may  think  sufficient 
to  produce  a  clear  annual  income,  by  rent  or  interest,  of  two 
thousand  dollars  ;  which  is  directed  to  be  distributed  among 
certain  legatees  for  life.  And  after  some  other  unimportant 
provisions,  he  gives  the  balance  of  his  estate  among  his 
nephews  and  nieces.  And  then  he  says,  "  And  for  the  pur- 
pose of  making  such  division  with  greater  facility,  I  hereby 
give  to  my  executors,  or  such  of  them  as  may  choose  to  act, 
full  power  to  sell  or  otherwise  dispose  of  the  whole  or  any 
part  of  said  property,  in  such  time  and  manner  and  on  such 
credit  as  to  them  may  seem  most  beneficial  for  the  whole.'' 

1.  Queers  :  If  the  legal  title  to  the  real  estate  vested  in  the 

executor. 

2.  The  executors  had  full  power  and  authority  to  sell  all  or 

any  part  of  the  real  estate ;  and  a  bona  fide  purchaser 
from  them  is  not  bound  to  show  that  such  sale  was 
necessary  for  the  purpose  of  making  division  among 
the  devisees. 

3.  A  bona  fide  purchaser  will  not  be  afiected  by  the  failure 

of  the  executors  to  account  for  the  purchase  money ; 
and  therefore  evidence  to  prove  such  failure  is 
properly  excluded  in  an  action  at  law  between  a 
claimant  under  such  purchase  and  the  devisees. 

4.  The  executors  by  a  deed  reciting  that  it  is  made  in  exe- 

cution of  the  powers  vested  in  them,  in  consideration 
of  an  exchange  of  land  made  with  A  (one  of  the  ex- 
ecutors) and  for  the  fiirther  consideration  of  one 
dollar  paid  by  the  purchaser,  convey  a  lot  belonging 
to  their  testator's  estate.  Such  a  deed  on  its  face  is 
not  invalid ;  but  passes  the  title  to  the  purchaser. 


*  Oxle,  ch.  116,  ?  5,  p.  500.  "  Any  interest  in  or  claim  to  real  es- 
tate may  be  disposed  of  by  deed  or  will.  Any  estate  may  be  made 
to  commence  in  futnro  by  deed,  in  like  manner  as  by  will.  And 
any  estate  which  would  be  good  as  an  executory  devise  or  bequest, 
shall  be  good  if  created  by  deed." 
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1857.  5.  In  an  action  of  ejectment  by  a  party  claiming  uader  the 

January  purchaser  against  the  deviseee,  evidence  to  prove  that 

^®"^*  the  consideration  of  the  deed  was  different  firom  that 

^     .     '  expressed  in  it,  is  inadmissible. 

tQn       3.  A  deed  of  trust  conveys  two  small  lots  in  Adams'  Valley,  with 
V.  other  property ;  and  upon  its  face  sliows  that  it  was  intended 

Goddin.  ^q  convey  all  the  property  of  the  grantor.    In  fact  three  lots 

had  been  conveyed  to  the  grantor,  though  two  of  them 
fronted  on  the  same  street  and  adjoining  each  otiier,  and 
both  together  fronted  but  sixty-two  feet  on  the  street,  and 
they  were  uninclosed. 
1.  It  is  not  competent  to  prove  by  the  grantor  that  he  in- 
tended to  include  both  parcels  of  the  lots  in  his  deed, 
though  there  is  no  objection  to  his  competency  as  a 
witness. 
.  2.  If  it  is  doubtful  on  the  face  of  the  deed  whether  one  or 
both  of  the  parcels  were  intended  to  be  conveyed,  the 
deed  will  be  construed  most  strongly  against  the 
grantor,  and  so  as  to  give  it  effect,  rather  than  that  it 
should  be  void  for  uncertainty. 
3.  Though  it  is  not  competent  to  prove  by  the  grantor  his  in- 
tention to  convey  by  his  deed  the  land  in  controversy, 
yet  he  may  identify  the  lot,  and  may  show  that  it 
answers  to  the  description  embraced  in  the  deed. 

4.  In  an  action  of  ejectment,  the  tenant,  without  disclaiming  title 

to  any  part  of  the  land  in  the  declaration  mentioned,  i^oves 
upon  the  trial  that  he  is  only  in  possession  and  claiming  title 
to  a  part  of  it.  A  verdict  and  judgment  in  favor  of  the  plain- 
tiff for  all  claimed  in  the  declaration,  is  not  erroneous ;  or  if 
it  is,  it  is  not  an  error  by  which  the  tenant  is  injured,  or  of 
which  he  can  complain  in  an  appellate  court. 

5.  On  a  bill  of  exceptions  to  the  refusal  of  the  court  to  Rrant  a 

new  trial  on  the  ground  that  the  verdict  is  contrary  to  the 
evidence,  the  evidence  and  not  the  facts  proved,  is  stated. 
The  court  will  reject  all  the  parol  evidence  of  the  exceptor, 
and  give  full  force  and  credit  to  all  the  evidence  of  his  adver- 
sary ;  and  will  not  reverse  the  judgment  unless  it  then  ap- 
pears to  be  wrong. 

This  was  an  action  of  ejectment  in  the  Circuit 
court  of  the  city  of  Richmond,  brought  by  Isaac  A. 
Goddin  against  George  M.  Carrington,  to  recover 
possession  of  a  lot  in  Adams'  Valley,  fronting  on 
Fifteenth  street.     The  lot  belonged  to  Richard  Adams 
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Id  his  lifetime.     He  died  in  1816,  possessed  of  a  very     1857. 
large  real  estate  in  the  city  of  Richmond,  having  first    5Snm?^ 

made  his  will,  which  wa«  duly  admitted  to  record  in 

the  Hustings  court  of  the  city.  By  the  first  clause  of  ^^^^^" 
his  will  he  says,  "  It  is  my  will  and  desire  that  my  v. 
executors  herein  after  to  be  appointed,  will  set  apart 
so  much  of  my  property,  not  herein  specifically  be- 
queathed, as  they  may  think  suflScient  to  produce  a 
clear  annual  income,  by  rent  or  interest,  of  two  thou- 
sand dollars.  Which  amount  I  wish  them  to  pay,  and 
I  hereby  give  in  manner  following,  viz :  The  sum  of 
five  hundred  dollars  annually  to  my  sisters  Tabitha, 
Elizabeth  Griffin  and  Anna  Carrington,  and  to  my 
niece  Sally  Bland  Adams,  to  be  paid  to  each  of  them 
for  and  during  her  life." 

The  testator  then  gives  the  burying  ground  includ- 
ing an  acre,  to  his  family,  and  one  thousand  dollars  to 
his  nephew  Richard  Lee  Smith,  which  he  says  is  all 
that  this  nephew  is  to  receive  from  his  estate;  and 
then  comes  the  residuary  clause,  as  follows :  "  The 
balance  of  my  property  of  every  sort,  kind  or  denomi- 
nation, whether  real  or  personal,  in  possession,  expec- 
tancy or  reversion,  I  give  and  bequeath  to  all  my 
nieces  and  nephews,  (except  the  two  already  herein 
provided  for,)  to  them  and  their  heirs  forever.  And 
for  the  purpose  of  making  such  division  with  greater 
lacility,  I  hereby  give  to  my  executors,  or  such  of 
them  as  may  choose  to  act,  full  power  to  sell  or  other- 
wise dispose  of  the  whole  or  any  part  of  said  pro- 
perty, in  such  time  and  manner  and  on  such  credit 
as  to  them  may  seem  most  beneficial  for  the  whole ; 
provided  that  the  old  mansion-house,  the  two  lots 
immediately  attached  thereto,  and  the  four  lots  now 
used  and  enclosed  as  my  garden,  be  assigned,  at  a  va- 
luation of  twenty  thousand  dollars,  to  Richard  Adams, 
the  son  of  my  brother  Samuel  G.  Adams ;  and  in  case 
of  his  death  under  the  age  of  twenty-one  years,  then 
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1857.     the  property  last  mentioned  shall  be  assigned  as  afore- 
Temi7  ®^^^  ^^  Richard  Henry  Adams,  the  son  of  my  brother 

John  Adams,  as  so  much  of  the  legacy  of  the  whole 

^^^-  estate. 

V.  The  testator  appointed  his  brothers  John  and  Sa- 

muel  G.  Adams. and  his  brother  in  law  William  Mar- 
shall, his  executors,  and  directed  that  they  should  not 
be  required  to  give  security,  except  that  so  many  of 
them  as  qualified  should  become  jointly  bound.  Mar- 
shall died  in  the  lifetime  of  the  testator;  the  other  two 
qualified  and  executed  bonds  in  the  penalty  of  one 
million  of  dollars. 

By  deed  bearing  date  the  20th  day  of  January  1819, 
John  and  Samuel  6.  Adams,  as  executors  of  Richard 
Adams,  by  virtue  of  the  power  vested  in  them,  *'  and 
for  and  in  consideration  of  an  exchange  of  land  made 
with  John  Adams,  and  for  the  further  consideration  of 
one  dollar  paid  by  Thomas  H.  Drew,"  conveyed  to 
said  Drew  a  lot  in  the  city  of  Richmond,  fronting  on 
Fifteenth  street,  about  thirty-three  feet  six  inches,  and 
running  back  of  irregular  width  one  hundred  feet. 
This  was  the  lot  in  controversy.  And  on  the  same 
day  John  Adams  and  wife  conveyed  to  Drew  another 
lot  adjoining  the  first,  and  fronting  about  twenty-nine 
feet  on  the  same  street.  It  appears  also  that  about  the 
same  time  John  Adams  and  wife  conveyed  to  Drew 
another  lot  fronting  forty-four  feet  on  Fifteenth  street, 
but  not  adjoining  the  other  lots. 

By  deed  bearing  date  the  6th  day  of  August  1819, 
the  firm  of  Drew,  Blair  &  Carroll,  of  which  Thomas 
H.  Drew  was  a  member,  conveyed  to  Andrew  Steven- 
son and  two  others,  all  their  property,  social  and  indi- 
vidual, including  their  household  furniture,  in  trust  to 
secure  certain  debts  due  to  the  Farmers  Bank  and  the 
Bank  of  the  United  States.  In  this  deed  is  conveyed 
two  small  lots  in  Adams'  Valley,  the  property  of 
Thomas  H.  Drew.     In  1853  Stevenson  the  survivinc: 
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trustee  sold,  and  by  deed  bearing  date  the  14th  day  of     1857. 
April  of  that  year,  conveyed  to  Isaac  A.  Goddin  a  lot    xerm7 

fronting  sixty-two  feet  on  Fifteenth  street,  embracing 

both  the  lots  conveyed  to  Drew  by  the  two  deeds  of     ^11"^" 
the   20th  of  January  1819,  herein  before  mentioned.       v. 
And  on  the   same   day  he  conveyed  to   George  W. 
Ruffin  the  other  lot  conveyed  to  Drew  by  John  Adams 
and  wife. 

On  the  trial  of  the  cause  the  plaintiif  introduced  in 
evidence  the  will  of  Richard  Adams,  the  deeds  of  the 
20th  January  1819,  the  deed  from  Drew,  &c.  to  Ste- 
venson, &c.  and  the  deed  from  Stevenson  to  him.  The 
defendant  then  introduced  in  evidence  the  deed  from 
Stephenson  to  Ruffin  and  the  deed  from  John  Adams 
and  wife  to  Drew  for  the  same  lot.  He  also  intro- 
duced evidence  to  prove  that  he  only  claimed  the  lot 
conveyed  by  the  executors  to  Drew,  and  that  at  the 
time  of  the  conveyance  by  Stevenson  to  the  plaintiff, 
he  was"  in  possession  of  that  lot,  claiming  it  as  the 
property  of  Richard  Adams'  estate,  of  which  he  was 
the  administrator  de  bonis  non  with  the  will  annexed, 
and  was  beside  interested  by  devise,  by  purchase  and 
as  guardian  of  his  infant  children  to  the  extent  of  one- 
third  thereof  He  proved  that  he  entered  it  upon  the 
assessor's  book  in  1842  as  the  property  of  Richard 
Adams'  estate,  and  had  paid  the  taxes  on  it  ever  since  ; 
and  that  in  1849  he  had  tilled  up  the  lot.  And  to 
show  that  the  executors  of  Richard  Adams  had  not 
duly  executed  the  powers  vested  in  them  by  his  will, 
in  executing  the  deed  to  Drew,  but  that  said  deed  was 
a  breach  of  their  trust,  offered  to  produce  in  evidence 
the  settlements  of  the  accounts  of  the  executors,  to 
show  that  they  had  never  credited  Richard  Adams' 
estate  with  any  thing  as  the  consideration  of  said  deed 
for  said  lot,  and  that  moreover  the  executors,  both  of 
whom  died  insolvent,  were  largely  in  arrear  to  the 
parties  interested   in  said  estate.     But   the  plaintiit 
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1857.     objected  to  the  introduction  of  the  accounts,  and  the 
Tera7  court  sustained  the  objection :    Whereupon  the  defen- 

dant  excepted. 

t^°^'  '^^^  plaintitt  introduced  a  witness  to  prove  that  the 
V.  lot  in  controversy  had  not  been  enclosed  by  the  de- 
fendant until  a  few  days  before  the  sale  by  Stevenson ; 
and  that  it  had  previously  been  vacant  for  upwards 
of  twenty-seven  years.  The  plaintiff  also  introduced 
Thomas  H.  Drew  as  a  witness.  He  said  that  when  he 
made  the  deed  to  Stevenson  he  meant  to  include  in  it 
all  the  property  he  had  in  Adams'  Valley.  That  he 
considered  there  were  but  two  lots.  That  he  never 
saw  the  deeds  by  which  they  were  conveyed  to  him 
until  long  after  the  deed  to  Stevenson  was  executed, 
and  did  not  know  that  there  were  three  deeds,  or  that 
either  of  them  was  by  the  executors.  That  John 
Adams  being  indebted  to  him,  and  greatly  embar- 
rassed, proposed  to  let  him  have  the  lots  tor  the  debt, 
and  promised  to  have  them  conveyed,  and  afterwards 
told  him  it  was  done.  He  had  no  treaty  about  them 
with  the  executors,  but  the  consideration  for  them 
was  the  debt  of  John  Adams:  There  was  no  ex- 
change of  land  between  him  and  John  Adams.  He 
said  further  that  he  never  took  actual  possession  of 
the  lot  in  controversy:  It  remained  vacant.  That  he 
had  never  paid  taxes  for  it ;  though  he  supposed  he 
had  until  within  the  previous  eighteen  months,  when 
upon  examination  he  found  he  had  paid  taxes  on  the 
other  two  lots,  but  not  on  that  conveyed  by  the  exec- 
utors. 

The  evidence  having  been  introduced,  the  defendant 
moved  the  court  to  give  the  following  instructions  : 

1.  If  from  the  evidence  the  jury  believe,  that  at 
the  time  of  the  purchase  by  the  plaintiff  of  the  pro- 
perty in  dispute  from  Stevenson  as  trustee,  the  defen- 
dant held  adverse  possession,  claiming  to  be  entitled 
thereto,  and  had  previously  openly  exercised  acts   of 
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ownership  over  it,  and  for  not  less  than  ten  years  had     1867. 
paid  the  taxes  upon  the  property,  then  the  plaintiff  is    xerm7 
not  entitled  to  recover  in  this  action.  

2.  That  the  aforesaid  deed  from  John  and  Samuel  ^'^^' 
G.  Adams  to  said   Drew  was  on    its  face  not  a  due       v.. 
execution  of  the    power  and  authority  conferred  by 

the  will  of  Richard  Adams,  but  a  violation  thereof 
and  a  breach  of  trust,  which  did  not  give  the  6aid 
Drew  a  legal  title  to  the  premises  conveyed  in  the 
said  deed ;  and  that  the  said  conveyance  of  Drew  to 
Stevenson  did  not  give  him  a  legal  title  to  the  lot  in 
dispute. 

3.  That  if  from  the  evidence  the  jury  believe,  that 
the  lot  in  possession  of  the  defendant  and  claimed  by 
him  as  entirely  a  distinct  lot  from  the  two  lots  in  the 
aforesaid  two  deeds  from  John  Adams  and  wife  to 
Drew ;  and  that  Stevenson  under  the  trust  deed  from 
Drew  and  others,  has  sold  those  other  two  lots,  and 
his  right  to  do  so  as  to  them  has  not  been  disputed  or 
questioned,  then  the  jury  are  not  authorized  to  con- 
sider the  lot  in  the  possession  of  the  defendant  as  con- 
veyed in  the  said  trust  deed  to  Stevenson,  or  that  he 
had  as  trustee  a  right  to  sell  and  convey  the  same. 

4.  That  the  parol  testimony  herein  before  set  forth 
as  given  in  by  the  witness  Drew,  that  in  his  trust  deed 
to  Stevenson  he  meant  to  include  the  lot  in  contro- 
versy, was  legally  inadmissible,  and  they  ought  to  dis- 
regard it  in  making  up  their  verdict. 

But  the  court  refused  to  give  the  said  instructions ; 
being  of  opinion  that  a  bargainee  under  a  deed  from 
a  bargainor  who  was  out  of  possession,  and  against 
whom  adverse  possession  was  held,  may,  under  the 
Code  of  Virginia  maintain  ejectment  in  his  own  name; 
and  also  being  of  opinion  that  the  deed  from  John 
and  Samuel  6.  Adams  as  executors  of  Richard  Adams, 
was  at  law  on  its  fece  a  sufficient  execution  of  the 
power  of  sale  and  conveyance  conferred  upon  them 
Vol.  xni — 75 
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1857.    by  the  will  of  Richard  Adams :  And  likewise  being 
Term!^^  of  opinion  that  the  matter  embraced  in  the  third  in- 

struction  asked  for  was  a  matter  entirely  for  the  jury; 

ton°^  and  as  to  which  no  instruction  should  be  given  by  the 
V.       court. 

The  court  also  refused  to  give  the  fourth  instruc- 
tion ;  and  in  lieu  thereof,  the  competency  of.  Drew 
not  being  objected  to,  instructed  the  jury  to  disregard 
so  much  of  his  testimony  as  relates  to  what  lots  he 
meant  to  embrace  in  his  deed  of  trust  to  Stevenson 
and  others ;  and  that  they  were  to  consider  only  that 
portion  of  his  testimony  which  tends  to  identify  the 
lot  in  controversy,  and  to  show  that  it  answers  to  the 
description  embraced  in  said  deed.  Whereupon  the 
defendant  excepted  to  the  opinion  and  decision  of  the 
court. 

The  plaintiff  also  asked  the  court  to  instruct  the 
jury,  that  the  evidence  of  Thomas  H.  Drew,  insofar 
as  it  affects  or  discloses  the  consideration  upon  which 
the  deed  from  the  executors  of  Richard  Adams  to  him 
was  founded,  was  not  to  be  regarded  by  the  jurj*. 
This  instruction  the  court  gave;  and  the  defendant 
again  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff 
for  all  the  land  claimed  in  the  declaration.  And  there- 
upon the  defendant  moved  the  court  to  set  aside  the 
verdict  and  grant  him  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence:  But  the  court 
overruled  the  motion;  and  the  defendant  again  ex- 
cepted, referring  in  the  exception  to  the  evidence  stated 
in  the  previous  exceptions;  which  it  was  admitted  was 
all  the  evidence  in  the  cause.  From  the  judgment  of 
the  court  below  the  defendant  applied  to  this  court  for 
a  supersedeas,  which  was  awarded. 

Morson,  for  the  appellant,  insisted : 

1st.   That  the  court  erred  in  instructing  the  jury 
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that  the  bargainee  in  a  deed  from  a  bargainor  out  of    1857. 

possession,  and   against  whom  adverse  possession  is    Xerm7 

held,  may,  under  the   Code  of  1849,  maintain  eject 

ment  in  his  own  name.     He  referred  to  Tabb  v.  Baird,  CJarring- 

ton 

3  Call  ,475,  Hopkins  v.  Ward,  6  Munf.  38,  See  v.  Green-  v. 
fee.  Id.  •  303,  to  show  that  previous  to  the  Code  of 
1849,  such  a  party  could  not  maintain  ejectment ;  and 
he  insisted  that  the  purpose  and  effect  of  the  act, 
Code,  ch.  116,  §  5,  p.  500,  was  to  do  away  with  the 
illegality  of  making  such  deeds;  but  not  to  enable 
the  bargainee  to  sue  in  his  own  name.  And  he  fur- 
ther said  that  although  in  Taylor's  devisees  v.  JRightmire, 
8  Leigh  468,  it  was  held  that  devisees  who  had  not 
had  possession  might  maintain  the  action,  yet  that  the 
language  of  the  statute  of  wills  of  1819,  1  Rev.  Code, 
p.  375,  upon  which  that  case  was  decided,  was  very 
different  from  the  act  relied  on  to  sustain  this  action ; 
and  that  there  was  wanting  in  the  latter  act  the  words 
upon  which  the  judges  rested  their  opinion  in  that 
case. 

2d.  That  the  court  erred  in  instructing  the  jury 
that  the  deed  from  John  and  Samuel  G.  Adams  as 
executors  of  Richard  Adams,  was  at  law  on  its  face  a 
sufficient  execution  of  the  powers  of  sale  and  convey- 
ance vested  in  them.  That  the  will  of  Richard  Adams 
gave  to  his  devisees  the  legal  title  to  his  residuary  real 
estate,  of  which  this  lot  was  a  part ;  and  the  executors 
had  but  a  naked  power,  which  must  be  strictly  pur- 
sued to  enable  them  to  pass  the  title  to  a  purchaser. 
3  Lom.  Dig.  p.  272,  273 ;  Sugd.  on  Powers  132,  133, 
264 ;  Banister  ^  icife  v.  McKenzie,  6  Munf.  447 ;  Nolle 
V.  Fenwick,  4  Rand.  585 ;  Allen  v.  Smith,  1  Leigh  231 ; 

Chapman  v.  Bennett,  2  Leigh  329 ;  Stainback  v.  Read  ^ 

Co.  11  Gratt.  281 ;    Stainback  v.  Bank  of  Virginia,  Id. 

269;  Bank  of  U.  S.  v.  Beirne,  1  Gratt.  234;  Jesse  v. 

Preston,  5  Gratt.  120;  Gibson  v.  Jones,  5  Leigh  370. 

That  the  deed  showed  on  its  face  that  the  power  was 
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1857.     not  properly  exercised,  as  the  consideration  is  stated  to 
TermT  ^^  ^°  exchange  of  land,  which  the  power  does  not  au- 

thorize  them  to  make,  and  which  could  not  have  been 

^on^^"  ^^^^ssary  for  the  purposes  of  the  power.  He  referred 
V.  to  Spence  v.  Bagwell^  6~Gratt.  444  ;  Mundy  v.  Vawter^  3 
Gratt.  518,  550.  He  distinguished  this  case  from  Mosby 
V.  Mosby,  9  Gratt.  584;  and  insisted  that  even  if  these 
executors  had  a  trust  coupled  with  their  power,  they 
did  not  therefore  have  the  legal  estate.  Hill  on  Trus- 
tees, p.  238,  marg.  334  top. 

3d.  That  the  court  erred  in  refusing  to  give  the 
third  instruction  asked  for  by  the  defendant,  and  in  re- 
ferring the  question  to  the  jury.  The  question  was 
upon  the  construction  of  the  deed  from  Drew  to  Ste- 
venson ;  and  whether  it  passed  the  lot  in  controversy. 
To  pass  property  the  deed  must  describe  it  so  as  to 
identify  it,  otherwise  it  is  void.  2  Lorn.  Dig.  191,  §  5, 
210,  §  9. 

4th.  That  the  court  should  have  given  the  fourth  in- 
struction as  asked :  The  rule  that  parol  evidence  is  in- 
admissible in  such  a  question  being  well  settled;  2 
Lom.  Dig.  192,  §  8 ;  and  should  not  have  given  that 
asked  by  the  plaintiff;  as  the  evidence  of  Drew  thereby 
excluded  went  not  to  add  to  or  alter  the  deed ;  but  to 
fortiiy  it  as  it  appeared  on  its  face ;  and  proved  that  the 
deed  from  the  executors  was  a  fraud  upon  the  power, 
and  therefore  utterly  null  and  void. 

5th.  That  there  should  have  been  a  new  trial.  If 
any  of  the  rulings  of  the  court  upon  the  trial  were 
erroneous,  it  was  good  cause  for  a  new  trial.  2  Tuck. 
Com.  305 ;  Guerrant  v.  Tinder^  Gilm,  36.  But  in  feet 
the  plaintiff  made  out  no  case  which  entitled  him  to 
recover. 

6th.  That  there  was  error  in  the  verdict  in  find- 
ing that  the  defendant  withheld  the  whole  premises 
claimed  in  the  declaration,  when  the  evidence  showed 
that  he  was  only  in  possession  of  a  part,  and  set  up 
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no  claim  to  the  rest.     He  referred  to  2  Starkie's  Evi.     1S57. 
432,  marg.  pi.  5 ;  Code  of  1849,  p.  560,  §  16.  ^^^"^ 


Goddin. 


Sands  and  Crump,  for  the  appellee,  insisted  :  ton^* 

Ist.  .That  thouffh  it  is  true  that  the  old  rule  as  to  v. 
the  right  of  a  bargainee  taking  a  deed  for  land  in  the 
adverse  possession  of  another,  was  as  stated  by  the 
counsel  for  the  appellant,  yet  that  the  rule  had  been 
changed  by  the  Code  of  1849,  ch.  116,  §  5,  p.  500. 
This  statute  was  intended  to  put  grantees  in  deeds  in 
the  same  condition  as  devisees  in  wills ;  and  although 
the  verbiage  of  the  statute  of  wills  of  1819  is  pruned 
down,  yet  the  word  "  interest "  is  retained,  which  is 
certainly  of  an  extensive  meaning  as  any  of  the  words 
that  are  omitted.  Under  that  statute  it  was  held  that 
devisees  never  in  possession  might  maintain  the  ac- 
tion. Taylofs  devisees  v.  Rightmire,  8  Leigh  468.  They 
referred  to  the  Code,  ch.  185,  §  4,  p.  558,  which  pro- 
vides that  no  person  shall  bring  the  action  unless  he 
has  at  the  time  of  commencing  it  a  subsisting  interest 
in  the  premises  and  a  right  to  recover  it ;  and  by  §  6, 
the  name  of  the  real  claimant  must  be  inserted  as 
plaintiff:  And  thus  if  the  action  may  not  be  brought 
in  the  name  of  the  bargainee  the  remedy  is  lost,  as  the 
bargainor  has  no  subsisting  interest  in  the  premises. 

2d.  That  the  deed  from  the  executors  to  Drew  was 
a  valid  deed,  and  within  the  scope  of  their  powers. 
That  from  the  terms  of  the  will,  and  especially  from 
the  provision  as  to  the  annuity  of  two  thousand  dol- 
lars, the  legal  title  vested  in  the  executors ;  and  that 
their  deed  passed  it  to  Drew.  2  Lom.  Dig.  382,  top ; 
1  Id.  427;  Taylor  v.  Kiyig,  6  Munf.  358;  Mosby  v. 
Mosby,  9  Gratt.  584.  And  they  referred  to  the  opinion 
of  Judge  MoNCURE  in  this  latter  case,  as  equally  ap- 
plicable to  the  present,  and  as  showing  that  the 
executors  were  clothed  with  the  title  and  a  trust. 
That  there  was  no  fraud  upon  the  face  of  the  deed. 
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1857.     The   exchange  spoken   of  was   not  an   exchange  be- 

^rm.^  ^w^^"   ^^^  executors  and   Drew,  but  between  John 

Adams  in  jiis  own  right  and  the  executors ;  and  even 

^IJ^^'  if  it  was  with  Drew  it  cannot  be  said  that  it  is  im- 
ton 

V.  possible  an  exchange  could  have  been  expedient  for 
^"'  the  purpose  of  a  division  of  the  estate.  They  also 
referred  to  1  Sugd.  on  Powers  265,  331 ;  Steele  v. 
Levisay^  11  Gratt.  454. 

3d.  That  the  deed  from  Drew  to  Stevenson  passed 
the  lots  in  controversy.  Although  the  two  lots  ad- 
joining were  conveyed  to  him  by  two  deeds,  yet  they 
adjoined,  and  in  fact  constituted  one  lot;  and  by 
howsoever  many  deeds  Drew  received  them,  there  was 
no  necessity  on  him  to  describe  them  as  other  than 
they  were.  But  if  there  was  any  ambiguity  in  the 
deed  produced  by  extraneous  proof,  then  it  may  be 
explained.  3  Lorn.  Dig.  139,  marg.;  Morrell  v.  Cook, 
35  Main  R.  207. 

4th.  That  as  to  the  third  and  fourth  points  made  by 
the  counsel  on  the  other  side,  the  court  excluded  the 
evidence  of  Drew  except  as  to  the  identity  of  the  lot, 
and  referred  that  to  the  jury.  That  there  was  no  am- 
biguity in  the  deed  without  his  evidence,  and  it  was 
therefore  of  no  importance ;  but  if  it  was,  he  might 
remove  an  ambiguity  which  he  produced,  by  his  evi- 
dence. As  to  the  consideration  of  the  deed,  that  was 
expressed  on  its  face ;  and  though  you  may  prove 
other  considerations  of  the  same  nature  as  those  ex- 
pressed, it  is  not  competent  to  prove  that  the  conside- 
ration expressed  was  not  a  consideration  of  the  deed. 
As  to  fraud  upon  the  face  of  the  deed,  that  of  course 
must  be  found  in  the  deed  itself;  and  as  to  the  mode 
of  proving  fraud  in  a  deed,  that  is  stated  in  2  Lom. 
Dig.  294,  marg.;  and  in  the  Code,  ch.  172,  §  5,  p.  654. 

5th.  That  the  bill  of  exceptions  to  the  refusal  of 
the  court  to  grant  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  evidence,  is  improperly  taken, 
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the  evidence  being  given  and  not  the  facts.     Vaiden's     1857. 

Case,  12  Gratt.  717,  is  the  last  case  on   the  subject.  ^Te^7 

As  to  erroneous  rulings  of  the  court,  they  have  already 

been  considered.  ^*/il°^" 

ton 

6th.    That  the  verdict  for  the  whole  land  claimed  is       v. 
correct.     Code,  ch.  135,  §  25,  27.     The  defendant  did  ^'^'^'"' 
not  disclaim  title  to  any  part  on  the  record.     But  if 
it  was  error,  it  is  one  which  cannot  injure  the  appel- 
lant ;    and  from  which  therefore  he  had  no  right  to 
appeal. 

MoNCURE,  J.  The  first  question  arising  in  this  case 
is,  Did  the  Circuit  court  err  in  instructing  the  jury  that 
a  bargainee,  under  a  deed  from  a  bargainor  who  was 
out  of  possession,  and  against  whom  adverse  possession 
was  held,  may,  under  the  new  Code,  maintain  eject- 
ment in  his  own  name  ? 

It  is  very  clear  that  before  the  Code  took  effect,  a 
bargainee  of  a  party  not  in  possession,  actual  or  con- 
structive, at  the  time  of  the  execution  of  the  deed, 
could  not  maintain  ejectment  in  his  own  name,  at  least 
against  the  party  at  that  time  in  the  adverse  possession 
ot  the  land.  His  disability  to  maintain  the  action  pro- 
ceeded, not  from  the  act  against  conveying  or  taking 
pretensed  titles,  1  Rev.  Code  375,  but  from  the  com- 
mon law,  whose  maxim  it  was  that  nothing  in  action 
or  entry  could  be  granted  over.  A  feoffment  was  void 
without  livery  of  seisin ;  and  without  possession  there 
could  be  no  livery  of  seisin.  4  Kent  Com.  448;  2  Lom. 
Dig.  8,  9.  The  statute  of  uses,  1  Rev.  Code,  370,  §  29, 
did  not  remove  the  disability,  because  it  only  operated 
on  a  possession  existing  in  the  bargainor  at  the  time  of 
the  execution  of  the  deed,  and  transferred  that  posses- 
sion to  the  use  created  or  declared  in  favor  of  the  bar- 
gainee. If  no  possession  existed  in  the  bargainor,  of 
course  none  could  be  transferred  to  the  bargainee. 
But  the  Code  has  changed  the  common  law  rule  by 
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1857.     declaring  that  "any  interest  in  or  claim  to  real  estate 
T^imT  "^^y  ^^  disposed  of  by  deed  or  will."     Ch.  116,  §  5, 

p.  500.     That  such  a  change  was  contemplated  by  the 

CJwmng-  revisors,  is  manifest  from  their  report,  p.  602,  §  5,  and 
V.       note  J.     They  recommended  the  adoption  of  a  section 
^^'^'°-  similar  to  8  and  9  Vict.  ch.  106,  §  6 ;  in  which  "  a  right 
of  entry  "  is  expressly   named.     Instead  of  adopting 
that  section,  which  is  complicated  in  its  details,  the 
legislature  enacted  the  provision  before  quoted.     Their 
object  was  to  use  brief  and  plain  terms,  which  would 
be  at  least  as  extensive  in  their  meaning  as  the  terms 
used  in  the  statute  of  Victoria.     They  could  not  have 
used   more  comprehensive  terms  than  they  did.     A 
right  of  entry  is  certainly  "an  interest  in  or  claim  to 
real  estate,"  and  may  therefore  "be  disposed  of  by 
deed   or   will."     If  it   may   be   so    disposed   of,   the 
grantee  or  devisee  may  bring  the  action  in  his  own 
name.     The  right  of  action  is  incident  to  the  right  of 
entry,  and  comes  along  with  it  to  the  grantee  or  devi- 
see :  otherwise  it  would  exist  nowhere ;  for  it  cannot 
remain  in  the  grantor  or  (le\n8or,  who  has  disposed  of 
the  right  of  entry,  and  has  no  longer  any  interest  in 
or  claim  to  the  land  which  can  give  him  any  right  of 
action.     There  can  be  no  right  without  a  remedy,  nor 
a  remedj'  without  a  right.     These  views  are  strongly 
sustained  by  the  case  of  Taylor^s  devisees  v.  Righimire, 
8  Leigh  468,  and  the  opinions  of  Carr,  J.  and  Tucker, 
P.  therein.     It  was  held  in  that  case  that  a  writ  of 
right  may  be  maintained  by  a  devisee  upon  the  seisin 
of  his  testator,  under  the  statute  of  wills,  1  Rev.  Code, 
ch.  104,  §  1,  p.  875.     The  terms  of  that  statute  are  cer- 
tainly not  stronger  in  favor  of  the  right  of  action  in 
the  devisee,  than  the  terms  of  the  provision  of  the  new 
Code,  before  referred  to.     I  am  therefore  of  opmiou 
that  the  court  did  not  err  in  giving  the  instruction  in 
question. 

The  second   question  is.  Did   the  court  err  in  in- 
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structing  the  jury  that  the  deed  from  John  and  S.  G.     1857. 
Adams,  as  executors  of  Richard  Adams,  was  at  law,  on    Xerm7 

its  face,  a  sufficient  execution  of  the  powers  of  sale  and 

conveyance  conferred  upon  them  by  the  will  of  their  ^^^ 
testator  ?  v. 

The  question  was  much  discussed  in  the  argument 
of  this  case,  Whether  the  power  conferred  on  the  ex- 
ecutors by  the  will  was  a  naked  power,  or  a  power 
coupled  with  an  interest  ?  In  other  words.  Whether 
or  not  the  executors  were  invested  with  a  legal  title 
to  the  estate  ?  But  in  my  view  of  the  case,  it  is  un- 
necessary to  decide  that  question.  It  is  true,  that  if 
trustees  invested  with  the  legal  title  to  an  estate  con- 
vey it  to  another  in  plain  violation  of  the  trust,  and 
even  by  a  deed  which  on  its  face  shows  such  violation, 
the  title  of  the  grantee  is  good  at  law,  and  resort 
must  be  had  to  a  court  of  equity  to  set  aside  the  deed. 
But  it  is  also,  I  apprehend,  equally  true,  that  if  the 
donee  of  a  power  make  a  sale  and  conveyance  in  pur- 
suance of  the  power,  the  title  of  his  grantee  will  be 
as  good  at  law  as  if  he  had  been  invested  with  the 
legal  title.  The  donor  of  the  power  being  clothed 
with  the  legal  title,  and  having  empowered  another  to 
pass  it  from  him  in  a  certain  way,  the  execution  of 
the  power  in  that  way,  as  eftectually  invests  the  ap- 
pointee with  the  title,  as  if  it  had  been  directly  con- 
veyed to  him  by  the  donor.  The  appointee  takes  the 
estate  under  the  donor,  and  not  under  the  appointor, 
who  is  a  mere  ministerial  agent  in  passing  the  title. 
Thus  we  see  the  difference,  and  so  far  as  concerns  the 
present  question  the  only  difference,  between  the  two 
cases  of  a  conveyance  by  a  trustee  invested  with  a 
legal  title,  and  a  conveyance  by  a  donee  of  a  power 
conferred  on  him  by  the  owner  of  the  estate  con- 
veyed. In  the  former  case,  the  trustee  may  pass  the 
legal  title  as  any  other  owner  may.  In  the  latter,  the 
donee  of  the  power  can  pass  it  only  in  the  prescribed 
Vol.  xiii — 76 
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1857.    mode.     But  having  passed  it  in  that  mode,  he  places 
T^rmT  ^^^  grantee  on  the  same  impregoAble  ground  at  law, 

which  is  occupied  hy  a  grantee  in  the  former  case. 

^^^^°^'  In  either  case,  the  title,  though  impregnable  at  law, 
V.  is  assailable  in  equity;  and  on  the  same  or  similar 
grounds :  As  where  the  trustee  or  appointor  has  com- 
mitted a  breach  of  trust  or  fraud  in  the  execution  of 
the  trust  or  power,  in  which  the  grantee  participated; 
or  of  which  he  had  notice ;  or  for  which  he  may  be 
otherwise  responsible.  An  illusory  appointment,  if 
made  in  pursuance  of  the  power,  is  good  at  law,  and 
is  assailable  alone  in  equity  on  the  ground  of  fraud. 
The  obligation  of  a  purchaser  in  certain  cases  to  see 
to  the  application  of  the  purchase  money,  is  an  obli- 
gation which  does  not  afiect  his  legal  title,  and  can 
be  enforced  only  in  equity ;  whether  the  purchase  be 
made  from  a  trustee  invested  with  the  legal  title  or  in 
pursuance  of  a  mere  power  of  sale.  A  bo7ia  Jide  pur- 
chaser without  notice  from  one  clothed  with  a  mere 
power  of  sale,  but  who,  in  making  the  sale  and  con- 
veyance, has  pursued  the  terms  of  the  power,  is  enti- 
tled to  the  same  advantage  and  protection  with  such 
a  purchaser  from  a  trustee  invested  with  the  legal 
title. 

Having  stated  the  principles  of  law  which  bear 
upon  the  question  under  consideration,  in  my  view  of 
it,  let  us  now  see  how  they  apply  to  this  case.  The 
will  certainly  confers  very  extensive  power  and  dis- 
cretion upon  the  executors  in  regard  to  the  whole 
estate,  real  and  personal.  By  its  first  clause  it  em- 
powers them  to  set  apart  so  much  of  the  testators 
property,  not  specifically  bequeathed,  as  they  mag  think 
sufficient  to  produce  a  clear  annual  income,  by  rent  or 
l/iierest,  of  two  thousand  dollars;  which  is  directed  to 
be  distributed  among  certain  legatees  for  life.  And 
after  giving  the  family  burying  ground  to  certain  of 
his  relations,  and  one  thousand  dollars  to  one  of  his 
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nephews,   it  gives  the  balance    of  his   estate   to  his    1857. 
nephews  and  nieces,  (except  the  two  therein  before    Xerm7 

provided  for.)    It  then  proceeds  in  these  words :  '*  And 

for  the  purpose  of  making  such  division  with  greater  ^[^*" 
facility,  I  hereby  give  to  my  executors,  or  such  of  v. 
them  as  may  choose  to  act,  full  power  to  sell  or  other- 
wise dispose  of  the  whole  or  any  part  ot  said  property, 
in  such  time  and  manner  and  on  such  credit  as  to 
them  may  seem  most  beneficial  tor  the  whole.*'  And 
then  tollows  a  proviso  in  regard  to  the  old  mansion- 
house  and  lots  thereto  appurtenant. 

The  executors  are  required  to  set  apart  a  very  large 
amount  of  property  or  money,  sufficient  to  produce  a 
clear  annual  income,  by  rent  or  interest,  of  two  thou- 
sand dollars.  To  do  this,  it  might  have  been,  and  pro- 
bably was,  necessary  to  sell  a  portion  of  the  estate, 
real  or  personal ;  and  whether  necessary  to  do  so  or 
not,  a  purchaser  from  them  would  not  be  presumed  to 
know,  and  if  he  acted  bona  fick^  would  be  protected  in 
his  purchase.  In  the  residuary  clause  full  power  is 
given  to  the  executors  to  sell  or  otherwise  dispose  of 
the  whole  or  any  part  of  the  residuum,  in  such  time 
and  manner,  and  on  such  credit  as  to  them  may  seem 
most  beneficial  for  the  whole.  It  is  scarcely  possible 
to  conceive  broader  terms  in  which  a  power  of  sale 
or  disposition  could  be  ^ven.  It  is  true  this  broad 
power  is  given  *'  for  the  purpose  of  making  such  divi- 
sion with  greater  facility."  But  surely  this  sentence 
was  not  inserted  in  the  will  to  make  the  necessity  of 
a  sale  for  the  purpose  of  a  division,  a  ccnidiUon  prece- 
dent to  the  exercise  of  the  power.  If  it  had  been, 
then,  undoubtedly,  no  title  could  have  been  acquired 
under  the  power  unless  the  condition  precedent  ex- 
isted ;  and  the  burden  of  proving  its  existence  would 
devolve  on  the  purchaser  in  order  to  maintain  his  title. 
This  might  be  very  inconvenient,  if  not  impossible. 
But  he  who  owns  an  estate  may  prescribe  the  terms 
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1867.     on  which  alone  it  shall  cease  to  be  his;  and  they  who 
^rm7  ^^^^  ^^^  ^^®  acquisition  must  take  care  that  all  the  pre- 

scribed    terms  and   conditions  are  strictly  complied 

C^mg-  ^ith.  Upon  this  principle  it  has  been  held,  that  if  a 
V.  mere  power  be  given  to  sell  real  estate  for  the  l>ay- 
meut  of  debts  in  case  the  personal  estate  should  be 
deficient,  the  power  does  not  arise  unless  the  personal 
estate  be  actually  deficient;  and  that  a  purchaser  must, 
at  his  peril,  ascertiiin  the  fact,  notwithstanding  that 
the  purpose  provided  for  be  the  payment  of  debts 
generally.  Whereas  a  mere  power  to  sell  for  payment 
of  debts  generally,  without  such  a  condition  prece- 
dent, would  not  impose  upon  the  purchaser  the  obli- 
gation of  seeing  to  the  application  of  the  purchase 
money,  much  less  invalidate  his  title  at  law  in  case 
the  purchase  money  should  be  misapplied.  1  Lorn. 
Dig.  246,  marg.;  Sug.  Law  Ven.  847.  But  a  reason- 
able construction  must  be  put  upon  the  will  to  ascer- 
tain whether  the  testator  intended  to  make  the  neces- 
sity of  a  sale  for  the  purpose  of  division,  a  condition 
precedent  to  the  exercise  of  the  power.  We  must  not 
construe  the  will  in  reference  to  what  has  since  trans- 
pired, but  must  go  back  to  its  date,  put  ourselves  in 
the  place  of  the  testator,  in  the  midst  of  all  the  cir- 
cumstances which  then  surrounded  him,  and  thus  as- 
certain the  meaning  of  his  language.  He  must  have 
intended  to  have  his  estate  disposed  of  to  the  best 
advantage  for  the  benefit  of  his  residuary  devisees. 
To  have  imposed  upon  every  purchaser  the  burden  of 
ascertaining  the  actual  necessity  for  a  sale,  would  have 
defeated  the  purpose  of  the  power,  or  greatly  impaired 
the  capacity  of  his  executors  for  its  beneficial  execu- 
tion. An  intention  to  create  such  a  clog,  ought  to  be 
shown  by  plain  words,  and  not  left  to  be  inferred  from 
doubtful  ones.  As  to  the  nature  of  these  conditional 
powers,  and  their  impolicy  and  inconvenience,  see  Hill 
on  trustees  478 ;  2  Sug.  Pow.  503.     The  preliminary 
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words  in  the  clause  conferring  the  power  in  this  case     1867. 
were  used  merely  to  show  the  purpose  for  which  it    xerm7 

was  conferred,  and  not  to  create  a  condition  precedent 

to  its  exercise.  A  power  of  sale  coupled  with  a  trust  ^*^^^' 
is  always  conferred  for  some  purpose ;  which  is  gene-  v. . 
rally  expressed  on  the  face  of  the  power;  but  such 
expression  of  purpose  rarely  creates  a  condition  prece- 
dent to  the  exercise  of  the  power.  The  power  does 
not  depend  in  this  case  on  the  necessity  of  a  sale  for 
the  purpose  of  division — such  a  necessity  is  not  men- 
tioned in  the  will,  and  was  not  contemplated  by  the 
testator.  The  power  was  conferred  "  for  the  purpose 
of  making  such  division  with  greater  facility."  But 
whether,  and  to  what  extent,  and  in  what  manner,  it 
would  be  proper  to  exercise  it,  was  left  to  the  sound 
discretion  of  the  executors,  subject  alone  to  the  con- 
trol of  the  courts.  The  testator  selected  for  the  exe- 
cution of  the  power  and  trust,  his  brothers  and  bro- 
ther in  law,  in  whom  he  reposed  great  confidence,  and 
of  whom  he  required  no  security  as  executors,  except 
each  for  the  other.  They  were  the  fathers  of  some, 
if  not  most,  of  the  residuary  devisees,  and  were  doubt- 
less men  of  high  character  and  great  responsibility. 
The  estate  entrusted  to  their  care  by  the  testator  was 
of  immense  value ;  the  penalty  of  each  of  the  two 
executorial  bonds  which  were  given,  being  a  million 
of  dollars.  He  gave  them  full  power  to  sell  or  other- 
wise dispose  of  the  whole  or  any  part  of  the  property 
in  such  time  and  manner  and  on  such  credit  as  to 
them  might  seem  most  beneficial  for  the  whole. 
Whether  most  beneficial  for  the  whole  or  not,  was 
referred  alone  to  their  discretion.  The  necessity,  or 
even  expediency,  for  a  sale  of  the  whole  for  the  pur- 
pose of  making  a  division  with  greater  facility,  was 
hardly  possible.  And  yet,  full  power  is  given  to  sell 
the  whole  or  any  part :  as  if  to  remove  all  restraint, 
and  give  assurance  to  purchasers  that  they  might  deal 
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1857.    with  the  executors  without  doubt  as  to  their  capacity 
TermT  ^^  confer  a  good  title.     The  trust  was  to  be  one  of 

long  duration,  and  to  be  executed  at  different  time*. 

ton°^  The  beneficiaries  were  numerous,  and  many  if  not 
V.  most  of  them  were  probably  infants.  The  large  sub- 
'  ject  directed  to  be  set  apart  to  produce  the  annual  rent 
or  interest  of  two  thousand  dollars,  could  only  be  di- 
vided among  the  residuary  devisees,  as  or  after  those 
to  whom  that  income  was  given,  died.  The  old  man- 
sion-house, with  certain  lots  thereto  appurtenant,  was 
directed  to  be  assigned,  at  a  valuation  of  twenty  thou- 
sand dollars,  to  one  nephew,  and  in  case  of  his  death 
under  the  age  of  twenty-one  years,  to  another  nephew, 
as  so*  much  of  his  share  of  the  whole  estate.  The  tes- 
tator seems  not  to  have  contemplated  that  a  final  divi- 
sion would  be  made  among  his  r^iduary  devisees  until 
after  they  all  arrived  at  the  age  of  twenty-one  years; 
though  he  no  doubt  intended  that  in  the  mean  time 
partial  divisions  might  be  made  among  them  and  ad- 
vancements made  to  them,  in  property  or  money,  as 
occasion  might  require ;  to  be  accounted  for  in  the 
final  division. 

In  view  of  all  these  circumstances  I  am  of  opinion 
that  the  power  of  sale,  though  conferred  on  the  exec- 
utors for  a  special  purpose,  was  yet  to  be  exercised  at 
their  discretion ;  that  for  the  proper  exercise  of  that 
discretion  a  bona  fide  purchaser  from  them  for  valuable 
consideration  was  not  responsible ;  and  that  a  deed  pur- 
porting to  be  a  conveyance  by  them  to  such  a  purchaser 
in  pursuance  of  the  power,  would  at  law,  on  its  face,  be. 
a  suflicient  execution  of  the  power.  But  the  question 
is,  Whether  the  deed  under  which  the  defendant  in 
error  claims  in  this  case,  has  that  effect  ?  There  can 
be  nothing  on  the  face  of  that  deed  which  can  affect 
its  validity,  unless  it  be  the  words  "  and  for  and  in  con- 
sideration of  an  exchange  of  land  made  with  John 
Adams,"  inserted  therein. 
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It  was  argued  by  the  counsel  for  the  plaintift*  in     1857. 
error  that  the  deed  shows  on  its  face  that  it  was  exe-    Xerm7 

cuted  in  consideration  of  an  exchange  ot  land  made 

with  John  Adams,  one  of  the  executors,  individually,  t^""^' 
by  the  grantee  Drew,  and  not  for  the  purpose  of  v. 
making  a  division  among  the  residuary  legatees.  It 
was  argued  on  the  other  hand  by  the  counsel  for  the 
defendant  in  error,  that  these  words,  taken  in  connec- 
tion with  the  context,  show  that  the  exchange  of  land 
referred  to  was  made  with  John  Adams  by  the  execu- 
tors of  Richard  Adams,  and  not  by  Drew.  I  think 
the  latter  is  the  true  construction.  The  deed  refers 
to  the  will  of  Richard  Adams,  recites  the  power  of 
sale  therein  contained,  purports  to  be  executed  by  the 
executors  by  virtue  of  the  power  vested  in  them,  and 
contains  covenants  exclusively  relating  to  the  said 
testator's  estate ;  thus  indicating  that  the  exchange 
which  was  the  consideration  of  the  deed  had  been 
made  by  the  executors  in  the  execution,  or  supposed 
execution  of  their  trust.  The  words  before  quoted 
consist  with  this  view ;  and  rather  with  it  than  the 
opposite.  The  executors,  *'  by  virtue  of  the  power 
vested  in  them,  and  for  and  in  consideration  of  an  ex- 
change ot  land  made  with  John  Adams,  and  for  tliu 
further  consideration  of  one  dollar  by  the  said  Drew 
to  them  in  hand  paid,"  have  granted,  &c.  That  is, 
"the  executors,  in  consideration  of  an  exchange  of 
land  made  by  them  with  John  Adams,"  &c.  The  sub- 
stantial consideration,  to  wit,  the  exchange,  passed  be- 
tween John  Adams  and  the  executors.  The  nominal 
consideration,  to  wit,  one  dollar,  was  paid  by  Drew 
to  the  executors.  Regarding  this  as  the  true  con- 
struction of  the  words  in  question.  Do  they  invalidate 
the  deed  at  law  ?  I  think  not.  The  only  ground  on 
which  it  can  be  contended  that  they  do,  is  that  the 
executors  had  no  power  to  make  an  exchange  of  land, 
especially  with  one   of  themselves.     They  had  "  full 
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1857.  power  to  sell  or  otherwise  dispose  of  the  whole  or  any 
Term7  P^^t,  &c.  as  to  them  might  seem  most  beneficial  for 

; —  the  whole,"  &c.     It  might  have  seemed  to  them  most 

^^^'  beneficial  for  the  whole  to  make  an  exchange  of  land 

^  y- .  with  John  Adams,  "  for  the  purpose  of  making  the 
division  with  greater  facility.  We  may  well  suppose 
that  the  estate  consisting  perhaps  of  many  parcels  of 
land  in  difterent  parts  of  the  city,  it  might  have  been 
highly  beneficial  to  the  parties  concerned,  and  much 
facilitated  a  division  among  them,  to  have  made  an 
exchange  of  some  of  the  land  for  other  land  which 
was  more  saleable,  or  which,  by  being  attached  to 
some  other  land  belonging  to  the  estate,  rendered  it 
more  desirable,  and  more  susceptible  of  easy  division. 
In  such  a  case,  did  not  the  testator  intend  to  empower 
his  executors  to  make  the  exchange  ?  If  not,  what 
did  he  mean  by  giving  them  power,  not  only  to  sell, 
but  otherwise  to  dispose  of  the  whole  or  any  part? 
Might  not  an  exchange  be  a  convenient  and  beneficial 
mode  of  executing  even  the  power  of  sale  ?  An  owner 
of  a  large  estate  in  detached  parcels,  in  selling  at  dif- 
ferent times  to  diflferent  persons,  often  finds  it  conve- 
nient and  prudent  to  sell  portions  of  it  for  other 
property  more  easily  or  advantageously  convertible 
into  money.  An  exchange,  it  is  true,  is  not  a  usual 
mode  of  making  a  partition  or  making  a  sale ;  but  it 
might  be  proper;  and  it  would  be  too  much  to  say 
that  the  executors,  in  this  case,  had  no  power  under 
any  circumstances  or  to  any  extent,  however  small,  to 
make  one.  It  does  not  appear  to  what  extent  the 
exchange  was  made.  The  record  only  shows  that 
John  Adams  thereby  acquired  a  small  lot  of  litde 
value  in  Adams'  Valley ;  for  which  he  may  have  given 
in  exchange  another  lot  of  much  greater  value  to  the 
testator's  estate.  Then,  does  the  circumstance  of  its 
being  made  with  one  of  themselves  ipso  facto  render  it 
void  ?     I  think  not.     A  trustee  cannot  be  a  purchaser 
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at  his  own  sale.     But  then  the  purchase  is  only  void-    1867. 
able,  not  void.     It   may   be   for  the   interest  of  the    Term7 

beneficiaries;    who  may   therefore    choose   to   let   it 

stand.  They  have  an  easy  mode  of  avoiding  it,  if  *^°^" 
they  elect  to  do  so.  But  that  is  by  a  suit  in  equity,  v. 
brought  in  proper  time ;  and  not  by  an  objection  to 
the  title  of  the  purchaser  in  a  suit  at  law,  especially 
after  a  great  lapse  of  time,  and  after  the  title  has 
passed  to  bona  fide  purchasers  without  notice  of  any 
such  objection.  1  Sugd.  Law  Vend.  ed.  of  1851, 
p.  62,  marg.;  2  Id.  887,  and  notes.  An  exchange 
stands  on  the  same  footing  with  a  sale  in  this  respect. 
I  am  therefore  of  opinion  that  the  court  did  not  err  in 
refusing  to  give  the^  second  instruction  asked  for  by 
the  plaintiff'  in  error,  nor  in  giving  the  instruction 
which  it  did  in  lieu  thereof. 

Thirdly.  Did  the  court  err  in  refusing  to  give  the 
third  instruction  asked  for  by  the  plaintiff  in  error, 
and  saying  that  it  was  a  matter  entirely  for  the  jury? 

The  deed  from  Drew  to  Stevenson  conveys  "  two 
small  lots  in  Adams'  valley."  There  is  no  patent  am- 
biguity. A  deed  conveying  all  the  land  of  the  grantor 
in  a  certain  county,  is  not  void  for  uncertainty.  Van- 
meters^  ex'ors  v.  Vanm^terSy  3  Gratt.  148.  Nor  is  a'deed 
conveying  all  the  estate  both  real  and  personal,  to 
which  the  grantor  is  entitled.  Mundy  v.  Vawter,  Id. 
518.  Though  notice  of  such  a  deed  as  the  latter 
would  not  affect  a  subsequent  purchaser  from  the 
grantor  unless  he  had  notice  that  the  land  purchased 
hy  him  was  embraced  by  the  deed.  Id.  If  Drew 
had  only  two  small  lots  in  Adams'  Valley,  then  there 
was  no  latent  ambiguity,  and  these  two  lots  passed  by 
the  deed.  But  it  is  contended  that  if  he  owned  the 
lot  in  controversy,  he  had  three  small  lots  in  Adams' 
Valley,  and  that  the  deed  is  therefore  void  for  uncer- 
tainty;  or,  at  least,  did  not  pass  the  lot  in  controversy. 
It  is  true  that  one  of  the  lots  owned  by  Drew  in 
Vol.  XIII — 77 
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1857.     Adams'   Valley  was  composed  of  two  small  lots,  one 
Terai^  of  which  had  belonged  to  Richard  Adams,  and  the 

other  to  John  Adams.   But  John  Adams  had  acquired 

^*ton°^  the  former  from  the  executors  of  Richard   Adams,  no 
V.  ^     doubt  with  the  view  of  adding  it  to  the  latter,  which 
was  too  small  to  be  of  much  value;   and  afterwards 
sold   the  lot,  composed  of  the  two  small  parcels,  to 
Drew.     The  two  parcels  were  conveyed  to  Drew  by 
different  deeds,  because  Richard  Adams'  executors  had 
made  no  deed  to  John  Adams,  (who  was  one  of  them ;) 
and  therefore  Richard  Adams'  executors  made  a  deed 
directly  to  Drew  for  one  parcel,  while  John  Adams 
made  a  deed  to  him  for  the  other.     But  the  two  deeiis 
bear  date  on  the  same  day,  and  are  parts  of  the  same 
transaction.     The  two  parcels,  when  they  became  the 
property  of  one  owner,  became  but  one  lot ;  \rhich 
well  answers  the  description  of  a  small  lot,  fronting 
but  sixty-two   feet  on   Fifteenth  street,  and    running 
back  about  one  hundred  feet  in  the  form  of  a  wedge. 
Drew  owning  this  lot  and  another  in  Adams'  Valley, 
(which  other  had  also  at  the  same  time  been  derived 
from   John  Adams,)   shortly  thereafter  executed  the 
deed   to   Stevenson,   conveying    "  two    small  lots   in 
Adams'  Valley."     That  that  deed  embraced  the  parcel 
of  land  wliich  had   belonged  to  Richard    Adams   as 
aforesaid  (and  which  is  the  land  in  controversy)  is  evi- 
dent not  only  from    what  has  been  already  said,  but 
Irofn  the  intention  plainly  apparent  on  the  face  of  the 
deed  to  convey  all  the  property  of  the  grantors.     But 
even  if  it  were  doubtful  whether  one  or  both  of  the 
parcels   aforesaid   were    intended   to   be   conveyed,  I 
would  construe  the   deed  most  strongly  against   the 
grantor,  and  so  as  to  give  it  effect,  rather  than  that  it 
should  be  void  for  uncertainty. 

Fourthly.  I  think  the  Circuit  court  did  not  err  in 
refusing  to  give  the  fourth  instruction  asked  for  by  the 
plaintift  in  error,  and  giving  the  instruction  which  it 
did  in  lieu  thereof. 
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Fifthly,     r  think  the  court  did  not  err  in  sustaining     1857. 
the  objection  of  the  defendant  in  error  to  the  admissi-    xermf 

bility  of  the  recorded  settlements  of  the  accounts  of 

Richard  Adams'  executors,  which  the  plaintiff  in  error  ^^^^' 
offered  to  produce  in  evidence.  The  deed  being  made  v. 
by  the  executors  to  Drew  in  consideration  of  an  ex- 
change of  land  between  the  executors  and  John  Adams, 
and  not  of  money  paid  to  them  by  Drew ;  of  course 
the  executorial  accounts  would  show  no  credit  to  the 
estate  for  the  price  of  the  land  conveyed.  But  the  deed 
being  at  law  upon  its  face,  as  I  have  already  endeavored 
to  show,  a  sufficient  execution  of  the  power  of  sale  and 
conveyance  conferred  by  the  will  of  Richard  Adams 
upon  his  executors ;  it  follows,  as  I  have  also  endeavored 
to  show,  that  the  title  of  Drew  under  that  deed  was 
good  at  law,  and  cannot  there  be  impeached  by  any 
evidence  of  a  breach  of  trust  by  the  executors  in  not 
accounting  for  the  price  of  the  land  conveyed.  There- 
fore the  settlements  which  were  offered  for  that  pur- 
pose were  irrelevant  and  inadmissible  evidence. 

Sixthly.  For  the  same  reason,  I  think  the  court  did 
not  err  in  giving  the  instruction  asked  for  by  the  de- 
fendant in  error,  that  the  evidence  of  Drew,  insofar  as 
it  affected  or  disclosed  the  consideration  upon  which 
the  deed  to  him  from  Adams'  executors  was  founded, 
was  not  to  be  regarded  by  the  jury.  That  evidence 
was  introduced  to  show  a  breach  of  trust  by  the  ex- 
ecutors ;  for  which  purpose,  according  to  what  has  been 
said,  it  was  inadmissible.  But  it  tends  to  confirm  the 
construction  I  have  put  upon  the  deed  and  to  repel  that 
construction,  which  would  make  the  deed  a  breach  of 
trust  on  its  face.  In  any  view  of  the  evidence,  it  was 
properly  excluded. 

Seventhly  and  lastly.  Did  the  court  err  in  over- 
ruling the  motion  of  the  plaintiff  in  error  for  a  new 
trial  on  the  ground  that  the  verdict  was  against  law 
and  evidence  ? 
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1857.        The  objections  taken  to  the  rulings  and  opinions  of 
Term7  ^^®  court  during  the  trial,  which  are  also  relied  on  as 

grounds  for  anew  trial, having  already|been  considered 

^*ton^"  ^^^  disposed  of,  it  is  unnecessary  to  notice  them  anj 
v.^^  further.  The  remaining  ground  reliedjjon  is  that  tiie 
verdict  was  contrary  to  the  evidence.  The  bill  of  ex- 
ceptions states  the  evidence  of  the  witnesses  examined 
on  the  trial,  instead  of  the  facts  appearing  to  the  court 
to  have  been  proved  by  such  evidence.  This  court  can- 
not therefore,  according  to  our  well  settled  practice, 
take  cognizance  of  the  case  and  reverse  the  judgment, 
unless  by  rejecting  all  the  parol  evidence  for  the  excep- 
tor, and  giving  full  force  and  credit  to  that  of  the  ad- 
verse party,  the  decision  of  the  court  below  still  ap- 
pears to  be  wrong.  The  application  of  that  test  puts 
an  end  to  the  case.  But  looking  at  the  whole  evidence, 
I  do  not  think  that  the  judgment  ought  to  be  reversed 
on  the  ground  that  the  verdict  was  against  the  evi- 
dence. The  only  objection  taken  to  the  verdict  under 
this  head  is,  that  it  is  for  the  whole  lot  claimed  in  the 
declaration,  while  the  evidence  shows  that  the  plaintifl 
in  error  was  in  possession  of,  and  claimed  the  title  to, 
only  a  part  of  the  lot,  viz :  the  part  conveyed  to  Drew 
by  the  executors  of  Richard  Adams.  The  plea  of  not 
guilty  put  in  issue  the  title  to  the  whole  lot,  and  gave 
no  notice  of  an  intention  to  claim  only  a  part.  The 
evidence  showed  that  the  defendant  in  error  was  en- 
titled to  the  whole,  and  that  the  plaintiff  in  error  was 
in  possession  of,  and  claimed  title  to  a  part.  On  this 
evidence  the  jury  properly  rendered  a  ver(iict  for  the 
premises  in  the  declaration  mentioned.  Code,  ch.  135, 
§  25,  p.  561.  At  all  events,  if  there  be  any  error  in  this 
respect,  it  is  not  an  error  to  the  prejudice  of  the  plain- 
tiff in  error,  and  therefore  the  judgment  should  not  be 
reversed  on  that  ground. 

I  am  of  opinion  that  there  is  no  error  in  the  judg- 
ment, and  that  it  ought  to  be  affirmed. 
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Samuels,  J.     In  my  opinion  the  will   of  Richard     1857. 
Adams  conferred  on  his  executors  a  mere  power  over    Tem7 

his  real   estate;    that  it  gave  them  (amongst  other 

things)  power  to  set  apart  so  much  of  the  real  estate  l^^' 
as  they  might  think  sufficient  to  produce  a  clear  annual  v. 
rent  of  two  thousand  dollars,  for  payment  of  annui- 
ties for  the  lives  of  the  annuitants ;  that  if  the  execu- 
tors thought  proper  to  exercise  this  power,  by  setting 
apart  real  estate  for  this  purpose,  then  the  direction  to 
the  executors  to  pay  the  rent  for  the  lives  of  the 
annuitants,  must  be  held,  by  implication  of  law,  to 
confer  an  estate  of  equal  duration  upon  the  executors ; 
that  as  the  interest  of  the  annuitants  respectively 
expired,  the  residuary  devisees  would  succeed  to 
their  portions.  That  in  this  mode,  to  this  extent  and 
for  this  purpose  only  would  the  executors  acquire  any 
interest  in  the  testator's  real  estate ;  not  by  devise  di- 
rectly from  him,  but  by  virtue  of  the  power  conferred 
on  them. 

I  am  further  of  opinion  that  the  consideration  men- 
tioned in  the  deed  of  bargain  and  sale  from  Adams' 
executors  to  Drew,  must  be  held  to  move  from  the  bar- 
gainee. This  consideration  is  of  two  parts,  to-wit: 
**  an  exchange  of  land  with  John  Adams,"  "  and  for 
the  further  consideration  of  one  dollar  by  the  said 
Drew  to  them  in  hand  paid,"  &c.  The  parts  of  this 
consideration  seem  to  have  taken  different  directions; 
one  having  gone  to  John  Adams  alone  in  his  own 
right;  the  other  to  the  executors  as  such.  If  the  ex- 
ecutors, as  such,  had  made  an  exchange  with  John 
Adams  acting  in  his  own  right,  it  is  difficult  to  per- 
ceive why  the  fact  should  be  mentioned  in  their  deed 
to  Drew,  or  how  it  could  be  regarded  as  a  considera- 
tion paid  by  him;  yet  without  doubt  the  substantial 
consideration  was  the  exchange,  and  not  the  nominal 
sum  of  one  dollar. 

Holding  then  that  the  deed  was  intending  to  perfect 
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1867.    an  exchange  between  John  Adams  and  Drew,  I  cannot 
TermL^  find  any  authority  to  make  it  in  the  power  conferred 

; —  by  the  will,  large  as  it  is.     I  am  of  opinion,  therefore, 

ton°^  that  the  judgment  should  be  reversed,  for  the  reason 
V.       that  the  Circuit  court  erred  in  refusing  to  instruct  the 
*  jury  that  the  deed  was  invalid. 

I  concur  in  the  opinion  of  Judge  Moncurb  on  the 
other  questions  presented  by  the  record. 

Allen,  P.  and  Lee,  J.  concurred  in  the  opinion  of 

MONCURE,  J. 

Daniel,  J.  concurred  generally  in  the  opinion  of 
MoNCURE  J ;  but  was  inclined  to  think  that  the  power 
to  provide  for  the  annuities  vested  the  executors  with 
the  legal  title ;  and  therefore  if  the  ground  taken  by 
him  was  not  sound,  still  their  conveyance  would  be 
valid. 

Judgment  affirmed. 
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McCandlish  v.  Keen  ^  als.  1857. 

January 


Same  v.  Coke's  ex'or  ^  als. 
February  3. 

1.  A  conveys  real  and  personal  property  on  a  consideration  of  a 

sam  of  money  and  of  an  annuity  for  the  life  of  the  grantor, 
if  she  survives  the  grantee,  from  the  death  of  the  grantee ; 
and  in  the  deed  the  grantee  covenants  that  his  estate  shall 
pay  to  the  grantor  if  she  survives  him  the  annuity.    Held  : 

1.  This  does  not  create  a  charge  upon  the  property  con- 

veyed, so  as  to  entitle  the  grantor  to  subject  the  same 
to  the  payment  of  the  annuity  after  the  death  of  the 
grantee,  in  preference  to  other  creditors  of  the  gran- 
tee. 

2.  The  conveyance  is  in  consideration  of  the  covenant  of 

the  grantee  that  his  estate  shall  pay  the  annuity,  and 
the  vendor's  Ren  does  not  attach  upon  the  property. 

2.  Deed  conveys  grantor's  life  estate  in  land,  all  live  stock  upon 

the  place,  farming  implements,  carriage  and  horses,  house- 
hold and  kitchen  furniture  as  it  stands,  and  in  a  number  of 
slaves,  also  the  grantor's  interest  in  the  reversion  in  the  pro- 
perty derived  from  three  of  her  children  who  had  died  since 
the  death  of  their  father,  and  a  number  of  slaves  absolutely, 
in  consideration  of  a  sum  of  money,  and  that  grantee  shall 
support  the  grantor  for  life ;  and  in  the  event  of  grantee's 
death  in  lifetime  of  grantor,  his  estate  shall  pay  her  three 
hundred  dollars  a  year  during  her  life,  for  her  board,  &c.  and 
let  her  have  a  maid  servant  if  she  lived  out  of  his  family : 
but  if  she  lived  in  his  family,  then  she  should  have  her 
choice  of  maid  servants  of  his  estate  to  wait  on  her,  one  room 
in  the  house,  and  its  furniture  for  life,  and  should  receive  one 
hundred  and  fifty  dollars  a  year  during  her  life  to  purchase 
clothing,  Ac,  The  grantor  has  no  lien  upon  the  property 
conveyed,  for  the  annuity. 

3.  C  in  1849  gives  a  deed  of  trust  upod  land  to  secure  a  bona  fide 

debt,  which  is  duly  acknowledged  and  certified  for  record, 
but  it  is  not  recorded  until  after  his  death.  He  makes  his 
will  in  December  1849,  by  which  he  charges  his  whole  estate 
with  the  payment  of  his  debts;  and  he  dies  in  1851,  indebted 
more  than  his  whole  estate  will  pay  ;  but  there  were  no  judg- 
ment creditors  at  his  death.  Held  : 
1.  The  deed  of  trust  though  not  recorded,  is  valid  against 
the  creditors  of  C. 
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1857. 

January 

Term. 

McCand- 
lisb 

V. 

Keen 
<&als. 

Same 

V. 

Coke's 

ex'or 

&al8. 


2.  Though  the  recording  the  deed  after  the  death  of  C  wm 

not  necessary  to  give  it  validity,  yet  it  seems  that  if 
that  were  necessary  to  render  the  deed  valid  againal; 
creditors,  such  recordation  was  sufficient. 

3.  The  act.  Code,  ch.  131,  2  3,  p.  545,  which  declares  Uiat 

all  the  real  estate  of  a  party  dying,  which  he  has  not 
subjected  by  his  will  to  the  payment  of  his  debte, 
shall  be  assets  for  the  payment  of  debts  in  the  order 
in  which  personal  estate  is  to  be  applied,  does  not 
apply,  except  subject  to  the  charge,  to  the  real  eslate 
on  which  the  debtor  has  created  a  bona  fide  lien, 
which  is  good  against  himself. 

4.  C  having  subjected  his  whole  estate  to  the  payment  of 

his  debts,  his  general  creditors  must  take  the  real  es- 
tate under  the  charge  in  the  will ;  and  must  take  it  in 
the  plight  and  condition  in  which  he  held  it;  and  it 
is  equitable  assets,  though  the  statute  would  have  sub- 
jected it  to  the  payment  of  his  debts  if  there  had  been 
no  such  charge  in  the  will. 

5.  The  act.  Code,  ch.  118,  |  11,  p.  509,  in  relation  to  the 

creditors  and  purchasers  who  shall  be  protected 
against  unrecorded  deeds,  does  not  include  creditors 
claiming  under  a  devise  for  the  payment  of  debts,  or 
under  the  statute  subjecting  real  estate  to  their  pay- 
ment. But  the  creditor  who  may  avoid  such  a  deed 
must  have  some  lien  by  judgment  or  otherwise, 
which  entitles  him  to  change  the  subject  conveyed 
specifically. 


By  deed  bearing  date  the  29th  of  June  1828,  Mrs, 
Susan  Byrd,  in  consideration  of  five  thousand  three 
hundred  and  sixty-five  dollars,  conveyed  to  Richard 
Coke,  jr.  all  her  right  to  a  tract  of  land  in  the  county 
of  Gloucester  called  Abingdon,  supposed  to  contain 
about  seven  hundred  acres,  together  with  the  stocks 
of  horses,  mules,  sheep,  hogs  and  cattle,  and  the  farm- 
ing implements;  one  four  wheel  carriage  and  harness; 
the  household  and  kitchen  furniture  at  Abingdon  as  it 
then  stood ;  the  crops  growing  thereon,  and  those 
then  on  hand;  also  her  interest  as  widow  and  dis- 
tributee of  William  P.  Byrd  in  thirty-seven  slaves; 
and  also  her  interest  as  heir  and  distributee  of  three 
of  her  children  who  had  died  since  their  father,  in  the 
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real  and  personal  estate  of  the  said  William  P.  Byrd;     1857. 
and  also  fourteen  slaves,  which  were  hers  in  her  own    xerm^^ 

right;  subject  to  a  lien  upon  the  land  for  five  hundred 

pounds  in  favor  of  Rebecca  Innis,  the  interest  upon    ^^^ 
which  the  said  Susan  was  entitled  to  for  her  life,  and     ^v. 
was  by  the  deed  released  to  the  said  Coke.     The  deed     ^  aig. 
then  proceeded  to  state  that  in  addition  to  the  consi-    ^ 
deration  before  mentioned,  of  five  thousand  three  hun-       v. 
dred  and  sixty-five  dollars,  the  said  Richard  Coke,  jr.    ^»o^* 
bound  himself  and  his  heirs  to  maintain  the  said  Susan    *als. 
Byrd' during  her  life,  in  a  comfortable  and  respectable 
manner,  suited   in  all  respects  to  a  well  bred  lady. 
And  in  the  event  of  Coke's  death  in  the  lifetime  of 
Mrs.  Byrd,  it  was  covenanted  and  agreed  that  Coke's 
estate  should  pay  to  her  three  hundred  dollars  a  year 
during  her  life,  for  her  board,  clothing  and  support, 
and  let  her  have  a  maid  servant;  that  is  if  she  should 
for  any  cause  choose  to  board  out  of  the  family  of  the 
said  Coke.     And  if  she  should  live  in  his  family  after 
his  death,  then  it  was  covenanted  that  she  should  have 
her  choice  of  the  maid  servants  of  his  estate  to  wait 
on  her,  one  room  in  the  house  at  Abingdon  and  its 
furniture,  to  be  enjoined  by  her  during  her  life,  and 
then  to  be  returned  to  his  estate;  and  that  she  should 
receive  from  said  Coke's  estate  one  hundred  and  fifty 
dollars  a  year  during  her  life,  to  purchase  clothing,  &c. 
This  deed  was  executed  by  Mrs.  Byrd  alone;  but 
on  it  was  endorsed  the  following  memorandum,  which 
was  to  be  taken  as  a  part  of  the  deed :  **  I  agree  that 
in  the  event  of  my  death,  living  Mrs.  Byrd,  she  shall 
have  a  maid  servant  and  the  furniture  for  a  room,  to 
carry  with  her  where  she  pleases,  to  be  enjoyed  by 
her  during  her  life,  and  at  her  death  to  return  to  my 
estate.     This  my  signature  is  to  relate  as  well  to  the 
foregoing  deed  as  to  this  memorandum.     Witness  my 
hand  and  seal."      And  it  was  signed  and  sealed  by 
both  Coke  and  Mrs.  Byrd.     The  deed  was  admitted  to 
Vol.  XIII — 78 
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1867.     record  on  the  certificate  of  Mrs.  Byrd's  acknowledg- 
TeraJ  ^^^^  before  two  justices;  and  the  memorandum  was 

recorded  on  the  acknowledgment  by  Coke  in  court, 

^^^         At  the  time  this  deed  was  executed  Coke  was  raar- 

V.       ried  to  the  daughter  of  Mrs.  Byrd ;  and  the  reversion 

&  als.    Ill  ^^^  Iftiid  ^^id  slaves  mentioned  therein  as  held  by 

^  Mrs.  Byrd  as  widow  and  distributee  of  her  husband, 

V.       seems  to  have  been  vested  in  his  wife,  and  her  two 

^fQ^   brothers  and  sister;  and  Coke  purchased  the  interest 

Aalfl.    of  the  brothers  and  sister  in  the  property  within  two 

or  three  years  after  Mrs.  Byrd's  deed  was  executed. 

On  the  21st  ot  June  1848  Coke  borrowed  from  the 
Exchange  Bank  of  Virginia  at  Norfolk  ten  thousand 
dollars,  upon  his  note  made  to  Robert  McCandlish  and 
George  W.  Southall,  and  endorsed  by  them;  and  by 
deed  bearing  date  the  same  day,  he  conveyed  to  two 
trustees  the  tract  of  land  called  Abingdon  and  an  ad- 
joining tract  called  Woodville,  in  trust  to  secure  the 
bank  and  his  endorsers;  and  this  deed  provided  for 
the  renewal  of  the  note.  The  deed  was  acknowledged 
by  him  on  the  same  day  before  two  justices,  and  cer- 
tified by  them  for  record;  but  it  was  not  recorded 
until  the  3d  day  of  May  1851,  after  the  death  of  Coke. 
The  note  was  renewed  from  time  to  time,  the  last 
having  been  made  on  the  9th  of  November  1850,  for 
eight  thousand  eight  hundred  and  sixty  dollars,  pay- 
able at  four  months;  and  Coke  having  died  before 
it  fell  due,  it  was  protested  for  nonpayment.  And 
George  W.  Southall  having  died  in  November  1851, 
McCandlish  on  the  11th  of  February  1852  paid  one- 
half  the  note,  principal,  interest  and  charges  of  pro- 
test, amounting  at  that  time  to  four  thousand  six  hun- 
dred and  seventy-nine  dollars  and  twenty-five  cents. 

It  appears  that  Richard  Coke  died  in  possession  of 
a  large  estate,  but  indebted  to  a  large  amount,  pro- 
bably more  than  enough  to  absorb  the  whole.  By  his 
will,  which  was  dated  on  the  30th  of  December  1849, 
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and  admitted  to  probat  on  the  16th  of  April  1851,  he    1357. 
subjected  his  whole  estate,  real  and  personal,  to  the    xenm?^ 

payment  of  his  debts,  with  power  to  his  executors  to 

sell  the  whole  or  any  portion  of  it,  to  make   speedy  ^^j^j" 
payment  thereof.  v. 

McCandlish   having  pai<l  one-half  of  the   note  on    ^^als. 
which  he  was  endorser,  as  before  stated,  filed  his  bill 


Same 
in    the   Circuit   court  of  Gloucester   county,  against       v. 

Coke's  executor,  SouthalPs  administrator,  Mrs.  Byrd  ex'or* 
and  others,  setting  out  the  foregoing  facts,  and  claim-  &als. 
ing  a  lien  under  the  deed  of  trust  executed  by  Coke 
to  secure  the  debt  to  the  bank ;  stating  that  he  under- 
stood Mrs.  Byrd  claimed  to  have  a  lien  upon  the  tract 
of  land  called  Abingdon,  and  asking  that  if  necessary 
for  the  payment  of  the  debt  to  the  bank  the  land 
conveyed  by  the  deed  might  be  sold ;  and  for  general 
relief. 

About  the  same  time  Keen  &  Co.  filed  their  bill  in 
behalf  of  themselves  and  the  other  creditors  of  Richard 
Coke,  against  his  executors  and  others,  in  which  they 
sought  to  subject  his  property  to  the  payment  of  his 
creditors.  These  plaintiffs  were  creditors  at  large; 
and  it  does  not  appear  that  there  were  any  creditors 
who  had  recovered  judgments  against  Coke  in  his 
lifetime. 

The  two  cases  were  heard  together,  and  the  two 
questions  of  controversy  were,  Ist.  Whether  Mrs. 
Byrd,  either  by  virtue  of  the  provisions  of  her  deed 
to  Coke,  or  as  vendor,  had  a  lien  for  her  annuity  upon 
the  land  called  Abingdon  ?  2d.  Whether  the  deed  of 
trust  not  having  been  recorded  until  after  the  death 
of  Coke,  was  a  valid  lien  to  secure  the  debt  due  to 
the  bank,  or  whether  all  the  creditors  were  to  share 
ratably  in  all  the  property?  The  court  below  held 
on  the  first  question,  that  Mrs.  Byrd  had  a  lien  on  the 
land  she  had  conveyed  to  Coke  for  her  annuity ;  and 
on  the  second,  that  the  deed  of  trust  was  not  valid  as 
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1857:     against  the  other  creditors  of  Coke.     And  from  this 
TeimT  ^l®^^''^®  McCandlish  applied  to  this  court  for  an  appeal, 

which  was  allowed. 

McCand- 
lish 
V.  The  case  was   elaborately  argued  by    WeU/ord  and 

^alg,     Morson^  orally,  and   by   Scarburgh  and   Peachy j  in  a 

^        printed  note,  for  the  appellant,  and  by  J.  Alfred  Jones 

V.       and  Bobinsoii  for  Mrs.  Byrd  and  the  general  creditors. 
Coke's 
ex*or 
Aals.        Lbb,  J.     Two   questions  occur  in   this   case  first, 

whether  Mrs.  Byrd  under  the  deed  and  contract  of 
the  29th  of  June  1828  has  any  lien  express  or  im- 
plied, upon  the  estate  of  Coke,  or  any  portion  of  it, 
for  the  amount  of  the  annuity  secured  to  her  by  that 
contract ;  second,  as  to  the  effect  of  the  failure  to  re- 
cord the  deed  of  trust  of  the  21st  of  June  1848  until 
after  the  death  of  Coke,  the  grantor,  upon  the  lien 
thereby  created  as  against  the  general  creditors  of 
Coke.     Of  these  in  the  order  stated. 

There  is  no  just  foundation  for  any  claim  to  an  ex- 
press charge.  There  is  a  reservation  of  what  is  termed 
"  a  mortgage  or  lien  "  upon  the  land  conveyed  in  fiivor 
of  Rebecca  Innis  for  five  hundred  pounds,  but  nothing 
said  of  a  lien  for  the  annuity.  The  only  terms  in  the 
deed  which  can  furnish  any  semblance  of  a  charge  are 
those  in  which  it  is  covenanted  that  in  the  event  of 
Coke's  death,  his  estate  should  pay  Mrs.  Byrd  three 
hundred  dollars  during  her  life  for  her  board  Ac. 
Such  terms  or  terms  of  similar  import,  mutatis  muian- 
dis,  might  in  a  will  in  favor  of  securing  payment  of 
just  debts,  perhaps,  be  held  to  constitute  a  charge,  but 
in  a  contract  of  this  character  they  cannot  have  this 
effect.  They  are  but  the  words  of  a  party  intending 
to  create  a  debt  to  be  paid  after  his  death  in  the  form 
of  an  annuity  for  life  to  the  other  in  the  event  she 
survived  him.  It  was  of  course  to  be  paid  out  of  his 
estate  as  any  other  mere  peo^onal  liability ;  but  it  will 
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not  constitute  nor  was  it  intended  to  constitute  any     1857. 
charge  in  the  nature  of  a  specific  lien.     Considering    Xerm7 

that  if  a  lien  upon  any  thing  it  would  be  a  lien  upon  

the  whole  estate  of  the  grantor  real  and  personal,  in-     jj^^ 
volving  embarrassment  and  inconvenience  in  disposing       v. 
of  even  the  most  inconsiderable  article  amounting  to     &al8. 
almost  a  disability  to  enjoy  his  property,  an  intention    g^ 
so  to  bind  it  should  not  be  imputed  unless  plainly  ex-       v. 
pressed.     The  terms  used   should  be  construed  as  a    ^»q/ 
covenant  for  his  representatives,— one  on  his  own  be-    &  als- 
half  being  inappropriate, — and  as  binding  his  estate 
only  in  the  sense  in  which  any  personal  covenant  binds 
that  of  the  covenantor.     If  there  is  any  lien  under  this 
contract,  it  can  only  be  that  implied  charge,  the  crea- 
ture of  the  court  of  equity,  familiarly  known  as  "  the 
vendor's  lien." 

The  doctrine  in  regard  to  this  lien  although  of  com- 
paratively modern  origin,  may  now  be  regarded  as 
well  established  in  the  English  chancery ;  and  al- 
though it  has  been  adopted  in  several  of  the  states 
in  this  country,  as  also  in  the  circuit  courts  and  Su- 
preme court  of  the  United  States,  yet  in  others  of  the 
states  it  has  been  questioned  and  unsettled  or  wholly 
repudiated.  In  Pennsylvania  it  has  no  existence; 
Kauffeli  v.  Bower,  7  Serg.  &  Eawle  64,  74  :  So  in 
North  Carolina;  Womble  v.  Battle,  3  Ired.  Eq.  R.  182  : 
So  in  South  Carolina ;  Wragg^s  representatives  v.  The 
Comptroller  General  and  others,  2  Dessaus.  R.  509 :  so 
in  Maine ;  PhUbrook  v.  Delano,  29  Maine  R.  410 ;  and 
in  Massachusetts,  per  Story,  J.  in  Gilman  v.  Brovm,  1 
Mason's  R.  191.  In  Delaware  and  Connecticut,  the  doc- 
trine is  questioned  and  unsettled.  Budd  v.  Busti,  ^c. 
1  Harring.  R.  69;  Atxoood  v.  Vincent,  17  Conn.  R.  575. 
In  Virginia  the  doctrine  has  been  admitted  and  such 
a  lien  asserted  against  the  vendee  or  purchaser  with 
notice  from  him.  CoU  v.  Scot,  2  Wash.  141 ;  Graves 
V.  McCaU,  1  Call  414;  Duval  v.  Bihh,  4  Hen.  &  Munf. 
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1857.     113  ;  Hatchei^'s  admWs  v.  Hatcher's  ex'ors,  1  Rand.  53; 
'^Tem'''  Tompkins  v.  MitcheU,  2  Rand.  428. 


Coke's 
ex'or 


But  although  thus  recognized  in  Virginia  the  doc- 

ufh      ^^^^^  ^^s  "^^  h^en  favored.     On  the  contrary  it  has 

V.       been  denounced  as  violative  of  the  policy  of  our  law 
Keen  .  .  . 

&  als.    which   seeks  as  .  far  as  possible  to    discourage  secret 

liens  and  require  all  to  be  made  matters  of  record; 
y.  and  a  settled  disposition  has  been  manifested  to  extend 
the  doctrine  no  farther  than  it  has  already-  been  carried. 
<&al8.  See  the  remarks  of  Judge  Carr  in  Moore  v.  Holcoinbe, 
3  Leigh  597,  600,  601 ;  quoting  with  approbation  those 
of  Chief  Justice  Marshall  in  Bayley  v.  Greenleaf^  7 
Wheat.  R.  46,  51;  and  those  of  Judge  Tucker  in 
Brawky  v.  Catron^  8  Leigh  522, 527.  That  such  a  doc- 
trine is  inappropriate  in  a  state  in  which  every  debt 
may  be  at  once  made  a  lien  by  a  judgment  and  in 
which  the  real  estate  of  a  decedent  is  made  assets  for 
the  payment  of  his  debts  cannot  well  be  denied ;  and 
the  legislature  of  this  state  very  clearly  evidenced  the 
opinion  which  it  entertained  upon  this  point  when  at 
the  recent  revisal  it  adopted  the  policy  of  those  states 
in  which  this  lien  has  been  repudiated  by  abolishing  it 
formally  by  statutory  enactment.  Code  of  Virginia, 
ch.  119,  §  1,  p.  510. 

From  the  English  cases  it  would  seem  to  be  de- 
duced that  in  general  this  lien  is  presumed  to  exist 
and  that  it  will  follow  the  subject  into  the  hands  of  a 
purchaser  with  notice  from  the  vendee.  Hughes  v. 
Kearney^  1  Sch.  &  Lef.  132 ;  Mackreth  v.  Synimotis^  15 
Ves.  R.  329,  and  the  cases  cited  and  reviewed  by  Lord 
Eldon;  Saunders  v.  Leslie,  Ji  Ball  &  Beat.  509;  Wifw- 
ter  V.  Anson,  3  Russ.  488,.  (3  Cond.  Eng.  Ch.  R.  495;) 
Grant  v.  Mills,  2  Ves.  &  Beame  306.  Nor  will  the 
mere  taking  of  a  note  or  covenant  for  the  payment  of 
the  purchase  money  suffice  to  extinguish  the  lien. 
Gibbons  v.  Baddall,  2  Equ.  Cas.  Abr.  682,  n.  (b) ;  a 
l)arie  Peake,  1  Madd.  R.  344 ;  Cary's  Ch.  R.  25,  cited 
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3  Sug.  Vend.  [192],  [193] ;  Winter  v.  Anson,  ubi  sup.;     1857. 

Hughes  v.  Kearney,  ubi  sup.;  Teed  v.  Carruthers,  2  Younge    xermT 

&   Coll.  31,  21   Eng.  Ch.  R.  31.     Nor  will  it  make 

any  difference  that  the  purchase  money  claimed  is  in      y^^ 

the  form  of  an  annuity  and  not  a  gross  sum.     Black-       v. 

bum  V.  Gregson,  1  Bro.  C.  C.  420 ;   Tardiffe  v.  Scrugan,    ^  als. 

cited  1  Bro.  C.  C.  423.     So  in  case  of  a  covenant  for    ^ 

Same 

payment  of  purchase  money  in  weekly  sums,  the  v. 
vendor  was  held  entitled  to  the  lien,  by  Wigram  V.  C.  ex*or^ 
in  Matthew  v.  Bowler,  6  Hare's  110,  (31  Eng.  Ch.  &sAb. 
R.  110.)  It  is  true  that  Lord  Camden's  decision  in 
Tardiffe  v.  Scrugan  would  appear  to  have  been  criti- 
cised and  questioned  by  Lord  Eldon  in  Mackreth  v. 
Symmons ;  and  in  Clarke  v.  Boyle,  3  Simons'  R.  499, 
502,  the  vice  chancellor  (Sir  Lancelot  Shadwell)  is  re- 
ported to  have  said  that  it  appeared  to  him  that  Lord 
Eldon  had  in  Mackreth  v.  Symmons  expressly  overruled 
Lord  Camden's  decision  in  Tardiffe  v.  Scrugan;  and 
Tucker,  P.  in  Brawley  v.  Catron,  8  Leigh  522,  530, 
speaks  of  the  latter  case  as  overruled.  He  says  "  it 
certainly  was."  'However  in  Buckland  v.  Pocknell,  13 
Simons'  R.  406,  412,  (36  Eng.  Ch.  R.  406,)  Sir  L. 
Shadwell  alluding  to  what  he  had  been  reported  as 
having  said  in  Clarke  v.  Boyle,  observed  that  if  that 
'had  been  said  in  those  very  terms,  it  was  said  too 
strongly  ;  because  although  Lord  Eldon  was  not  satis- 
fied with  the  decision  in  Tardiffe  v.  Scrugan  in  all  its 
parts,  yet  it  could  not  be  said  that  he  had  overruled 
it.  The  decision  too  is  supported  by  that  of  Matthew 
V.  Bowler  above  cited  and  the  case  of  Winter  v.  Lord 
Anson;  and  is  fully  sustained  by  the  opinion  of  Sir 
Edward  Sugden  who  thinks  that  it  is  still  an  autho- 
rity and  that  in  such  a  case  the  lien  will  be  raised. 
3  Sug.  Vend.  ch.  18,  §  32,  38,  p.  127,  131,  (ed.  of 
1843.) 

But  in  every  case  whether  of  an  entire  gross  sum 
or  a  sum  payable  in  installments  or  in  the  form  of  an 
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1857.    annuity  for  lives,  the   question   of  lien   depends  on 
Teim7  ^^^  particular  circumstances ;  and  although  generally 

speaking  the  lien  exists,  yet  it  may  be  waived  or  re- 

^li^h '^'  P®'^^^  by  ^^^  character  of  the  case.     "  The  rule  "  sayg 

V.       Judge  Story  "is  manifestly  founded  on  a  supposed 

&al8.    conformity  with   the   intention   of  the   parties   upon 

g^^^     which  the  law  raises  an  implied  contract ;   and  there- 

V.       fore  it  is  not  inflexible  but  ceases  to  act  where  the 
Coke's 
ex'or     circumstances  of  the  case  do  not  justify  such  a  con- 

&al8.  elusion."  Gilmm  v.  Brown,  1  Mason's  R.  191.  What 
are  the  circumstances  which  shall  decide  whether  lien 
or  no  lien  is  a  matter  of  some  difliculty  and  obscurity, 
and  many  doubts  and  nice  distinctions  will  be  found 
in  the  authorities.  As  the  lien  is  generally  presumed, 
it  would  seem  that  the  burden  is  upon  the  purchaser 
to  show  that  it  was  waived.  Hughes  v.  Kearney,  above 
cited;  Muckreth  v.  Symmons,  15  Ves.  R.  329;  Garsofi  v. 
Green,  1  John  Ch.  R.  308.  But-  this  the  purchaser 
may  do  not  only  by  showing  an  express  agreement  to 
that  eiiect,  but  also  by  the  reasonable  inference  and 
implication  from  the  circumstances.  Now  it  would 
seem  settled  that  the  mere  taking  a  bond,  promissory 
note,  bill  of  exchange  or  a  simple  covenant  of  the 
vendee  himself  will  not  repel  the  lien  because  as  said 
by  Lord  Edon  it  may  have  been  given  not  to  super- 
sede the  lien,  but  for  the  purpose  of  ascertaining  the 
debt  and  countervailing  the  receipt  endorsed  upon  the 
conveyance.  But  it  is  equally  clear  that  where  a  dis- 
tinct and  independent  security  is  taken  either  of  other 
property  or  the  responsibility  of  a  third  person  the 
party  having  carved  out  his  own  security  the  law  will 
not  come  to  his  aid  by  creating  another  and  the  equi- 
table lien  will  be  gone.  Bond  v.  Kent,  2  Vern.  B. 
281;  Fawell  v.  Heelis,  Amb.  R.  724;  Naxni  v.  Prowse, 
6  Ves.  R.  752;  Cole  v.  Scot,  2  Wash.  141;  Fish  v. 
Howland,  1  Paige's  R.  20;  Wilson  v.  Graham's  ex*or, 
5   Munf.  297;    Gilnian  v.  Brawn,  1  Mason's  R.  191; 
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*:?.  C.  4  Wheat.  R.  255.     In  such  cases  the  waiver  of     1857. 
the  lien  is  placed  upon  the  ground  of  intention  de-    xemT 

duced  from  the  party's  taking  a  special  security.     See 

3  Sugd.  Vend.  191 ;  4  Kent's  Comra.  153.     So  where  ^'^^^' 
although  the  responsibility  of  a  third  person  be  not       v. 
taken,  if  it  appear  that  the  note  bond  or  covenant  was    ^^als. 
substituted  for  the   consideration  money   and  was  in     ^ 
fact  the  thing  bargained  for,  the  lien  will  not  exist.       v. 
There  it  may  be  inferred  that  credit  was  given  exclu-    ex'o/ 
sively  to  the  person  on  whom  the  security  was  taken.     <&al8. 

Thus  in  Clarke  v.  Royle,  3  Sim.  R.  499,  (5  Cond.  Eng. 
Ch.  R.  218 ;)  the  conveyance  was  in  consideration  of 
the  vendee  entering  into  covenants  therein  contained 
for  an  annuity  to  the  vendor  and  three  thousand 
pounds  to  certain  persons  in  the  event  of  the  vendee's 
marrying..  The  vice  chancellor  distinguished  the  case 
from  Tardive  v.  Scrugan.  He  considered  that  the 
deed  plainly  marked  out  that  the  consideration  on  the 
one  side  was  the  conveyance  of  the  estate  and  on  the 
other  the  entering  into  the  covenants.  He  said  that 
to  declare  a  lien  in  such  a  case  would  be  to  go  further 
than  any  of  the  cases  that  had  been  previously  decided 
upon  the  subject  of  lien  on  purchased  estates  and  to 
do  that  which  appeared  to  be  contrary  to  the  intention 
of  the  parties.  He  accordingly  pronounced  against 
the  lien. 

This  case  is  cited  as  authority  and  with  apparent  ap- 
probation by  Tucker,  P.  in  Brawley  v.  Catron^  8  Leigh 
522,  530 ;  and  although  the  vice  chancellor  said  that 
tie  considered  it  decided  by  the  case  of  Winter  v.  Lord 
jLnsm,  1  Sim.  &  Stu.  434,  (Cond.  Eng.  Ch.  R.  221), 
in  apparent  ignorance  of  the  fact  that  the  opinion  of 
Sir  J.  Leach  in  that  case  had  been  overruled  by  Lord 
Chancellor  Lyndhurst  (3  Russ.  R.  488,  3  Cond.  Eng. 
Oil.  R.  495),  yet  its  weight  as  authority  is  not  on  that 
account  lessened :  because  the  difterence  between  Sir 
jr.  Leach  and  Lord  Lyndhurst  was  not  in  the  principle 
Vol.  XIII — 79 
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1857.    applicable  to  the  case  but  as  to  the  exact  state  of  the 

TermT  ^^^'     '^^^  former  when  he. decided  against  the  lien 

(for  he  had  at  first  decided  in  favor  of  it)  thought  that 

lish     ^^^  ^^^  ^^^^  ^^  principle  the  same  as  if  the  conveyance 

V.       had  stated  the  real  contract  of  the  parties ;  and  that 

&  als.    ^y  ^^^  effect  of  that  contract,  the  vendor  agreed  to 

part  with  his  estate  on  consideration  of  the  bond  for 
Same 
V.       the  future  payment  of  the  price  and  that  upon  the 

Q^Q^  execution  of  such  bond  the  estate  passed  to  the  vendee 
A  als.  in  equity  as  well  as  at  law.  Lord  Ljpidhurst  however 
held  that  the  lien  was  not  effected  by  the  circumstance 
that  the  period  of  payment  was  dependent  on  the  life 
of  the  vendor.  He  did  not  think  it  afforded  such  e\i- 
dence  of  intention  to  rely  on  the  personal  credit  of 
the  vendee  as  would  waive  the  lien.  The  fault  in 
the  reasoning  of  Sir  John  Leach  ^  as  stated  by  Sugdm 
(3  Sug.  Vend.  187,  §  6)  was  that  he  placed  the  case 
on  grounds  that  did  not  exist.  He  assumed  that  it 
was  a  case  in  which  in  effect  the  conveyance  was  in 
consideration  of  a  covenant  in  a  deed  to  pay  the  price 
at  the  future  period.  But  though  the  conveyance  was 
in  pursuance  of  the  agreement  (which  however  was  to 
take  a  bond  and  not  a  covenant)  it  did  not  otherwise 
refer  to  it  and  was  expressed  to  be  made  not  in  con- 
sideration of  the  agreement  but  in  consideration  ot 
the  purchase  money.  In  Clarke  v.  Royle  however  the 
very  case  was  presented  which  was  erroneously  as- 
sumed to  exist  in  Winter  v.  Lord  Anson.  The  convey- 
ance was  in  fact  in  consideration  of  covenants  entered 
into  by  the  same  deed  for  payment  of  the  price. 
"  There  is  a  marked  difference,"  says  Sir  Edward  Sag- 
den,  "between  a  conveyance  as  for  money  paid  with  a 
separate  security  for  the  price  whether  by  covenant 
bond  or  note,  and  a  conveyance  expressed  to  be  in  con- 
sideration of  covenants  which  the  purchaser  enters 
into  by  the  deed  itself"  "It  may  be  considered 
against  the  bearing  of  such  a  security  for  the  pur- 
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chase  money  to  raise  another  upon  the  estate  itself  by     1857. 
implication  from  the  very  transaction."     He  concludes    ^^"7 

therefore  that  Clarke  v.  Hoyle,  is  not  shaken  by  Lord 

Lyndhursfs  decision  in  Winter  v.  Lord  Anson.  y^l^' 

The  principle  of  the  case  of  Clarke  v.  Royle  was       v. 
applied  in  the  case  of  Parrott  v.  Sweetlnnd^  3  Mylne  &    ^  aig, 
Keene  655,  (10  Cond.  Eng.  Ch.  R.  348.)    There  a  re-    ^^^ 
ceipt  was  endoreed  on  the  conveyance  for  the  bond  of   ^  v. 
the  vendee  conditioned  for  the  payment  of  three  thou 
sand   pounds  to  one  Orlebar  with   whom  the  vendor    Aals. 
was  about  to  be  united  in  marriage,  and  expressed  to 
be  the  full  consideration  to  be  given  by  the  vendee. 
Sir  John  Leach,  master  of  the  rolls,  held  that  it  was 
a  case  of  substitution  for  the  price  and  not  security, 
and  pronounced  against  the  heir.     The  cause  was  re- 
heard before  the  V.  C,  Sir  L.  Shadwell  and  Mr.  Justice 
Bosanquety  sitting  as  lords  commissioners,  and  the  de- 
cree of  the  master  of  the  rolls  was  affirmed.     So  in 
Buckland  v.  Pocknell,  13  Sim.  R.  406,  (36  Eng.  Ch.  R. 
406,)  which  was  the  case  of  a  conveyance  in  conside- 
ration of  certain  annuities  granted  by  the  vendee  and 
which  he  covenanted  to  pay,  the  vendee  also  being 
bound  to  pay  ofi  a  mortgage  debt  to  which  the  estate 
was  subject:  held  by  Sir  L.  Shadwell,  V.  C.  referring 
to  Parrott  v.  Sweetland,  that  there  was  no  lien  for  the 
annuity.     And  the  same  principle  may  be  traced  in 
other  cases. 

Now  the  case  before  us  seems  plainly  to  fall  within 
the  class  of  which  Clarke  v.  Royle  is  the  leading  case. 
It  differs  from  that  case  in  no  material  particular. 
Here  the  consideration  of  the  conveyance  is  the  sum 
of  five  thousand  three  hundred  and  sixty-five  dollars, 
and  the  covenants  of  Coke  to  maintain  Mrs.  Byrd  du- 
ring her  life  for  the  payment  of  the  annuity,  in  case 
she  should  survive  him,  of  three  hundred  dollars  if  she 
chose  to  board  out  of  his  family,  or  if  she  should  con- 
tinue in  his  family  after  his  death,  of  ojie  hundred  and 
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1857.    fifty  dollars ;  and  in  the  latter  case,  that  she  was  to 

Term'!^  have  a  room  and  furniture  &c.  and  in  either  case  a 

maid  servant  to  wait  upon  her.     These  covenants  of 

^^Hsh  *^'  ^^^  vendee,  and  the  conveyance  to  him  were  by  the 

V.       same  deed,  and  upon  the  principle  of  the  above  cas^, 

&  als.    ^^^  covenants  were  the  thing  contracted  for,  and  no 

a  lien  can  be  held  to  exist. 

Same 

V.  If  we  look  still  further  and  more  closely  into  tiie 

ex*or  instruments  executed  by  these  parties  to  deduce  from 
&al8.  them  what  their  meaning  must  have  been,  according 
to  the  principle  laid  down  by  Lord  Lyndhurst  in  Wm- 
ter  V.  Lord  Anson,  and  to  the  view  of  Judge  Story  in 
Gilman  v.  Broken,  we  must  be  brought  to  the  same 
conclusion.  Here  is  a  conveyance  by  the  grantor  of 
her  whole  interest  in  a  large  plantation  with  all  the 
liv^  stock  of  every  kind  upon  it,  and  all  the  fiirming 
implements  used  in  its  cultivation,  the  crops  on  hand 
and  those  then  s^rowing,  the  household  and  kitchen 
furniture  at  the  mansion-house,  just  as  it  stood  and  a 
carriage  and  harness :  also  all  the  grantor's  interest  in 
the  slaves  of  her  husband,  and  her  interest  in  the  es- 
tate real  and  personal,  ds  heir  and  distributee  of  three 
of  her  daughters  who  had  died  after  their  fajther:  also 
fourteen  slaves  which  were  the  separate  property  of 
the  grantor.  All  this  property  is  conveyed  to  the 
grantee  forever  free  and  quit  of  any  claim  of  the 
grantor  and  with  covenants  to  assure  full  and  perfect 
title,  unencumbered,  against  the  grantor  and  her  heirs 
forever  subject  only  to  a  mortgage  on  the  land  in 
favor  of  one  Kebecca  Innis  for  the  sum  of  five  hun- 
dred pounds  to  the  interest  upon  which  during  her 
lifetime  the  grantor  was  entitled  under  the  will  of  R. 
Innis,  but  her  claim  to  which  she  renounced  in  fevor 
of  the  grantee,  by  a  covenant  in  the  deed.  The  con- 
siderations of  this  conveyance  have  been  already 
stated. 
Such  a  contract  would  seem  to  repel  the  idea  oi 
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lien.     If  one  were  intended,  why  not  alluded  to  when     1857. 
the  lien  in  favor  of  R.   Innis  is  specially  reserved?    ^^^ 

The  consideration  is  in  gross  for  both  real  and  per 

sonal  property  and  no  discrimination  is  made  between    ^|^^ 
the  proportions  due  for  each   severally.     Now  there       v. 
is  no  implied  equitable  lieu  for  the  purchase  money     &b\9. 
of   personal    property   sold   in   favor  of  the   vendor,    g^ 
James  v.  Bird^s  admW^  8  Leigh  510 ;    McNeil  v.  Bird's       v. 
adm'r^  not  reported  but  cited  in  the  foregoing  case :    ^»o/ 
and  I  am  aware  of  no  case  in  which  such  a  lien  has     &  als. 
been  declared  on  a  sale  of  both  real  and  personal  pro- 
perty for  a  gross  sum.     That  the  court  of  chancery 
will  enforce  specific  performance  of  such  a  contract  or 
that  a  rent  may  be  reserved  issuing  out  of  both  on  a 
demise  of  real  and  personal  property  will  not  help  the 
argument.     The  question  is  what  may  reasonably  be 
supposed  to  have   been  the  intention  of  the  parties, 
and  those  principles  do  not  serve  to  illustrate  it.     The 
great  inconvenience  and  embarrassments  that  would 
follow  if  a  lien  should  exist  in  this  case  tend  strongly 
to  show  it  could  not  have  been  intended.     If  a  lieu 
upon  any  thing,  it  would  be  a  lien  upon  all  the  pro- 
perty sold,  thus  disabling  the  vendee  from  disposing 
of  a  slave  or  any  other  article  except  subject  to  this 
doubtful  uncertain   contingent  •  lien    in  favor  of   Mrs. 
Byrd.     For  there  is  a  contingency  as  to  the  amount 
depending  on  her  continuing  to  reside  in  the  family  or 
choosing  to  reside  elsewhere.     And  as  to  part,  the  use 
of  a  room  and  furniture  and  the  services  of  a  maid 
servant,  if  the  covenant  be  broken   as  to  these,  the 
compensation  is  not  in  a  specific  sum  due  but  in  dam- 
ages to  be  assessed  by  a  jury.     To  maintain  the  lien 
here  would  be  to  encounter  all  the  objections  stated 
by  Tucker,  P.  in  Brawley  v.  Catron^  8  Leigh  622,  if  in- 
deed they  be  not  stronger  in  this  case  than  in  that. 
It  is  no  answer  to  say  that  the  lien  declared  is  for  the 
arrears  of  the  annuity.     It  cannot  thus  be  separated 
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1857.    from  the  rest  of  the  subject  but  must  share  the  fete  of 
TermT  ^^®  whole ;  and  if  no  lien  for  the  whole  consideration 


McCand- 


there  is  none  for  the  annuity. 


Coke's 
ex'or 


lish  '^P^"  ^^^  whole,  I  feel  no  doubt  that  Mrs.  Bynl  was 

V.       content  with  the  personal  security  of  Coke  and  that  at 
Keen  .  " 

A  ale.    the  time  of  executing  the  instrument,  neither  party 

g^         contemplated  or  thought  of  a  lien.     And  to  set  it  up 

V.       here  would  be  to  carry  tl^ie  doctrine  further  than  it  has 

ever  yet  gone,  which  in  view  of  the  expressions  of 

Aals.    eminent  judges  against  the  policy  of  such  a  lien  and 

the  marked  sense  of  the  legislature  in  its  total  abolition 

by  statutory  enactment,  I  certainly  am  not  prepared  to 

do. 

We  come  next  to  the  effect  of  the  failure  to  record 
the  deed  of  trust  until  after  the  death  of  Coke. 

That  such  a  deed  though  unrecorded  is  yet  good  and 
valid  as  between  the  parties  is  clear  from  the  terms  of 
the  law  which  have  no  application  to  such  a  case  and 
was  decided  at  an  early  day  under  a  former  registry 
law.  Turner  v.  Stip^  1  Wash.  319 ;  Carrie  v.  Domld, 
2  Wash.  58.  A  general  creditor  therefore  coming  in 
the  lifetime  of  the  mortgagor  can  assert  no  claim  to 
satisfaction  of  his  debt  out  of  the  mortgaged  subject  to 
the  prejudice  of  the  mortgagee.  But  it  is  argued  that 
upon  the  death  of  the  mortgagor  in  this  case,  the  gene- 
ral creditors  acc^uired  such  rights  under  the  provisions 
of  the  statute  making  the  real  estate  of  a  decedent 
liable  to  his  debts  or  under  the  charge  in  the  will  of 
Coke  for  payment  of  his  debts,  as  entitles  them  tq  dis- 
place the  mortgagee  and  deprive  him  of  the  benefit  ot* 
the  lien  for  which  he  had  contracted. 

The  first  enquiry  then  is  what  is  the  interest  which 
is  thus  made  liable  by  the  statute  to  the  debt«  of  a  de- 
cedent ? 

The  act  provides  that  all  real  estate  of  any  person 
who  might  thereafter  die  as  to  which  he  might  die 
intestate   or  which  though  he  die  testate   shall  not 


Digitized  by 


Google 


COURT   OF   APPEALS   OF   VIRGINIA.  631 

have  been  by  his  will  charged  with  or  devised  subject     1857. 

to  the  payment  of  debts  or  which  might  remain  after    xermT 

satisfying  the  debts  so  charged  or  subject  to  which  it 

was  so  devised,  shall  be  assets  for  the  payment  of  the^^j^g^^' 

decedent's  debts   in  the   order  in   which  the  personal       v. 

estate  is  to  be  applied.     Code  Va.  ch.  131,  §  3,  p.  545.     &al8. 

The  estate  then  thus  made  subject  is  the  estate  of  the    « 
-  ,  ,  ,  .  ,     ,  T  .       ,  Same 

debtor  not  that  which  he  may  have  previously  con-       v. 

veyed  to  another,  nor  (except  subject  to  the  charge)  ^^^^ 
that  on  which  he  has  created  a  lien  for  the  payment  ^  als. 
of  a  particular  debt.  In  the  latter  case  creditors 
comiug  in  under  the  statute  must  take  the  subject 
in  the  same  plight  and  condition  in  which  the  debtor 
left  it.  Their  rights  .in  the  subject  cannot  be  en- 
larged and  improved  beyond  those  of  the  debtor  to 
the  prejudice  of  the  creditor  who  has  taken  the  lien 
though  he  may  have  failed  to  record  it.  The  creditor 
who  seeks  to  assail  it  must  come  with  some  lien  by 
judgment  or  otherwise  giving  him  a  right  to  charge 
the  property  specifically.  That  the  right  given  by 
the  statute  constitutes  no  such  lien,  I  think,  is  clear. 
The  law  makes  real  estate  assets,  merely,  to  he  dis- 
posed of  as  personal  assets;  and  a  creditor  has  no  lien 
upon  the  assets.  He  has  a  right  to  have  the  whole 
applied  in  a  due  course  of  administration,  but  nothing 
in  the  nature  of  a  specific  lien.  Nuf/ent  v.  Gifford, 
1  Atk.  R.  462;  Mead  v.  Lord  Orrery,  3  Atk.  K.  235; 
per  Lord  Eldon,  McLeod  v.  Drummond,  17  Ves.  R.  153. 
See  remarks  of  Sir  Wm,  Grant  in  Miiford  v.  Mifford, 
9  Ves.  R.  87,  100 ;  dason  v.  Morris,  10  John.  R.  525, 
640.     See  also  Black  v.  Scott,  2  Brock.  R.  325. 

That  the  general  creditors  take  only  the  estate  of 
the  debtor  and  in  the  plight  and  condition  in  which 
he  left  it,  is  deducible  from  the  general  tenor  of  the 
act  and  also  from  the  terms  of  the  seventh  section 
which  expressly  declares  that  the  provisions  of  that 
chapter    should  not    aftect  any   lien  by  judgment  or 
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1857.     Otherwise  .  acc^uired   in   the  lifetime  of  the  decedent. 

^^^^  And  there  is  no  sufficient  reason  for  excluding  an  un- 

recorded  mortgage  from  the  protection  afforded  by  this 

^^^9h^'  section.     It  is  still  a  lien  on  the   mortgaged  subject 
V.       which  a  court  of  equity  will  respect  and  enforce,  as- 

4alg,     suming  the  debt  to  be  fair  and  honest,  and  there  can 

be  no  reason   why    the   general   creditors  having  no 

V.       claim  to  charge  the  subject  specifically,  but  only  the 

^^^^    estate  left  by  the  debtor,  generally,  should  be  entitled 

&  ale.  to  claim  any  thing  more  than  the  debtor  himself  had, 
to  wit,  the  equity  of  redemption  after  satislying  the 
mortgage  debt.  To  permit  them  to  deprive  a  cre- 
ditor having  an  equity  at  least  equal  to  theirs  and 
certainly  prior  in  point  of  time  of  the  benefit  of  the 
lien  for  which  he  had  contracted  would  be  required 
neither  by  any  principle  of  justice  nor  by  the  policy 
on  which  the  law  is  founded. 

If  therefore  Coke  had  died  intestate,  it  is  diflicult  to 
perceive  on  what  grounds  the  general  creditors  coni- 
•  ing  in  after  his  death  under  the  statute  could  be  enti- 
tled to  displace  the  creditors  claiming  under  the  deed 
of  trust  of  the  21st  of  June  1848  or  to  subject  to 
their  debts  any  thing  beyond  the  equity  of  redemp- 
tion. The  mortgage  being  good  against  the  grantor 
and  his  heirs,  nothing  could  descend  to  the  heir  but 
the  equity  of  redemption;  and  if  he  and  the  mort- 
gagee were  to  unite  in  a  sale  of  the  mortgaged  pre- 
mises, the  creditors  could  not  make  him  liable  at  law 
beyond  the  value  of  such  equitable  interest.  The  act 
makes  him  answerable  for  the  value  of  the  iisset^  de- 
scended, but  no  more,  and  all  that  descended  was  the 
mere  equity  of  redemption.  And  equity  certainly 
would  not  carry  the  liability  further.  The  case  of  a 
fraudulent  conveyance  will  not  illustrate  the  question 
here.  It  may  be  true  that  in  that  case,  the  descent 
would  not  be  broken  and  the  whole  property  wonld 
be  liable.     For  when  the  deed  is  adjudged  void  for 
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fraud  the  party  has  nothing  to  fall  back  upon.     Very     1857. 
different  is  the  case  of  a  deed  defective  merely  for  want    xeim^ 

of  having  been  duly  recorded.     Though  the  transfer 

of  the  legal  title   be   arrested,  the  creditor   has   the  ^^^^' 
equity  of  a  just  debt  and  of  the  stipulation  with  the       v. 
debtor  for  the  security  of  the  trust  deed  to  rely  upon;     &aig, 
and  this  a  court  of  equity  administering  equities  ac-    g^ 
cording  to  its  own  principles  will  duly  respect  and       v. 
enforce  against  general  creditors  having  no  specific    ex'or^ 
lieu   by  judgment  or  otherwise.     The  parties  come    ^als. 
into  the  court  of  equity  asking  its  aid  to  subject  the 
property  and  they  must  abide  by  the  rules  and  princi- 
ples of  that  court.     And  although  a  fraudulent  alienee 
would  be  treated  aa  a  mere  trustee  for  the  benefit  of 
the  creditors  entitled,  a  creditor  holding  under  an  un- 
recorded mortgage  to  secure  a  bona  fide  debt  would 
stand  on  a  different  footing.     His  equity  would  be  at 
least  equal  to  that  of  the  creditors  competing  with 
him  and  he  moreover  stipulated  for  a  security  which 
they  did  not. 

But  the  claim  of  the  creditors  in  this  case  does  not 
rest  upon  the  right  given  by  statute  to  subject  the 
real  estate  of  a  decedent  to  the  payment  of  his  debts. 
Coke  by  his  will  which  was  made  on  the  30th  of  De- 
cember 1849  charged  his  whole  estate  with  the  pay- 
ment of  all  his  debts;  and  it  was  not  therefore  within 
the  terms  of  the  third  section  of  chapter  131,  subject- 
ing real  estate  to  the  payment  of  the  decedent's  debts. 
For  that  section  is  expressly  confined  to  the  real  estate 
as  to  which  the  party  died  intestate  or  which  though 
he  may  have  left  a  will,  shall  not  have  been  charged 
by  the  will  or  devised  subject  to  the  payment  of  debts, 
or  if  so  charged  or  devised,  to  what  might  remain 
after  satisfaction  of  the  debts  so  provided  for.  The 
devise  then  being  for  payment  of  debts  was  clearly 
good  under  the  act  in  force  at  the  date  of  the  will ; 
•  Vol.  XIII— 80 
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1857.     and  although  generally  wherever  real  estate  is  by  sta- 

Terai7  *"^  made  liable  for  payment  of  debts  it  would  ap^>ear 

to  constitute  legal  assets  as  held  in  GoodchUd  v.  jFer- 

^lish^'  r€«,  5  Beavan's  R.  398;  2  Spence  Equ.  Jur.  319;  yet 

V.       where  a  testator  by  his  will  charges  his  real  estate 

&  als.    with  his  debts,  the  real  estate  so  charged  ,will  be  equi- 

^  table  assets  notwithstanding  the  statute  would  have 

Same  .  ^ 

V.       rendered  it  liable  if  there  had  been  no  such  charge. 

^^or^    Charlton  v.  Wright,  12  Simon's  R.  274;  2  Spence  Equ. 

&al8.  Jur.  312.  But  in  the  administration  of  assets  of  a  de- 
cedent whether  legal  or  equitable,  the  courts  of  equity 
recognize  and  enforce  all  antecedent  liens,  claims  and 
charges,  in  rmn,  resting  upon  the  property  according 
to  their  priorities  whether  they  are  legal  or  equitable. 
2  Lom.  Dig.  119;  Fremoult  v.  Dedire,  1  P.  Wms.  429; 
Mnrh  v.Winchel^ea,  1  P.  Wms.  277;  1  Sto.  Eq.  Jur. 
§  553,  and  cases  cited  in  the  note.  And  as  the  mort- 
gage though  unrecorded  is  valid  against  the  grantor 
and  his  heirs,  it  constitutes  such  a  lien  as  will  be  re- 
spected by  the  court  of  equity  in  administering  the 
assets  of  the  decedent. 

The  statute  of  wills  authorizes  every  person  to  dis- 
pose by  will  of  any  estate  to  which  he  shall  be  en- 
titled at  his  death  and  which  if  not  so  disposed  of 
would  devolve  upon  his  heir  &c.  Code  of  Virginia, 
ch.  122,  §  2,  p.  516;  and  if  there  were  no  further  pro- 
vision on  the  subject,  the  effect  of  this  would  be  to 
enable  the  devisee  to  take  the  land  devised  discharged 
from  any  liability  to  the  general  creditors  of  the  testa- 
tor. Hence  the  statute  in  England  upon  the  subject 
of  fraudulent  devises  and  the  similar  provision?  of 
our  Code.  But  to  what  estate  shall  it  be  said  a  party 
was  entitled  at  his  death  and  what  shall  devolve  upon 
his  heir  if  not  disposed  of  by  mil?  Certainly  not 
lands  which  the  testator  had  conveye<l  to  another  by 
deed  binding  upon  him  and  his  heirs,  in  his  lifetime; 
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or  if  the  conveyance  were  not  absolute  but  in  the  na-     1857. 
ture  of  a  mortgage  to  secure  a  debt,  nothing  more    xe^^ 

than  the  equity  of  redemption.     In  the  former  case,  

his  title  has  passed  from  him  absolutely ;  in  the  latter      lif^ 
it  is  only  to  be  reinstated  by  himself  or  those  claiming       v. 
under  him  by  payment  of  the  amount  due.     By  the     &  ale. 
devise,  the  testator  will  only  be  understood  to  intend    j;,^ 
to  charge  what  he  lawfully  might  charge  and  it  will       v. 
not  be  construed  so  as  to  pass  more  than  he  himself   ^^^jq,. 
was  entitled  to.     Xor  can  the  devisee  take  more.     He     Cala- 
is not  a  purchaser  for  value,  and  can  stand  on  no  bet- 
ter footing  than   a   voluntary  grantee.     The  devise  is 
the  voluntary  act  of  the  debtor  implying  no  contract 
or  stipulation  with  the  creditors,  whose  debts  are  thus 
provided  for.     And  the  maxim  von  del  qui  non  habet 
must  apply. 

In  this  case,  Coke's  will  was  made  before  the  pre- 
sent Code  took  effect,  and  the  case  therefore  falls 
within  the  influence  of  that  of  1819,  Code  of  Va.  ch. 
122,  §  22.  By  the  Code  of  1819  whilst  it  avoided 
fraudulent  devises,  devises  for  payment  of  debts  were 
expressly  saved :  and  the  creditors  here  must  claim  as 
devisees  whose  rights  are  protected  by  the  fourth  sec- 
tion of  the  act  of  December  18,  1789  (1  R.  C.  1819, 
p.  392).  So  claiming,  they  can  only  take  what  Coke 
could  devise,  and  this  is  the  equity  of  redemption  in 
the  subject  covered  by  the  deed  of  trust.  What  they 
must  claim  is  an  equitable  interest  only  and  the  relief 
they  must  seek  is  through  the  administration  of  equi- 
table assets.  Black  v.  Scott,  2  Brock  R.  325 ;  1  Sto. 
Eq.  Jur.  §550,  552,  553;  Miller  Eq.  Mort.  126,  (42 
Law  Lib.  [126] ;  Neioton  v.  Bennett,  1  Bro.  C.  C.  135 ; 
Silk  V.  Prime,  Ibid.  138,  n ;  Baibj  v.  Ekins,  7  Ves.  R. 
319;  Rutger's  ex'ors  v.  Leroy,  4  John.  Ch.  R.  651; 
Nimmo's  ex^or  v.  Commonwealth,  4  Hen.  &  Munf  57. 
And  this  being  the  footing  on  which  they  must  stand. 
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1857.    they  cannot  successfully  ask   the  aid  of  a  court  of 
Tem7  equity  to  take  from  a  creditor  having  at  least  an  equal 

equity  with  them  and   who  has  moreover  stipulated 

^^Sh^'  for  and  obtained  a  specific  lien  upon  the  real  estate  of 
V.       the  common  debtor,  the  preference  thus  intended  to 
Aals.    he  secured  to  him. 

^j  From  what  has  been  said  it  may  be  deduced  that 

V.  after  the  death  of  a  mortgagor  it  is  not  necessary  to 
ex'or^  record  the  mortgage  to.protect  the  lien  against  general 
<fcal8.  creditors.  In  this  case  in  point  of  fact  the  deed  of 
trust  was  recorded  after  the  death  of  Coke,  and  there 
is  nothing  in  the  language  of  the  act  prohibiting  the 
recording  of  a  deed  after  the  death  of  a  grantor  or 
restricting  the  right  to  record  to  the  lifetime  of  the 
grantor.  When  the  execution  of  the  deed  b  authen- 
ticated in  the  manner  required  by  the  law  it  is  the 
duty  of  the  court  or  clerk  to  admit  it  to  record  with- 
out enquiry  whether  the  grantor  be  in  life  or  otherwise. 
Nor  is  any  good  reason  perceived  why  such  recordiug 
will  not  suffice  to  bring  the  case  within  the  terms  of 
the  law,  and  render  the  deed  good  against  creditors 
from  that  time.  And  it  may  be  urged  that  as  the  cre- 
ditors had  acquired  no  specific  lien  by  judgment  or 
otherwise  in  the  lifetime  of  the  grantor  and  as  they 
took  none  either  under  the  devise  in  the  will  or  the 
act  rendering  real  estate  assets  for  payment  of  debts, 
they  could  not  successfully  assail  the  lien  secured  by 
the  deed  of  trust.  I  do  not  dwell  upon  this  view 
however  because  as  I  think  the  creditors  acquired 
nothing  in  the  nature  of  a  specific  lien  either  under 
the  will  of  Coke  or  the  statute  making  real  estate 
assets,  and  as  after  Coke's  death  they  could  acquire 
no  lien  upon  his  real  estate,  I  conceive  that  recording 
the  deed  of  trust  after  his  death  was  wholly  unneces- 
sary as  to  them. 

It  remains  to  consider  in  this  connection,  the  eflFect 
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of  the   11th   section    ol   chapter    118  of   the    Code.     1857. 
Thi.  section  provide.  ,h.t  the  word.  "  creditor.  "  and  '^^ 

"  purchasers  "  where  used  in  that  chapter  and  in  chap- 

ter  119,  shall  extend  to  and  embrace  all  creditors  and    ^^ 
purchasers,  who  but  for  the  deed  or  writing,  would       v. 
have  had  title  to  the  property   conveyed  or  a  right  to    <&al8. 
subject  it  to  their  debts.     And  it  is  insisted  that  credi-    g 
tors   claiming  under  a  devise   for  payment  of  debts       v. 
or  under  the  statute  subjecting  real  estate,  are  within    g^'or 
this   description.     I  do  not  think  this  the  correct  con-    &  als- 
struction  of  the  section.     It  was  not  designed  to  make 
any  change  in  the  kind  or  character  of  the  debts  which 
would  entitle   creditors  to  assail  an  unrecorded   deed, 
but  to  define  the  class  of  creditors  as  to  whom  if  their 
debts  were  of  the  kind  and  character  authorizing  them 
to  call  it  in  question,  an  unrecorded   deed   would  be 
void.     This  is  apparent  from  the   context,  for  the  sec- 
tion declares  that  the  words  ''  creditors  "   and  "  pur- 
chasers "  where  they  occur,  are  not  to  be  restricted  to 
the  protection  of  creditors  of  and   purchasers  ^^from 
the  ffrantory''  but  are  to  embrace  all  who  but  for  the 
deed  would   have  had  title  to  the  subject  or  aright  to 
subject  it  to  their  debts.     It  was  intended  to  settle  by 
statutory  provision  the  question  so  much  controverted 
in  the   cases  of  Pierce  v.    '/umer,  5  Cranch's  R.  154; 
Land  v.  Jeffries,  5  Rand.  211 ;  and  1  homas  v.  Gaines, 
1   Gratt.   347;    and  which  was  decided  in  the  last 
named   case  in  conformity  to  the  decision  in  Anderson 
V.    Anderson,   2  Call  198;    and  overruling  Pierce    v. 
Turner,   and  the  opinions  of  Judges  Garr    Coalter  and 
Brooke  in  Land  v,  Jeffries ;  but  it  made  no  change  in 
the  well  settled  rule  which  required  a  creditor  who 
would  assail  an  unrecorded   deed  to  show  that  he  had 
some  lien  by  judgment  or  otherwise   entitling  him  to 
charge  the  subject  conveyed,  specifically. 

I  think  the   Circuit  court  erred  in  its  opinion  upon 
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1857.    both  of  the   questions   which  I  have  thus  considered, 
TemiT  ^*^^  ^^  ^f  opinion  to  reverse  the  decree. 

Allen,  P.  and  Moncure,  J.  concurred  in  the  opinion 
of  Lee,  J. 

Daniel  and  Samuels,  Js.  concurred  in  Judge  Lee's 
opinion  as  to  Mrs.  Byrd's  heirs;  but  they  di^ented  as 
to  the  validity  of  the  deed  of  trust. 

Decree  reversed. 
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Bicfimond. 


Roberts  t\  Roberts.  1857. 

January 

(Absent  Lee,  J.) 
February  3. 


Term. 


1.  A  sale  of  a  tract  of  land  made  by  a  commissioner  under  a  de- 

cree of  the  Cliancery  court,  on  a  day  so  inclement  that  per- 
sons intending  to  be  present  and  to  bid  for  a  part  of  the  land, 
are  deterred  from  attending,  and  when  there  was  but  one 
bidder  present,  who  lived  at  the  place,  will  be  set  aside, 
without  weighing  the  evidence,  which  is  conflicting,  as  to 
the  suflficiency  of  the  price  at  which  it  was  sold. 

2.  According  to  the  practice  in  Virginia,  upon  objection  to  a  sale 

of  land  made  by  a  commissioner,  it  is  not  necessary  to  ask 
that  the  biddings  may  be  opened  by  the  offer  of  a  substantial 
advance  upon  the  price  reported.  But  the  court  will  consider 
the  objections  to  the  sale,  and  confirm  or  set  it  aside  as  the 
merits  of  the  case  may  require. 

This  was  a  bill  tiled  in  the  Circuit  court  of  Xelson 
county  by  John  T.  Roberts  in  his  own  right  and  as 
executor  of  John  M.  Roberts,  against  the  other  heirs 
of  John  M.  Roberts,  for  the  sale  of  a  tra«t  of  land 
which  was  undisposed  of  by  the  will  of  his  testator. 
The  court  made  a  decree  appointing  the  plaintifi*  a 
commissioner  to  sell  the  land,  which  consisted  of  a 
tract  of  mountain  land  of  about  one  thousand  acres. 
The  commissioner  subsequently  reported  that  he  had 
offered  the  land  for  sale  on  the  3d  day  of  December 
1852,  when  it  was  purchased  by  Ann  T.  Roberts  at 
the  price  of  two  dollars  and  sixty-two  and  a  half  cents 
per  acre,  and  that  she  had  complied  with  the  terms  of 
sale. 

On  the  return  of  the  report  of  the  commissioner 
some  of  the  heirs  excepted  to  it,  and  objected  to  the 
confirmation  of  the  sale,  on  the  ground  that  the  day 
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1857.    of  sale  was  very  inclement ;  it  raining  all  day,  so  that 
^Te?m.^  there  were  no  persous  present  except  the  family  living 

on  the   place,  and  except  the  commissioner,  the  crier 

^'^^^  and  one  other  person ;  and  that  consequently  the  price 
Roberts,  was  far  below  its  real  value. 

It  appeared  from  the  evidence  that  it  rained  all  day; 
and  that  there  were  no  persons  present  except  the 
family  living  on  the  place,  the  crier  and  one  man  who 
had  gone  there  the  evening  before ;  and  there  was  no 
bidder  but  Ann  T.  Roberts,  who  was  one  of  the  heirs. 
Several  witnes»>es  said  that  the  day  was  so  bad  as  to 
deter  persons  from  going  to  the  sale;  and  one  who 
was  authorized  to  buy  some  thirty-five  acres  of  the 
land  at  seven  dollars,  was  prevented  by  the  weather 
from  attending. 

As  to  the  value  of  the  land  the  witnesses  diflered 
very  much  in  opinion.  Some  thought  the  land  was 
worth  from  three  to  four  dollars  per  acre ;  whilst  a 
number  thought  that  it  was  sold  for  its  full  value,  and 
some  for  even  more  than  it  was  worth. 

When  the  case  came  on  to  be  heard  upon  the  excep- 
tions to  the  report,  they  were  sustained  by  the  court; 
and  the  sale  was  set  aside,  and  another  sale  by  other 
commissioners  was  directed.  And  from  this  decree 
Ann  T.  Roberts  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Pation,  for  the  appellant. 
Robinson^  for  the  appellee. 

Samuels,  J.  It  is  the  right  of  every  party  con- 
cerned in  interest  in  property,  when  about  to  be  sold 
at  public  auction,  to  have  it  offered  for  sale  under  such 
circumstances  as  afford  an  opportunity  for  fair  compe- 
tition amongst  all  who  may  be  disposed  to  buy. 
Doubts  about  the  identity  or  title  of  the  subject  to  be 
sold  may  prevent  prudent  men  from  offering  to  buy, 
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and  are  therefore  enough  to  justify  any  one  charged     1857. 
with  the  duty  of  making  a  sale,  in  postponing  the  sale    ^^^ 

until  such  doubts  may  be  removed  and  the  danger  of 

sacrifice  be  avoided.  See  Bosaett  v.  Fishei\  11  Gratt.  ^^®^ 
492 ;  Goare  v.  Beuhring^  6  Leigh  585 ;  1  Lorn.  Dig.  425  Roberta, 
top,  828  marg.  Without  going  into  an  enumeration  of 
the  many  causes  for  which  public  sales  have  been  set 
aside,  yet  we  see  that  many  of  them  are  founded  on  the 
principal  that  fair  competition  has  been  prevented,  and 
sacrifice  may  have  been  incurred  to  the  prejudice  of 
those  interested.  This  principle  rules  in  cases  of  sales 
by  auctioneers,  executors,  administrators,  trustees, 
commissionersy  and  all  others  having  authority  to  sell. 
2  Rob.  Prac.  65,  old  edition.  Although  the  irregular 
action  of  the  person  making  the  sale  may  not  always 
avoid  it,  still  wherever  the  sale  itself  is  allowed  to 
stand,  the  delinquent  in  duty  must  make  compensation 
to  the  party  injured. 

In  the  case  before  us  a  sale  of  land  was  made  by  a 
commissioner  acting  under  a  decree  of  the  Circuit 
court  of  Nelson  county.  It  was  the  right  of  the  ap- 
pellees as  well  as  of  the  appellant,  the  parties  inte- 
rested, to  have  the  benefit  of  fair  competition.  Yet 
the  sale  was  made  on  the  3d  of  December  1853,  a  day 
which  was  so  inclement  because  of  rain,  that  several 
persons  who  wished  to  attend  were  prevented  by  the 
weather  from  doing  so.  There  is  a  conflict  of  evidence 
on  the  question.  Whether  the  inclemency  of  the  day 
was  such  as  ought  to  prevent  any  one  who  might  wish 
to  do  80  from  attending  ?  There  is  no  conflict  however 
as  to  the  fact  that  some  persons  did  stay  away  who  had 
intended  to  be  there,  some  of  whom  wished  to  buy  the 
land  or  a  part  of  it.  There  is  moreover  no  conflict  of 
evidence  as  to  the  fact  that  the  appellant  was  the  sole 
bidder ;  that  the  commissioner,  the  crier  and  one  other, 
were  the  only  persons  drawn  to  the  place  in  expecta- 
VoL.  XIII — 81 
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1857.     tion  of  a  8ale;   that  the  appellant  who   became  the 
TeraiT  buyer,  and  her  brother  lived   at  the  place.     The  case 

before  us  differs  from  Fairfax  v.  Muse*s  ex'orSy  4  Muni 

Roberts  ^24,  in  this,  that  in  that  case  there  were  five  bidders 
Roberta  present,  including  the  plaintiff's  agent  and  the  defen- 
dant :  in  our  case  but  one  bidder  was  present.  In  our 
case,  besides  the  commissioner  and  crier,  there  was  but 
one  other  person  in  attendance,  because  of  the  expected 
sale,  and  that  other  had  no  intention  to  buy.  In  the 
'  case  in  4th  Munford,  the  report  states  that  a  "  cronside- 
rable  number"  were  there.  In  our  case  persons  who 
wished  to  attend  were  prevented  by  the  weather  from 
doing  so.  In  the  case  in  4th  Munford  it  is  not  shown 
that  any  one  staid  away  because  of  the  cloudy  and 
rainy  day,  who  desired  to  be  at  the  place  of  sale. 
The  marked  difference  in  the  facts  of  the  case  in  my 
judgment  requires  a  difference  in  their  decision.  See- 
ing that  the  duty  of  the  commissioner  was  plainly 
violated ;  that  the  sale  reported  in  effect  was  one  by 
private  contract,  the  court  should  not  go  into  an  en- 
quiry upon  the  conflicting  evidence  whether  the  price 
was  a  fair  one. 

It  was  said  in  the  argument  here  that  if  the  sale 
under  consideration  could  be  set  aside  at  all,  that  it 
could  only  be  done  by  opening  the  biddings  by  the 
offer  of  a  substantial  advance  upon  the  price  reported ; 
that  this  practice  of  the  English  chancery  courts  should 
be  followed  here  in  cases  like  this ;  and  that  the  excep- 
tions to  the  commissioner's  report  in  this  case  for  this 
reason  should  be  disregarded.  This  objection  I  think 
is  not  well  taken.  The  commissioner  is  the  officer  of 
the  court,  and  acts  under  its  supermion.  His  errors, 
when  brought  to  the  notice  of  the  court,  or  appear- 
ing on  the  face  of  his  proceedings,  may  be  corrected. 
Such  has  hitherto  been  the  practice  in  Virginia  with- 
out question  as  to  its  propriety ;  its  convenience  and 
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justice  are  manifest,  and  it  should  not  be  disturbed.      1857. 
In  Fairfax  v.  Mitse's  ex^orSy  above  cited,  the  Chancery    xerm^ 
court,  in  a  summary   way,   revised   the   action   of  its 
commissioners,  and  confirmed  it ;  and  this  court  upon 
appeal  affirmed  the  decision  of  the  Chancery  court. 
I  am  of  opinion  to  affirm  the  decree. 

The    other  judges    concurred   in    the    opinion   of 
Samuels,  J. 

Decree  affirmed. 
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Bicfimond. 

1857.  Brown's  adm'r  v.  Johnson. 

January 


Term. 


Isbell's  ex'or  v.  Johnson. 
February  4. 

1.  In  an  action  on  a  joint  bond  against  the  personal  repreeentatiYe 

of  a  deceased  obligor,  a  surviving  obligor  is  an  incompetent 
witness  for  the  defendant. 

2.  Where  a  witness  is  offered  as  competent  on  the  ground  that 

though  interested  in  favor  of  the  party  offering  him,  his  in- 
terest is  equal  or  greater  the  other  way,  this  last  interest  most 
be  as  direct  and  immediate  as  the  former. 

3.  In  an  action  against  one  of  two  obligors  in  a  bond,  the  inter- 

est of  the  other  arising  from  his  liability  to  the  defendant  fi)r 
contribution  is  more  direct  and  immediate  than  his  liability 
as  obligor  in  the  bonds  to  the  obligee;  and  he  is  therefore  an 
incompetent  witness  for  the  defendant. 

4.  If  the  liability  of  one  obligor  in  a  bond  is  defeated  on  a  ground 

not  personal  to  himself,  (as  infancy,  bankruptcy  or  death,)  the 
liability  of  all  the  obligors  is  at  an  end ;  and  therefore  one  ob- 
ligor is  an  incompetent  witness  for  his  co-obligor  in  an  action 
on  the  bond. 

5.  The  statute,  1  Rev.  Code,  ch,  98,  §  3,  p.  359,  Code,  ch.  144,  {  13, 

p.  582,  in  relation  to  joint  obligations,  though  it  gives  an  ac- 
tion against  the  personal  representative  of  a  deceased  joint  ob- 
ligor, does  not  effect  the  principle  tbat  the  defeat  of  the  rem- 
edy against  one  joint  obligor  upon  a  ground  not  personal  to 
himself,  defeats  it  as  to  all  the  obligors.* 

6.  There  are  two  actions  pending  by  the  same  plaintiff  against 

obligors  in  the  same  bond ;  a  deposition  taken  by  the  defend- 
ant in  one  of  the  cases,  can  under  no  circumstances,  be  com- 
petent evidence  for  the  defendant  in  the  other. 

*Code,  ch.  144,  §  13,  p.  582.  "The  representative  of  one  bound 
with  another,  either  jointly  or  as  a  partner,  by  judgment,  bond, 
note  or  otherwise,  for  the  payment  of  a  debt,  or  the  performance 
or  forbearance  of  an  act,  or  for  any  other  thing,  and  dying  in  the 
lifetime  of  the  latter,  may  be  charged  in  the  same  manner  as  such 
representative  might  have  been  charged,  if  those  bound  jointly  or 
as  partners  have  been  bound  severally  as  well  as  jointly,  otherwke 
than  as  partners." 
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7.  A  covenant  by  the  obligee  in  a  bond  with  one  of  three  joint      i857. 

obligors,  that  if  after  judgment  against  all  the  parties  the  January 

money  is  not  paid  by  the  other  two,  he  will  relieve  him  from  Term, 

the  payment  of  it,  is  not  a  release,  and  will  not  bar  an  action  "Z         J" 

on  the  bond  against  all  the  obligors.  adm'r 

V. 

These  were  two  actions  of  debt  in  the  Circuit   court  J^^^^^^^- 
of  Appomattox  county,   the  first  brought  in  August  IsbelPs 
1863  by  John  Johnson,   assignee  of  John  H.  Johnson,     ^\^^ 
against  the  administrator  of  James  Brown   deceased ;  Johnson. 
and  the  second  by  the  same   plaintiff  against  the   ex- 
ecutor of  William  Isbell  deceased.     Both  actions  were 
founded  on   the   same  bond,   which   was  executed  to 
John  H.  Johnson  by  William  Isbell  as  principal,  and 
James  Brown  and   William  J.  Dunn  as  his  sureties. 
This  bond  bore  date  the  10th  day  of  April  1844,  and 
bound  the  obligors  jointly,  to  pay  to  John  H.  Johnson 
the  sum  of  eight  hundred  and  eighty-seven  dollars  and 
fifty  cents,  with   interest,  on  or  before  the  1st  of  April 
1847.     The  defendants   each   pleaded  usury ;  and  a  re- 
lease by  John  H.  Johnson,   before  the  assignment,  to 
their  co-obligor  William  J.  Dunn ;  whereby   they   in- 
sisted they  were  released. 

Upon  the  trial  of  the  first  named  case,  after  the 
plaintiff  had  introduced  the  bond  declared  on,  the  de- 
fendant offered  to  introduce  in  evidence  the  deposition 
of  Dunn,  who  was  proved  to  be  dead.  The  plaintiff 
objected  to  the  evidence  on  the  ground  that  Dunn 
was  interested ;  and  to  obviate  that  objection  the  de- 
fendant offered  in  evidence  a  writing  under  the  hands 
and  seals  of  Dunn  and  Johnson,  whereby,  upon  a  con- 
sideration therein  stated,  Johnson  covenants  with  Dunn 
that  in  the  event  that  the  bond  declared  on  shall  not 
be  paid  by  the  said  Isbell  and  Brown  after  judgment 
obtained  against  all  parties,  he,  the  said  John  H.  John- 
son, will  relieve  him  from  the  payment  of  the  same 
and  every  cent  thereof.  It  was  admitted  that  this 
paper  was   genuine  and  in  full  force ;  and  that  Isbell 
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1857.    at  the  time  of  taking  the  deposition  was  dead  leaving 

^TermT  *°  estate  ample  to  pay  all  his  debts  and  liabilities,  in- 

eluding  this. 

^adm'r^      But  the  court  sustained  the  objection  and  excluded 

V.       the  deposition,  on  the  ground  that  the   said   Dunn  bj 

neon.  j.gg^Qj^  ^f  j^jg  interest  was  incompetent  to  testify :  And 

Isbell's  the  defendant  excepted, 
ex  or 
V.  On  the  trial  of  the  second  case  the  same   deposition 

Johnson.  ^^^  offered  in  evidence  under  the  same  circumstances; 
the  only  difference  in  the  cases  being  that  the  deposi- 
tion was  regularly  taken  in  the  first  case,  when  the 
plaintiff  was  present  and  cross-examined  the  witness; 
and  it  was  offered  as  evidence  in  the  second  case  though 
only  taken  in  the  first.  It  was  again  excluded  by  the 
court ;  and  the  defendant  excepted. 

There  was  a  verdict  and  judgment  in  both  cases  for 
the  plaintiff;  and  the  defendants  each  applied  to  this 
court  for  a  supersedeas^  which  was  allowed.  They  came 
on  here  to  be  heard  together. 

The  Attorney  General^  for  the  appellants. 
Garland  for  the  appellees. 

Lee,  J.  The  question  in  these  cases  is  whether  in 
an  action  under  our  statute  against  the  representative 
of  one  who  was  jointly  bound  in  an  obligation  with 
another  who  survives,  and  upon  an  issue  to  the  merits 
going  to  the  validity  of  the  obligation  and  the  right  of 
the  plaintiff  to  recover,  upon  it,  the  surviving  obligor 
is  a  competent  witness  tor  the  defendant. 

Isbell  was  the  principal  debtor  and  Broion^  and  Diam 
whose  testimony  was  offered,  were  jointly  bound  with 
him  a^  sureties.  In  the  ease  first  named,  then,  that  of 
Johnson  v.  Brown's  admWj  the  witness  Dunn  has  a  direct 
and  immediate  interest  to  defeat  the  recovery  against 
Broion's  estate,  because  by  so  doing  he  prevents  any 
demand  against  himself  on  the  part  of  Brown's  estate 
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for  contribution  of  his  share  of  the  araoiint  recovered:     1857. 
and  if  this  interest  be  not  released  or  in  some  way    Term!^ 

overcome,  he  would  upon  general  principles  be  clearly 

incompetent.     Moreover,  if  he  were  in  any  way  re-    ^^^ 
lieved  from  the  debt  and  interest,  still  he  would  be       v. 
Hable  to  contribution  for  the  costs,  because  the  statute 
gives  contribution  for  the  party's  share  of  the  whole  IsbelTs 
amount  for  which  the  judgment  or  decree  is  rendered,       v. 
which  of  coarse  includes  the  costs.     Code  of  Va.  ch.   ^  '*^'^* 
146,  §  8,  p.  588.     And  such  a  liability  would   render 
the  witness  incompetent.     Hall  v.   Cecily  6   Bing.  R. 
181 ;  Jones  v.  Raine,  4  Kand.  886.     That  the  statute 
gives  the  remedy  only  in  case  the  principal  be  insol- 
vent will  not  vary  the  cat^e.     By  procuring  a  verdict 
and  judgment  for  the  cosurety,  the  witness  puts  an 
end  to  all  question  upon  this  subject,  and  that  verdict 
and  judgment  will  be  evidence  for  or  against  him  in 
any  proceeding  of  the  cosurety  for  contribution. 

But  it  is  said  the  interest  of  the  witness  is  greater 
against  the  cosurety  than  in  his  favor  because  by  pro- 
curing a  verdict  and  judgment  for  him,  he  makes  him- 
self liable  for  the  whole  amount  of  the  joint  obli- 
gation, whilst  the  efiect  of  a  verdict  and  judgment 
against  him  would  be  to  subject  him  to  contribution 
for  a  moiety,  only.  This  might  be  so,  if  the  liability 
in  the  former  case  were  as  immediate  and  direct  as 
that  in  the  latter.  But  it  is  not  so.  The  liability  in 
the  former  case  arises  out  of  the  party's  executing  the 
joint  obligation  and  the  rel  ition  in  which  he  stands  to 
the  obligee,  whereas  in  the  latter  case  the  liability  to 
contribution  grows  out  of  the  judgment  or  decree 
against  the  cosurety  its(»lf  by  the  terms  of  the  sta- 
tute. And  to  ct)unterl>alance  or  outweigh  an  interest 
in  the  witness  in  one  way  by  an  equal  or  greater  in 
the  opposite,  tlie  latter  must  be  also  direct  and  im- 
mediate. For  where  the  one  is  direct  and  the  other 
contingent,   the   former    must   prevail.      Gojdacre    v. 
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1857.    Breame,  Peake's   N.  P.  Cases  232;   Hall  v.    Cer-il,  6 
^^K^  Bing.  181,  (19  Eng.  C.  L.  R,  47.)    Now  the  interest 

depending  upon  the   liability  of  the  witness  to  be 

^m'r^  sued   for  the   whole,   if  the  action  failed  as  to  his 

V.       cosurety  is  an  uncertain  and  <K)ntingent  interest  and 

'  not  immediate  and  direct.     As  said  by  the  judges  in 

^Sr^   5%//  V.  Phillips,  4  Adolph.  &  El.  852,  (SI  Eng.  C.  L. 

V.       R.  203,)  the  recovery  might  depend  on  many  contin- 

o  neon,  gg^^jj^g .   j^,j^  ^j^^  witness  comes  to  prove  the  note  a 

nullity,  a  defense  which  might  be  equally  available 

for  himself;  and  thus  as  said  by  Lord  Denmaii,  C  J. 

"  it  is  not  in  the  defendant's  mouth  to  say  "  that  the 

witness  would  be  benefitted  by  the  recovery  against 

the  defendant. 

Under  the  English  practice  for  want  of  a  statute 
making  the  representative  of  one  who  was  jointly 
bound  with  another  liable  to  an  action  at  law,  the 
precise  question  in  these  cases  could  not  occur,  as  the 
remedy  at  law  lies  only  against  the  survivor.  But  a 
very  similar  question  has  occurred  in  cases  where  the 
parties  were  bound  jointly  and  severally,  and  also  in 
cases  of  partners  where  one  has  been  sued  without  the 
other  being  joined ;  and  it  has  been  held  in  such  cases 
that  a  party  thus  bound  jointly  or  jointly  and  seve- 
rally, with  the  defendant,  w^as  not  a  competent  witue^ 
in  his  behalf.  Thus  in  Russell  v.  BlakCy  2  Maim.  & 
Grang.  374,  (40  Eng.  C.  L.  R.  418,)  which  was  an  ac- 
tion  against  one  of  the  makers  of  a  joint  and  several 
promissory  note,  another  of  the  makers  was  oftered  as 
a  witness  for  the  defendant;  and  it  was  admitted  both 
by  the  counsel  and  the  court  that  he  would  be  incom- 
petent except  for  the  act  3  &  4  W.  4,  ch.  42,  which 
however  it  was  held  did  remove  the  objection  to  his 
competency.  In  a  previous  case. against  one  of  the 
makers  of  such  note  the  same  question  had  been  made 
and  had  been  decided  against  the  competency  of  the 
witness  who  was  another  of  the  makers,  without  re- 
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ference  to  the  statute  of  W.  4,  although  it  had  passed    1867. 

iu  the  year  previous  to  the  trial ;  but  it  seems  not  to    xe^7 

have  been  adverted  to  either  at  the  bar  or  by  the  court.  

Slegg  v.  Phillips,  4  Adolph.  &  Ellis  852,  (31  Eng.  C.  L.  ^aX^r^ 

R.  203.)    So  in  cases  of  partners,  one  who  is  proved       v. 

or  admitted  to  be  a  partner  of  the  defendant  but  who 

has  not  been  sued,  cannot  be  examined  as  a  witness  on  IsbelVs 

ex  or 
the  part  of  the  defendant.    Goodaere  v.  Breame,  Peake's       v. 

N.  P.  Cases  232;     Young  v.  Bairmr,  1  Esp.  R.  103;^^^"^^- 

Cheyne  v.  Koops,  4  Esp.  R.  110 ;    Hall  v.  Cecily  6  Bing. 

R.  181,  (19  Eng.  C.  L.  R.  47.)    So  in  an  action  against 

the  acceptor  of  a  bill  drawn  for  the  accommodation 

of  the  drawer,  held  the  drawer  was  not  a  competent 

witness  for  the  defendant.    Jones  v.  Brooke,  4  Taunt. 

R.  464. 

In  these  cases  the  witness  was  rejected  because  of 
the  interest  which  he  was  supposed  to  have  by  reason 
of  his  liability  over,  and  such  liability  for  costs  only, 
was  deemed  sufficient  to  exclude  him.  And  in  Slegg 
v.  Phillips,  the  same  argument  was' pressed  that  was 
made  here,  that  the  witness  had  a  greater  interest  to 
procure  a  verdict  and  judgment  against  the  defendant 
than  one  in  his  favor ;  but  that  interest  was  held  to  be 
uncertain  and  contingent  and  not  to  counterbalance  the 
direct  interest  to  avoid  contribution. 

In  this  view,  therefore,  according  to  the  authorities, 
I  think  Dunn  was  not  a  competent  witness  for  the  de- 
fendant in  the  case  of  Johnston  v.  Brown's  admW ;  and 
as  to  the  case  of  Johnson  v.  IsbelVs  ex' or,  I  think  it 
was  a  sufficient  reason  for  rejecting  his  deposition  that 
it  was  not  taken  in  that  case  but  in  the  other;  and 
that  Johnson  had  the  opportunity  to  cross-examine  the 
witness  when  it  was  taken  does  not  remove  the  objec- 
tion. For  it  could  not  have  been  used  by  Johnson 
against  IsbeWs  ex'or,  and  therefore  for  want  of  mutu- 
ality could  not  be  used  by  the  latter  against  the  former ; 
as  a  man  who  cannot  be  prejudiced  by  a  deposition, 
Vol.  XIII— 82 
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1857.     or  proceeding  in  a  suit  shall  never  receive  any  advan- 
^tI^  tage  from  it.     Gilb.  Ev.  55 ;  1  Stark.  (Phil.  ed.  1830,) 

'-  p.  264;  Hard.  472;  Paynes  v.  Coles,  1  Munf.  373,  3M; 

^adm^i^  Ohap^^^^^  v.  Chapman,  Id.  393,  403.  But  there  is 
V.  another  and  broader  ground,  common  to  both  cases, 
*  upon  which  the  objection  to  the  testimony  may  be 
Isbeirs  rested ;  and  this  is  that  the  witness  Dunn  by  procur- 
V.  ing  a  verdict  and  judgment  for  the  defendant  was  in 
Johneon.  ^^^^^  protecting  himself  against  a  suit  for  the  same 
cause  of  action.  For  the  obligation  of  these  parties 
having  been  in  its  inception,  joint,  to  enable  the 
plaintiff  to  recover  there  must  be  a  continuing  sub- 
sisting liability  on  the  part  of  the  joint  obligors  and 
the  representatives  of  those  who  were  dead.  For 
where\'^r  several  are  bound  jointly,  if  the  right  of 
action  be  gone  or  suspended  as  to  any  one  for  a  cause 
not  personal  to  him  (as  in  case  of  his  infancy,  or  bank- 
ruptcy or  death,)  the  joint  liability  being  at  an  end, 
the  others  may  avail  themselves  of  this  suspension  or 
discharge  whether  produced  by  the  act  of  the  party  or 
by  operation  of  law  at  the  instance  and  by  the  act  of 
the  creditor.  Thus  in  a  case  in  which  judgment  had 
been  recovered  against  two  persons  as  partners,  and 
suit  was  subsequently  brought  on  the  same  cause 
against  them  and  two  others  as  after  discovered  part- 
ners, held  that  the  joint  contract  of  all  was  merged 
in  the  judgment.  Robertson  v.  Smith,  18  John.  R.  459. 
So  a  judgment  on  a  promissory  note  against  one,  was 
held  to  bar  asubsequentaction  against  him  and  another 
alleged  to  be  a  dormant  partner.  Ward  v.  Johnscfiu  13 
Mass.  R.  148.  And  the  same  doctrine  is  asserted  in 
the  case  of  Smith  v.  Black,  9  Serg.  k  Rawle  142,  and 
WilUiHjs  V.  Coiisequa,  1  Pet.  C.  C.  R.  301.  The  case  of 
Shcehy  v.  Mandeville,  6  Cranch's  R.  253,  which  would 
seem  to  countenance  a  contrary  doctrine  has  yet  not 
been  deemed  an  authority  controlling  these  cases.  See 
the  remarks  of  Judge  Stanard  in    Ward  v.  Matter,  2 
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Rob.  R.  636,  566.     So  a  judgment  against  one  joint     1857. 

trespasser   is  a  bar  to  an  action  against  the  others.    Xerm7 

Wilkes  V.  Jackson^  2  Hen.  &  Munf.  355.     So  where  the 

creditor  takes  the  specialty  of  one  partner  for  the  debt,  ^^/ 

held  that  the  action  against  an  after  discovered  dor-       v. 

mant  partner  was  extinguished  by  the  specialty.     Ward 

V.  Hotter,  2  Rob.  R.  536.     To  a  similar  effect  is  Pud-  ^^^f^'^ 
'  ex'or 

sey^s  Case,  cited  2  Leon  110,  and  Tom  v,  Goodrich,  2  v. 
John  R.  213.  And  if  a  verdict  and  judgment  for  the '^^^''^^''• 
plaintiff  against  one  of  several  who  are  jointly  bound 
may  be  admitted  in  evidence  in  an  action  against  an- 
other as  a  bar,  it  would  seem  to  be  a  necessary  corol- 
lary (if  the  deduction  be  not  a  fortiori)  that  a  verdict 
and  judgment  against  the  plaintiff  in  the  former  ac- 
tion upon  an  issue  going  to  the  merits  and  -ascertaining 
that  the  plaintiff  never  had  any  cause  of  action  against 
that  defendant,  woulcl  be  admissible  as  a  bar  to  a  sub- 
sequent action  against  another  so  jointly  bound.  For 
the  joint  obligation  would  clearly  be  at  an  end  as  to 
the  former,  and  therefore  as  we  have  seen,  as  to  all  the 
others.  See  opinion  of  Washington,  J.  in  WiUings  v. 
Consequa,  1  Pet.  C.  C.  R.  301. 

That  this  would  be  so  where  all  the  parties  jointly 
bound  are  in  life  will  not  perhaps  be  questioned,  and 
I  think  our  statute  making  the  representative  of  a  de- 
ceased partv  liable  to  an  action  at  law  will  not  change 
the  rule.  The  act  it  is  true  provides  that  such  repre- 
sentative may  be  charged  in  the  same  manner  as  if 
those  jointly  bound  had  been  bound  severally  as  well 
as  jointly.  This  was  however  for  the  purpose  of  the 
remedy  merely  because  the  action  against  the  repre- 
sentative must  be  a  several  action  as  the  judgment  is 
de  banis  Ac;  but  it  does  not  convert  the  obligation  into 
a  joint  and  several  one  for  other  purposes.  If  three 
or  more  be  jointly  bound  and  one  die,  the  action 
against  the  survivors  must  be  against  all.  If  one  only 
be  sued  he  may  plead   the  uonjoinder  of  the  other 
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1857.    survivors  or  take  advantage  of  the  variance ;  and  the 
Tfem!^  principle  which  holds  all  who  were  bound  by  joint  ob- 

ligation  discharged  when  the  joint  contract  is  put  an 

a^m'^^  end  to  as  to  any  one  by  some  matter  not  personal  to 
Johnson,  him  still  has  its  effect.     The  object  of  the  statute  is  to 
Isbell's   save  the  necessity  of  a  resort  to  a  suit  in  equity,  but 
ex'or     jjQ^  ^^  ^Q^Q  away  from   any  party  any  legal  defense 
Johnson,  which  he  might  otherwise  make  to  the  action  except- 
ing from  the  representative  of  the  deceased  party  the 
legal  discharge  upon  his  death,  leaving  others  jointly 
bound  still  surviving. 

As  to  the  supposed  release  which  is  relied  on,  I  think 
it  only  necessary  to  say  that  if  it  was  a  good  release,  it 
would  not  meet  the  objection  of  the  witness's  liabUitj- 
to  contribution :  but  in  point  of  feet  it  is  no  release  nor 
could  it  be  pleaded  as  such  by  Dunn  himself  in  bar  of 
an  action  against  him.  To  be  available  as  such,  the 
release  must  be  express  and  not  merely  a  constructive 
release.  7  Bac.  Abr.  (Bouv.  ed.)  "Obligations"  D, p. 
254.  This  was  a  mere  covenant  on  the  part  of  John- 
son, that  at  a  future  period  after  judgment  should  have 
been  recovered  against  all  the  parties,  he  would  relieve 
Dunn  from  the  payment  of  the  same,  thus  expressly 
negativing  the  idea  of  any  bar  to  an  action  even 
against  Dunn, 

On  the  whole  I  think  the  court  did  not  err  in  ex- 
cluding the  evidence  in  either  case  and  am  of  opinion 
to  affirm  the  judgments. 

The  other  judges  concurred  in  the  opinion  of  Lbe,  J. 

Judgments  affirmed. 
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Humphrey  v.  Foster   ^  wife.  i857. 

January 


February  6. 

1.  A  deed  conveys  land  to  the  grantee  forever,  to  hold  for  life.    As 

the  premises  would  only  convey  a  fee  by  virtue  of  the  statute, 
and  by  the  statute  the  whole  deed  is  to  be  looked  to  to  ascertain 
what  estate  is  intended  to  be  passed,  the  habendum  in  this  deed 
is  not  void,  but  only  a  life  estate  passes  by  the  deed.* 

2.  On  a  bill  claiming  a  share  of  a  tract  of  land,  and  asking  for  a 

partition,  and  for  general  relief,  the  plaintiff's  right  to  par- 
tition being  established,  under  the  prayer  for  general  relief 
there  may  be  a  decree  for  an  account  of  rents  and  profits. 

3.  Errors  in  the  details  of  a  decree  for  an  account  are  not  a  proper 

subject  for  appeal  and  correction  in  the  appellate  court;  but 
they  may  be  corrected  by  exceptions  to  the  commissioner's 
report. 

By  deed  bearing  date  the  23d  of  June  1820,  Ed- 
mund Humphrey,  in  consideration  of  natural  love  and 
affection,  and  for  divers  other  good  causes  and  consi- 
derations, granted  to  his  wife  Elizabeth  Humphrey 
forever,  the  tract  of  land  on  which  he  lived,  and  appa- 
rently all  his  personal  property.  To  have  and  to  hold 
and  enjoy  all  and  singular  the  said  lands,  goods  and 
chattels  for  life.  Mrs.  Humphrey  survived  her  hus- 
band and  lived  until  1843  or  1844.  She  held  the  land, 
&c.  in  possession;  and  in  July  1842  she  executed  a 
deed,  by  which  she,  for  natural  love  and  affection  and 
one  dollar,  conveyed  the  land  to  her  grand  son  William 
H.  Humphrey,  reserving  to  herself  the  possession  dur- 
ing her  life. 

After  the  death  of  Mrs.  Humphrey  Thomas  Foster  • 
and  his  wife,  who  was  a  daughter  of  Edmund  Hum- 

*See  Judge  Allen's  opinion  for  the  statute. 
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1857.    phrey,  filed  their  bill  in  the  circuit  court  of  Louisa 
Term7  co^^'^^v,  against  AVilliam  H.  Humphrey  and  the  other 

heirs  of  Edmund  Humphrey,  in  which  they  set  out 

^rey^*^'  the  deed  to  Mrs.  Humphrey,  which  they  charged  gave 
V.  her  but  an  estate  for  life,  her  death,  and  that  the  land 
A  wife,  ^^d  been  since  that  time  in  the  possession  of  the  de- 
fendant William  H.  Humphrey,  who  had  taken  the 
rents  and  profits  to  his  own  use.  And  the  prayer  of 
the  bill  was  for  a  partition  of  the  land ;  and  for  gene- 
ral relief. 

William  H.  Humphrey  demurred  to  the  bill,  and 
also  answered,  insisting  that  Mrs.  Humphrey  took  a 
fee  in  the  land;  and  that  she  had  conveyed  the  same 
to  him. 

Upon  the  hearing  in  September  1853,  the  court 
overruled  the  demurrer,  and  held  that  Mrs.  Humphrey 
took  but  a  life  estate  in  the  land ;  and  made  a  decree 
directinsc  a  commissioner  of  the  court  to  take  an  ac- 
count  of  the  rents  and  profits  Iromthe  end  of  the  year 
in  which  Mrs.  Humphrey  died  to  the  end  of  the  year 
1854.  From  this  decree  William  H.  Humphrey  ob- ' 
tained  an  appeal  to  this  court. 

Jolm  (?.  Williams^  for  the  appellant,  insisted  : 
1st.  That  the  conveyance  being  to  Elizabeth  Hum- 
phrey forever,  she,  by  the  operation  of  the  act  of 
1785  dispensing  with  words  of  limitation,  took  a  fee: 
And  therefore  the  habendum  for  life  being  repugnant  to 
the  grant,  is  void.  Baldwin^ s  CasCy  2  Coke's  R.  18  and 
23.  That  this  was  the  doctrine  of  all  the  old  autho- 
rities; and  it  has  not  been  denied  by  the  modern 
cases;  but  a  distinction  has  been  taken.  Thus  where 
a  conveyance  is  to  A  and  his  heirs,  habendum  to  A  and 
the  heirs  of  his  body,  the  habendum  is  held  to  be  valid 
as  not  being  inconsistent  with  the  grant.  Ch>odtiile  ex 
dem.  DodweU  v.   Gibbs^  12  Eng.  C.  L.  K  859 ;  Doe  ex 
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deni^  Timmiss  v.  Steely  45  Eng.  C.  L.  R.  662 ;  Ingram  v.     1867. 

Porter,  4  McCord's  R.  198;  S.  C.  1  Harper's  R.  492;  ^^^^ 

3  Gill's  R.  198 ;  2  Lom.  Dig.  215  marg.  ^ 

2d.     He  submitted  the  question  as  to  the  propriety    S^y 

of  the  decree  for  an  account,  under  the  pleadings  in       v. 
.,  Foster 

tne  cause.  ^  ^ife. 

HoUaday^  for  the  appellee,  upon  the  last  point  said 
there  was  a  prayer  for  .general  relief,  and  that  would 
authorize  the  decree  for  account. 

Upon  the  first  point  made  by  the  couilsel  for  the 
appellant,  he  admitted  that  the  old  rule  was  as  it  had 
been  stated.  That  rule  is  that  where  the  conveyance 
clearly  in  technical  language  conveys  a  fee,  the  haben- 
dum for  life  is  repugnant  and  void.  But  according  to 
the  rules  of  the  common  law  the  word  "  heirs  "  is  ne- 
cessary to  convey  a  fee ;  and  the  rule  was  founded  on 
the  idea  that  there  were  two  intents  clearly  expressed, 
and  that  the  latter  was  therefore  void.  But  if  the 
premises  did  not  convey  a  fee  t)y  clear  technical  lan- 
guage, the  habendum  was  not  void. 

In  this  case  the  deed  would  not  pass  the  fee  at  com- 
mon law ;  and  we  must  therefore  look  to  the  whole 
instrument  te  ascertain  the  intent  of  the  grantor. 
Our  statute  which  dispenses  with  words  of  limitation, 
leaves  the  intent  to  be  ascertained  from  the  whole 
deed.  And  the  authorities  cited  on  the  other  side 
show  that  where  the  premises  and  the  habendum,  can 
stand  together  they,  will  be  so  construed.  2  Lom. 
Dig.  217.  Here  the  deed  on  its  face  shows  that  the 
grantor  only  intended  to  give  an  estate  for  life. 

Allen,  P.  At  the  common  law,  the  word  "  heirs  " 
was  necessary  to  create  a  fee  simple  in  all  feoflftnents 
and  grants  to  natural  persons,  and  conveyances  to 
natural  persons  taking  eftect  as  transfers  of  the  le- 
gal estates  by  the  operation  of  the  statute  of  uses. 
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1857.     Littleton,  §  1 ;  Lorn.  Dig.  218,  m ;  4  Kent's  Com.  5. 

TermT  ^^^^  ^®  deeds  are  to  be  taken  most  strongly  against 
the  grantor,  when  by  the  premises  an  estate  is  con- 

Sirey    ^^J^^  ^^  ^^^  ^^^  ^^^  heirs  habendum  to  him  for  life,  the 
V.       habendum  is  repugnant  and  void,  as  it  cannot  perform 

&  wife,  the  office  of  devesting  an  estate  already  vested  by  the 
premises.     2  Lom.  Dig.  216 ;  4  Kent's  Com.  468. 

These  familiar  doctrines  have  not  been  controverted 
in  argument ;  but  their  application  to  the  present  case 
is  denied.  E.  Humphrey  by  his  deed  of  the  23d  of 
June  1820  conveyed  to  his  wife  forever  certain  "  lands 
and  other  property,  to  have  and  to  hold  and  enjoy  all 
and  singular  the  said  lands,  goods  and  chattels  for  life." 
Elizabeth  Humphrey,  by  deed  of  the  19th  of  July  1842, 
conveyed  the  land  in  controversy  to  the  appellant  in 
fee ;  and  afterwards  departed  this  life.  And  the  ques- 
tion in  the  case  is.  Whether  by  the  deed  from  her  hus- 
band she  took  an  estate  for  life  or  in  fee  simple  ?  At 
the  common  law  the  estate  would  have  been  for  life, 
as  the  word  heirs  was  wanting ;  for  says  Littleton,  §  1, 
If  a  man  purchase  lands  by  the  words  "  to  have  and 
to  hold  to  him  forever,"  he  hath  but  an  estate  lor  term 
of  life,  for  that  there  lack  these  words  (heirs)  which 
words  only  make  an  estate  of  inheritance  in  all  feoff- 
ments and  grants.  By  our  statute,  1  Rev.  Code,  ch.  99, 
§  27,  p.  369,  in  force  at  the  date  of  this  deed,  it  is 
enacted,  *'  that  every  estate  in  lands,  which  shall  here- 
after be  granted,  conveyed  or  devised  to  one,  although 
other  words  heretofore  necessary  to  transfer  an  estate 
of  inheritance  be  not  added,  shall  be  deemed  a  fee 
simple,  if  a  less  estate  be  not  limited  by  express  words, 
or  do  not  ajipear  to  have  been  granted,  conveyed  or 
devised  by  construction  or  operation  t)f  law."  In  vir- 
tue of  this  clause  the  grantee  in  the  deed  under  con- 
sideration would  have  taken  a  fee  simple  if  the  words 
in  the  premi:^es  stood  alone.  But  it  could  be  treated 
as  a  fee  simple  in  virtue  of  the   statute  only,  and  by 
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tbe  statute  the  whole  deed  must  be  looked  to  for  the     1857. 
purpose  of  ascertaining  whether  there  is  any  qualifica-    xermT 

tion  or  limitation  upon  the  generality  of  the  first  pro 

vision ;  for  such  a  deed  can  only  operate  to  convey  the  ^^^ 
fee  simple  if  a  less  estate  be  not  limited  by  express       v. 
words,  &c.     In  the  present  case  we  perceive  by  the  &  wife. 
habendum  that  an  estate  for  life  was  expressly  limited  ; 
and  as  the  object  under  the  statute  is  to  ascertain  what 
estate  was  intended  to  be  granted  by  the  deed,  if  a  less 
estate  than  a  fee  is  limited  by  express  words  in  any  part 
of  the  deed,  it  must  control  and  qualify  the  general 
words  used  in  the  premises.     I  think,  therefore,  the 
deed  from  E.  Humphrey  conveyed  but  a  life  estate  to 
his  wife. 

As  to  the  second  error  assigned,  that  no  account  for 
rents  and  profits  having  been  specifically  asked  in  the 
bill  none  should  h&ve  been  ordered,  it  is  suflBcient  to 
say  that  the  bill  contained  the  usual  prayer  for  general 
relief,  and  a  recovery  of  rents  and  profits  would  in 
general  be  incident  to  the  recovery  of  the  land.  As 
to  the  details  of  the  order  of  account,  the  decree  is 
interlocutory,  and  all  objections  as  to  the  time  of  com- 
mencing the  said  account  or  terminating  it  may  be 
raised  upon  exceptions  to  the  report.  The  appellant 
will  not  be  precluded  by  the  order  directing  the  ac- 
count from  presenting  such  objections  by  exceptions  to 
the  commissioner's  report. 

I  think  the  decree  should  be  aflirmed. 

The  other  judges  concurred  in  the  opinion  of 
Allen,  P. 

Decree  affirmed. 


Vol.  XIII — 83 


Digitized  by 


Google 


658  COURT   OF   APPEALS   OF   VIRGINIA. 


1857.  Hale  v.  Chamberlain,  ^c. 

January 


Term. 


February  10. 

In  a  proceeding  under  the  Code,  ch.  167,  |  5,  p.  640,  to  recover 
money  due  upon  contract,  by  notice,  the  notice  must  be  returned 
forty  days  before  the  commencement  of  the  term,  and  put  upon 
the  docket  of  the  court,  or  it  cannot  be  tried  at  that  term.* 

By  a  notice  dated  January  6th,  1854,  Chamberlain  & 
Bacon  gave  notice  to  Elias  Hale  that  on  the  10th  of 
March  they  would  move  the  Circuit  court  of  Richmond 
for  a  judgment  against  him  for  six  hundred  and  twenty- 
nine  dolhirs  and  fifteen  cents  and  costs,  upon  a  bill  of 
exchange,  &e.  This  notice  was  served  on  Hale  on  the 
7th  of  January,  and  was  iiled  in  the  clerk's  office  of 
the  Circuit  court  on  the  16th. 

On  the  28d  of  March  the  cause  was  taken  up,  when 
the  defendant  moved  the  court  to  remove  the  same 
from  the  docket,  on  the  ground  that  it  was  founded  on 
a  notice  bearing  date  on  a  day  subsequent  to  the  com- 
mencement of  the  then  term  of  the  court,  and  that  it 
was  filed  in  the  otiice  during  said  term.  But  the  court 
overruled  the  motion,  and  proceeded  to  hear  the  cause : 
and  there  was  a  verdictand  judgment  for  the  plaintiffs. 
Thereupon  Hale  applied  to  this  court  for  a  super^tfJto^, 
which  was  allowed. 

Iloicdnl  <f'  S((tuls^ior  the  appellant. 
Bhfckicell  and  Randolph^  for  the  appellees. 

Allen,  P.  Prior  to  the  Code  of  1849,  summarr 
remedies  were  given  by   various  statutes  for  the  re- 

*  See  the  statute  in  the  opinion  of  Judge  Allen. 
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covery  of  claims  due  to  the  commonwealth,  and  for     1857. 
many  claims  due  to  individuals  by  motion  on  ten  days'    xermf 

notice.     The  revisors   seeing  that  these   proceedings  

had  worked  well,  proposed  to  extend  the  remedy  by  ^^ 
motion  on  notice  to  all  cases  in  which  a  person  was  Cham- 
entitled  to  recover  money  by  action  on  contract.  The  &c.  * 
motive  for  such  extension  was  to  simplify  and  shorten 
pleadings  and  other  proceedings.  To  obviate  the  ob- 
jection that  judgments  for  debts  generally,  should  not 
be  rendered  so  promptly,  as  in  those  cases  wherein  by 
the  existing  laws  judgments  were  allowed  by  motion, 
they  suggested  that  the  notice  of  a  motion  for  a  judg- 
ment for  such  debts  should  be  longer,  and  that  as  it 
required  two  or  three  months  to  get  ati  action  on  the 
docket,  two  or  three  months'  notice  of  such  a  motion 
could  be  required.  In  accordance  with  these  views 
they  reported  a  section  allowing  such  motions.  The 
plan  recommended  underwent  some  modifications  in 
the  legislature,  and  as  modified  is  found  in  the  Code, 
eh.  167,  §  5,  p.  540,  to  be  taken  in  connection  with 
some  other  provisions  of  the  Code  bearing  upon  the 
subject  and  necessary  to  be  looked  to  for  the  purpose 
of  ascertaining  the  intention  of  the  legislature.  The 
section  referred  to  allows  "  any  person  entitled  to  re- 
cover money  by  action  or  any  contract,  by  motion 
before  any  court  which  would  have  jurisdiction  in  an 
action  otherwise  than  under  the  2d  section  of  the 
169th  chapter,  p.  641  of  the  Code,  to  obtain  judgment 
for  such  money  after  sixty  days'  noti^^e,  which  notice 
shall  be  returned  to  the  clerk's  office  of  such  court  forty 
days  before  the  motion  is  heard.  A  motion  under 
this  section  which  is  docketed  under  the  1st  section  of 
chapter  177,  p.  670,  shall  not  be  discontinued  by  rea- 
son of  no  order  of  continuance  being  entered  in  it 
from  one  day  to  another,  or  from  term  to  term."  The 
1st  section  of  chapter  of  177  directs  that  before  every 
term  of  the  General  court  or  a  Circuit  court  and  every 
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1867.    quarterly  term  of  a  County  and  Corporation  court,  the 
Terrn^  clerk  shall  make  out  a  docket  of  the  following  cases 

pending,  to-wit :     First,   cases  of  the  commonwealth ; 

M^l®  and  secondly,  motions  and  actions  in  the  order  in 
Cham-  which  the  notices  of  the  motions  were  filed,  or  in 
^^  *  which  the  proceedings  at  rules  in  the  actions  were  ter- 
minated, docketing  together  as  new  cases,  those  not 
on  the  docket  at  the  previous  term.  He  shall  under 
the  control  of  the  court  set  the  cases  to  certain  days, 
and  the  docket  shall  be  called,  and  the  cases  on  it  tried 
or  disposed  of  for  the  term  in  that  order.  The  pro- 
vision as  to  making  out  the  docket  is  substantially  the 
same  as  that  contained  in  the  1  Rev.  Code  1819,  p.  507, 
§  76,  varied  so  far  as  was  necessary  to  provide  for  mo- 
tions. The  law  then  as  now  provided  that  the  docket 
was  to  be  made  out  before  the  term,  and  it  followed 
that  no  cause  could  be  put  on  the  docket  in  which 
there  was  and  office  judgment,  unless  such  office  judg- 
ment had  been  obtained  before  the  terra  ;  and  where 
the  office  judgment  was  obtained  on  the  same  day  the 
term  commenced,  the  cause  could  not  be  put  upon  the 
docket  at  that  term.  White  v.  Archer,  2  Va.  Cas.  201 ; 
Green  v.  Skipwiihy  1  Rand.  460. 

In  regard  to  cases  of  that  description,  where  there 
is  an  office  judgment,  it  was  not  pretended  in  argu- 
ment that  the  case  could  be  placed  on  the  docket 
unless  the  office  judgment  was  obtained  before  the 
term.  This  results  as  well  from  the  provision  re- 
quiring the  docket  to  be  made  out  before  the  term 
as  from  the  law  giving  the  defendant  until  the  next 
term  after  the  office  judgment  was  confirmed,  to  set 
it  aside.  The  provision  requiring  the  docket  to  be 
made  out  before  the  term  applies  as  well  to  motions 
as  to  actions ;  the  phraseology  used  is  the  same  as  to 
both ;  they  are  treated  as  cases  pending,  because  they 
have  been  matured  for  their  position  on  the  trial 
docket  before  the  term,  by  the  service  and  filing  of 


Digitized  by 


Google 


COURT  OF  APPEALS  OF  VIRGINIA.  661 

the  notice  in  the  time  prescribed,  where  the  proceed-    1857. 
ing  is  by  motion ;  by  the  confirmation  of  the  condi-    xemiT 

tional  judgment  at  rules  where  the  proceeding  is  by 

action  at  the  common  law.  The  object  had  in  view  **® 
was,  as  susTffested  by  the  revisors,  to  simplify  and  Cham- 
shorten  pleadings  and  other  proceedings;  and  this  <&c.  ' 
was  to  be  effected  by  substituting  the  notice  for  the 
writ  and  pleading  in  the  common  law  action.  It  was 
not  the  intention  of  the  legislature,  as  it  is  disclosed 
by  the  various  provisions  recited  above,  to  empower 
parties  to  mature  cases  during  the  contiimance  of  the 
term.  The  revisors  had  adverted  to  the  time  required, 
two  or  three  months,  to  get  an  action  on  the  docket; 
and  referred  it-  to  the  legislature  to  determine  how 
long  the  defendant  should  hav^e  notice  of  a  motion,  as 
I  understand  their  suggestion,  to  accomplish  the  same 
object,  of  getting  the  motion  on  the  docket.  The 
legislature,  from  analogy  to  the  time  usually  required 
to  get  an  action  on  the  docket,  fixed  the  time  of  the 
notice  at  sixty  days,  to  be  filed  forty  days  before  the 
motion  is  heard. 

By  this  construction  the  symmetry  of  the  system  is 
preserved.  The  law  is  general ;  applicable  to  all  the 
circuit  courts  and  the  quarterly  terms  of  the  county 
and  corporation  courts.  The  circuit  courts  are  held 
semiannually,  and  where  the  proceeding  is  by  action, 
it  must  be  matured  for  a  place  on  the  docket  before 
the  term;  and  it  is  apparent  the  legislature  did  not 
contemplate  that  when  the  proceeding  was  by  notice, 
it  could  be  commenced  and  matured  during  the  term. 
The  circumstance  could  occur  only  in  regard  to  the 
courts  of  the  city  of  Richmond ;  and  there  is  nothing 
indicating  an  intention  to  afford  suitors  in  that  court 
an  advantage  over  those  in  the  other  circuit  courts. 
That  it  was  not  intended  to  place  notices  of  this  kind 
on  the  footing  of  the  usual  ten  days'  notice,  is  mani- 
fest from  the  fact  that  the  notice  was  to  be  given  sixty 
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1857.     days  and  filed  forty  days;  that  it  was  to  be  docketed! 
Term!^  before  the  term,  and  that  in  the  county  and  corix)ra- 

tion  courts,  the  notices  provided  for  by  §  5  of  ch.  167, 

^^®  and  actions,  are  made  cognizable  only  at  the  quarterly 
Cham,  terms.  Code,  ch.  157,  §  4,  p.  610.  In  the  last  par- 
Ac.  *  ticular  the  section  reported  by  the  revisors  gave  juris- 
diction to  the  county  and  corporation  courts  at  the 
monthly  terms.  It  was  changed  in  the  legislature; 
and  from  the  terms  used  in  the  law  referring  to  this 
new  proceeding  for  the  recovery  of  debts  generally, 
then  first  provided  for,  and  making  it  and  actions  at 
law  cognizable  only  at  a  quarterly  term,  the  intentiuu 
is  manifested  to  maintain  the  agreement  between  these 
two  modes  of  proceeding  as  to  the  time  of  docketing 
and  trial.  Great  inconvenience  would  follow  from 
any  other  construction.  The  clerk  before  the  term  is 
to  make  out  the  docket  of  the  cases  pending,  and  set 
them  to  certain  days,  and  the  cases  are  to  be  tried  or 
disposed  of  for  the  term  in  that  order,  unless  for  good 
cause  the  court  should  take  up  any  out  of  term. 

A  certain  time  is  allowed  before  the  term  to  get  the 
case  on  the  docket  that  the  defendant  may  prepare  for 
a  trial ;  and  it  is  set  to  a  certain  day  on  the  docket,  that 
he  may  know  when  to  summon  his  witnesses.  But  if 
a  case  may  be  matured  during  the  term,  there  is  no 
provision  for  plating  it  on  the  docket;  and  there  would 
be  no  propriety  in  hearing  it  on  the  day  named,  so  as 
to  interrupt  the  regular  calling  of  the  docket,  and  so 
to  give  a  preference  over  cases  entitled  from  their 
place  on  the  docket  to  a  priority.  The  case  w-ould 
have  to  be  called  on  the  day  named,  and  continued  to 
some  day  at  the  end  of  the  days  set,  or  the  defendant 
would  be  required  with  his  witnesses  to  be  constantly 
in  court  to  be  ready  whenever  at  some  leisure  interval 
the  case  should  be  called  up  for  trial. 

The  legislature,  I  think,  never  contemplated  such  a 
proceeding;  and  an  examination  of  the  various   pro- 
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visions  contained  in  the  Code  has  satisfied  me  that  the     1857. 
only  object  was  to  simplify  the  pleadings;  but  that  a    TermT 

proceeding  of  the  kind  authorized  by  §  5  of  ch.  167, 

must  be  in  a  condition  to  be  docketed  before  the  term     ^*^® 
to  authorize  the  court  at  that  term  to  give  judgment.    Cham- 
When  so  docketed  it  is  a  case  in  court;  and  by  the      <tc.  ' 
last  clause  of  the  section  shall  not  be  discontinued  by 
reason  of  no  order  of  continuance  being  entered  in  it 
from  one  day  to  another  or  from  term  to  term.     The 
object  of  this  clause,  like  the  other  provisions  of  these 
laws,  is  to  keep   up   the   analogy   between  the  two 
modes  of  proceeding.     The  docketing  supersedes  the 
necessity  of  calling  and  continuing  the  motion,  and  it 
remains  like  actions  at   law,  a   case  in   court  to  be 
called,  and  disposed  of  in  the  regular  calling  of  the 
docket. 

I  think  the  court  erred  in  overruling  the  motion  of 
the  defendant  to  remove  the  motion  from  the  docket, 
as  set  forth  in  the  first  bill  of  exceptions  taken  by  the 
defendant,  and  in  proceeding  to  hear  and  render  judg- 
ment on  said  motion,  being  founded  on  a  notice  bear- 
ing date  on  a  day  after  the  commencement  of  the  term 
at  which  the  motion  was  heard  and  judgment  was 
rendered.  The  judgment  should  be  reversed,  and  the 
ciiuse  remanded  for  the  notice  to  be  docketed  and 
cause  proceeded  in. 

The  other  judges  concurred  in  the  opinion  of  Al- 
len, P. 

Judgment  reversed. 
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1857.  Ramsey  ^  als,  v.  Ramsey's  ex'or. 

January 
Term.  February  10. 

The  name  of  a  testator  at  the  commencement  of  an  olograph  will 
is  an  equivocal  act,  and  unless  it  appears  affirmatively  from 
something  on  the  &ce  of  the  paper  that  it  was  intended  as  his 
signature,  it  is  not  a  sufficient  signing  under  the  statute.  Code, 
ch.  122, 1  4,  p.  516.* 

At  the  April  term  1856  of  the  Circuit  court  of  Char- 
lotte, a  paper  was  propounded  for  probat  as  the  will  of 
Thomas  Ramsey,  and  the  probat  thereof  was  opposed 
by  several  of  his  children.  The  only  question  in  the 
cause  was,  whether  the  name  of  the*  testator  at  the 
commencement  of  the  will,  which  was  w^hoUy  written 
by  the  testator,  was  a  sufficient  signing  under  the  act, 
Code,  ch.  122,  §  4,  p.  516  ?  The  paper  commenced  as 
follows  :  "  I,  Thomas  Ramsey  of  Charlotte,  do  hereby 
make  my  last  will  and  testament  in  manner  and  form 
following."  He  then  directs  the  payment  of  his  debts; 
disposes  of  his  whole  estate,  and  concludes  as  follows: 
"  Lastly.  I  do  constitute  and  appoint  my  friend  Col. 
Thomas  Pugh  the  executor  of  this  my  last  will  and 
testament,  hereby  revoking  all  other  and  former  wills 
or  testaments  by  me  heretofore  made,  this  sixteenth  of 
July  1855." 

This  paper  was  found  in  the  pocket  book  of  the  de- 
ceased which  was  locked  up  in  his  drawer,  and  when 
found  it  was  folded  up  in  the  form  of  a  letter,  and 
sealed  with  a  wafer,  without  endorsement  of  any  kind. 

The  testator  left  a  widow  and  several  children  by  a 
former,  and  one  by  the  present,  wife.  Having  re- 
ceived all  his  estate  with  his  last  wife,  by  his  will  he 

*See  the  opinion  of  Judge  Daniel  for  the  statute. 
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left  it  to  her  for  her  life,  and  at  her  death,  with  the  1857. 

exception  of  some  merely  nominal  legacies  to  his  other  xermT 

children,  he  gave  it  to  his  son  by  her.  

The  court  below  admitted  the  paper  to  probat ;  and  ^™ij^^ 

the   contestants   applied  to  this  court  for  an  appeal,  v. 

which  was  allowed.  ^f^I  * 


ex'or. 


Bouldin,  for  the  appellants. 
H.  T.  Daniel,  for  the  appellee. 

Daniel,  J.  The  fourth  section  of  the  chapter  on 
wills,  in  the  Code  of  1849,  p.  516  declares  that  "  no. 
will  shall  be  valid  unless  it  be  in  writing  and  signed 
by  the  testator,  or  by  some  other  person  in  his  pre- 
sence and  by  his  direction,  in  such  manner  as  to  make 
it  manifest  that  the  name  is  intended  as  a  signature ; 
and  moreover  unless  [it]  be  wholly  written  by  the  tes- 
tator, the  signature  shall  be  made  or  [the  will]  ac- 
knowledged by  him  in  the  presence  of  at  least  two 
[competent]  witnesses  present  at  the  same  time  ;  and 
such  witnesses  shall  subscribe  the  will  in  the  presence 
of  the  testator,  but  no  form  of  attestation  shall  be 
necessary." 

On  comparing  this  section  as  it  now  stands  in  the 
Code,  with  the  corresponding  section  reported  by  the 
revisors,  (see  Report  of  Revisors,  p.  624,)  it  will  be 
seen  that  the  legislature  have  adopted  the  precise  lan- 
guage of  the  revisors  in  all  that  relates  to  the  manner 
in  which  the  signature  of  the  testator  is  to  be  made — 
the  only  departures,  in  the  section  as  enacted,  from 
the  same  as  reported,  being,  that  in  the  second  clause 
the  revisors  refer  to  the  will  by  the  terms  "  the  instru- 
ment," whilst  the  legislature  use  for  the  same  purpose 
the  demonstrative  pronoun  "  it;"  that  whilst  the  revi- 
sors required  that  "  the  signature  "  should  "  be  made 
or  acknowledged,"  the  section  as  adopted  declares  that 
**  the  signature  shall  be  made  or  (he  will  acknowledged" 
Vol.  XIII — 84 
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1857.    in  thd  presence,  &c.;  that  the  legislature  have  inserted 
^rm!^  the  word  "  competent "  before  the  word  "  witnesses," 

and  have  substituted  the  words  "  attest  and  subscribe" 

Aals^  by  the  word  "  subscribe "  alone;  and  have  also  drop- 
V.      ped  from  the  section  the  last  clause  or  sentence  found 
ex'orf    '^^  ^^^^  reported  by  the  revisors,  declaring  that  "  a  will 
so  executed  shall  be  valid  without  any  other  publica- 
tion thereof" 

It  will  be  further  seen  on  looking  to  the  report  of 
the  revisors,  p.  624,  that  in  a  note  to  the  first  clause 
of  the  section,  they  say,  "  This  conforms  to  the  deci- 
•sion  in  Waller  v.  Walle)^,  1  Gratt.  454,  and  is  thought 
to  be  better  than  an  arbitrary  rule  requiring  the  signa- 
ture at  the  foot  or  end  of  the  paper." 

In  Waller  v.  Waller  the  will  was  wholly  in  the  tes- 
tator's handwriting,  and  commenced,  "  In  the  name  of 
God,  amen.  I,  John  Waller,"  &c.  It  disposed  of  all 
the  testator's  property,  and  was  in  all  respects  formal 
and  complete,  with  the  exception  that  it  concluded, 
"  In  witness  whereof,  I  have  hereunto  set  my  hand 
this  day  of  1841."     "  Signed  and  acknow- 

ledged in  the  presence  of:"  and  that  it  was  never 
attested  by  witnesses  nor  further  signed  by  the  tes- 
tator. This  court  reversed  the  sentence  of  the  Su- 
perior court  of  Henry  admitting  the  will  to  probat. 
The  substance  of  the  opinions  of  the  several  members 
of  this  court,  and  of  the  decision,  is  succinctly  and 
correctly  stated  by  Judge  Lomax  in  the  3d  volume  of 
his  Digest,  (new  ed.)  at  p.  39,  40.  He  says,  "  In  the 
opinion  delivered  by  Allen,  judge,  with  the  concur- 
rence of  Baldwin,  J.  the  principle  of  Lemayne  v. 
Stanley,  in  relation  to  olograph  wills  in  Virginia,  was 
much  discussed.  According  to  that  opinion  the  finality 
of  the  testamentary  intent  must  be  ascertained  trora 
the  face  of  the  paper,  and  extrinsic  evidence  is  not 
admissible  either  to  prove  or  disprove  it.  The  signing 
of  a  will,  to  be  a  sutficient  signing  under  the  statute. 
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must  be  such  as  upon  the  face  and  from  the  frame  of     1857. 
the  instrument  appears  to  have  been  intended  to  give    xe^T 

it   authenticity.     It  must   appear  that  the  'name  was 

regarded  as  a  signature,  and  that  the  instrument  was  ^™i^^ 
complete  without  further  signature;  and  the  paper  v. 
itself  must  show  this.  Stanard,  J.  expressed  no  opi-  ex'wT^ 
nion  but  concurred  with  the  other  judges  in  favor  of 
reversing  the  judgment  of  the  court  below  which 
had  admitted  the  instrument  to  probat  as  a  will. 
Brooke,  J.  dissented.  Cabell,  P.  said  that  the  paper 
propounded  as  the  will  of  John  Waller  bore  upon  the 
face  of  it  internal  evidence  that  he  did  not  regard  it  as 
a  final  and  concluded  act.  It  was  manifest  from  the 
paper  itself,  that  he  intended  something  further  to  be 
done ;  that  it  should  be  signed  and  acknowledged  in 
the  presence  of  witnesses.  He  did  not  therefore  intend 
that  paper,  which  was  not  signed  (by  subscription)  and 
acknowledged,  to  be  his  will.  To  that  extent  we  may 
suppose  there  was  an  agreement  of  all  the  judges, 
who  concurred  m  the  judgment  of  reversal,  which 
was  rendered." 

The  ditference  between  the  opinions  of  Judges  Allen 
and  Cabell  would  thus  seem  to  be  that  the  former 
held  no  signing  of  an  olograph  will  to  be  sufficient 
except  when  it  appeared  affirmatively  upon  the  face 
or  from  the  frame  of  the  instrument  that  the  signing 
was  intended  to  be  a  signing  to  give  authenticity 
to  the  paper;  whilst  the  latter,  without  indicating 
whether  he  could  or  could  not  go  to  that  extent,  was 
of  opinion  that  when  it  appeared  from  the  face  of  the 
paper  that  the  testator  intended  something  farther  to 
be  done,  (which  intention  he  held  was  made  apparent 
in  that  case  by  the  presence  of  the  "  In  iesiimonnrrn'' 
clause  and  the  absence  of  any  attestation  by  witnesses 
and  of  any  subscription  or  further  signature  of  his 
name  by  the  testator,)  the  paper  ought  not  to  be 
regarded  as  a  final  and  concluded  act.     In  the  opinion 
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1857.    of  the  former  the  signing  in  the  body  of  the  instru- 
TermT  i^ient  was  from  its   nature  an   equivocal   act,   which 

required  to  be  explained  by  some  further  evidence, 

^™f^y  apparent  on  the  face  of  the  paper,  of  the  testator's 
V.  intention  thereby  to  authenticate  it,  before  it  could 
ex'or.  have  that  effect,  whilst  the  opinion  of  the  latter  went 
only  to  the  extent  of  holding  that  when,  in  such  case, 
the  finality  of  the  act  was  negatived  by  other  in- 
ternal evidence  that  the  testator  did  not  regard  the 
instrument  as  a  concluded  act  the  signature  in  the 
body  of  the  will  was  not  suflBcient.  And  as  Baldwin, 
J.  alone  concurred  in  the  opinixyti  of  Allen,  J.  and 
Stanard,  J.  gave  no  reason  for  concurring  in  the  judg- 
ment reversing  the  sentence  admitting  the  will  to  pro- 
bat,  whilst  Brooke,  J.  dissented,  the  decision^  it  must 
be  conceded,  cannot  be  held  as  declaring  any  principle 
broader  than  that  announced  in  the  opinion  of  Judge 
Cabell.  Still,  when  it  is  considered  that  the  decision 
in  Lemayne  v.  Stanley^  though  generally  followed  in 
England  and  in  most  of  the  states  of  the  tJuion,  where 
the  act  of  29  Charles  2  has  been  adopted,  has  been 
regarded  by  some  of  the  most  learned  and  eminent 
elementary  writers  and  judges  in  both  countries,  as 
at  war  with  the  plain  and  obvious  meaning  of  the 
statute,  letting  in  many  of  the  most  serious  evils  which 
it  was  the  design  of  the  statute  to  avoid;  that,  in 
order  to  cure  these  evils  and  to  shut  out  all  doubt  as 
to  the  meaning,  office  and  force  of  the  signature,  it 
became  necessary  in  England  so  to  change  the  law  by 
legislative  enactment  as  to  require  that  the  "  will  shall 
be  signed  at  the  foot  or  end  thereof;  "  that  like  enact- 
ments with  the  like  end  in  view,  had  been  passed  in 
Xew  York  and  Pennsylvania ;  that  the  law  upon  the 
subject  in  this  state,  (at  least  in  respect  to  olograph 
wills,)  had  been  left,  by  the  cases  of  Selden  v.  Coalter^ 
in  the  General  court,  2  Va.  Cas.  553,  and  Waller  v. 
Waller,  in  this  court,  in  a  most  unsettled  condition; 
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that  Judge  Allen  in  the  course  of  his  opinion  in   WaU     1857. 
Ur  V.  Waller^  adverted  to  the  recent   statutory  changes    ^^^ 

just  mentioned ;  that  he  declared  himself  in  favor  of 

a  rule  requiring  that  the  signature  should  be  so  made  ^^^ 
as  that  upon  the  face  and  from  the  frame  of  the  in-  v. 
strument  it  should  appear  to  have  been  intended  to  ex'or. 
give  authenticity  to  the  paper,  and  argued  to  show 
that  such  a  rule  was  preferable  to  a  statute  requiring 
the  paper  to  be  signed  at  the  toot  or  end ;  assigning 
as  a  reason  that  the  statute  would  be  inflexible,  whilst 
cases  might  arise  of  a  signing  at  some  other  place, 
under  such  circumstances  apparent  on  the  face  of  the 
instrument,  as  would  be  equally  entitled  to  produce 
the  belief  that  the  signing  was  intended  to  authenti- 
cate the  will ;  that  the  revisors,  in  their  note  already 
cited,  whilst  referring  to  the  case  of  Waller  v.  Waller^ 
also  made  evident  allusion  to  the  provision  of  the  9th 
section  of  ch.  26,  1  Vict,  requiring  the  will  to  be 
signed  at  the  foot  or  end,  and  recommended  the  scheme 
which  they  reported  as  better  calculated  to  attain  the 
end  in  view — When  due  weight  is  given  to  these  con- 
siderations, there  arises,  I  think,  a  fair  inference  that 
the  legislature,  in  requiring  that  the  will  shall  be 
signed,  "  in  such  manner  as  to  make  it  manifest  that 
the  name  is  intended  as  a  signature,"  designed  not 
merely  to  enact  what  had  been  cfe(?2V/etnn  Waller  v.  Wal- 
ler^ but  to  fiirnish  a  rule  in  respect  to  the  signature, 
which,  whilst  it  would  have  all  the  certainty  of  the 
British  statute,  would  yet  let  in  wills,  which,  though 
not  signed  at  the  foot  or  end,  might  be  signed  in  such 
manner  as  to  aftord  internal  evidence  of  authenticity 
equally  convincing. 

This  view  is  sustained  by  Judge  Lomax  in  the  re- 
cent edition  of  his  Digest.  In  commenting  on  the 
section  of  the  Code  now  under  consideration,  he  says, 
"  It  now  requires,  in  addition  to  what  was  expressed 
under  the  former  law,  that  it  shall  be  signed  in  such 
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1857.     manner  as  to  make  it  manifest  that  the  name  is  in- 

Term!*^  tended  as  a  signature."     "  This  expression  was  proba- 

bly  inserted  in  approbation  of  the  principle   that  was 

^'ate^^  decided  (but  in  which  decision  it  may  seera  there   was 

V.       not  an  unanimity  of  the  judges)  in  the   cases  before 
RaiDBey's  jo/ 

ex*or.    referred  to  of  Wallei*  v.  Waller ^  and  to  settle  as  far  as 

general  expressions  can  settle  the  law  of  particular 
cases,  the  doubts  and  difficulties  in  Selden  v.  Coalier, 
and  which  may  often  occur  in  cases  of  olograph  wills. 
The  design  is  probably  the  same  in  effect  as  that  which  the 
English  statute  requires  when  it  says  that  '  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testator.' 
The  manifest  intention  of  the  signature  wherever  placed 
being  the  rule  of  the  Virginia  statute;  the  signing  at  the 
foot  or  end  being  alone  the  index  of  the  intention  as  the  ride 
of  the  English  statute  of  Victoria.^'  3  Lom.  Dig.  2d  ed. 
§  35,  p.  70.  Whether  in  the  effort  to  construe  the 
words  in  question  we  look  alone  to  their  ordinary  im- 
port and  the  context,  or  seek  their  interpretation  in 
the  state  of  the  law  existing  at  the  time  when  the  act 
was  passed,  and  shown  to  have  been  brought  to  the 
notice  of  the  le^slature,  and  in  the  design  which  we 
thence  deduce  to  have  been  contemplated  by  them,  I 
think  there  is  no  serious  difficulty  in  coming  to  the 
conclusion  that  the  act  recognizes  no  will  as  sufficiently 
signed  unless  it  appears  affirmatively  from  the  position 
of  the  signature,  as  at  the  foot  or  end,  or  from  some 
other  internal  evidence  equally  convincing,  that  the 
testator  designed  by  the  use  of  the  signature  to  authen- 
ticate the  instrument. 

And  as  in  the  case  under  consideration  the  signing 
at  the  top  alone,  which  from  its  nature  is  an  equivocal 
act,  is  aided  by  no  other  evidence  or  explanation,  ou 
the  face  of  the  paper,  showing  that  such  signing  was 
used  for  the  purpose  of  ratifying  and  authenticating 
the  contents  of  the  instrument,  I  am  of  the  opinion 
that  the  requirements  of  the  act  have   not  been   cora- 


Digitized  by 


Google 


COURT   OF   APPEALS   OF   VIRGINIA.  671 

plied  with,  and  that  the  Circuit  court  erred  in  admit-     1857. 
ting  the  paper  to  probat.  TermT 

I  think  that  the  sentence  of  the  Circuit  court  should 
be  reversed,  and  probat  of  the  paper  refused. 

The   other   judges   concurred    in    the    opinion   of 
Daniel,  J. 

Judgment  reversed. 
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1857.  Ballow  cjr  als.  v.  Hudson  ^  als. 

January 
Term. 

February  24. 

1.  A  paper  is  propounded  for  probat  to  the  County  court  of  C,  as 

the  will  of  B,  and  is  rejected  on  the  ground  that  B  was  in- 
competent to  make  a  will.  Afterwards  the  paper  is  pro- 
pounded for  probat  to  the  Circuit  court  of  C,  and  that  court, 
with  knowled);e  that  it  had  been  rejected  in  the  County 
court,  admits  it  to  probat.  The  sentence  of  the  County  ooart 
is  conclusive  against  the  will,  and  the  sentence  of  the  Circuit 
court  is  a  nullity. 

2.  Bill  to  set  aside  a  will  states  the  facts  showing  the  probat  is  a 

nullity,  but  asks  for  an  issue  devisavil  vel  non^  and  for  general 
relief.  The  court  may  disregard  the  prayer  for  an  issue,  and 
give  the  proper  relief  under  the  prayer  for  general  relief. 

In  December  1846  Hyrara  Hudson  and  others, 
claiming  to  be  next  of  kin  to  Jesse  Ballow  deceased, 
filed  their  bill  in  the  Circuit  court  of  Halifax  county, 
in  which  they  state,  that  after  the  death  of  Jesse  Bal- 
low a  certain  paper  writing  purporting  to  be  his  last 
will  was  oftered  for  probat  in  the  County  court  of 
Cumberhind,  and  probat  thereof  was  refused  by  the 
court;  whereupon  the  parties  offering  said  will  applied 
for  probat  of  the  same  to  the  Circuit  court  of  Cum- 
berland, when  the  said  paper  was  admitted  to  probat. 
They  charge  that  the  probat  was  procured  by  fraud, 
the  parties  who  opposed  the  probat  in  the  County 
court  having  been  bought  out;  and  the  plaintiffs,  one 
of  them  residing  out  of  the  state,  and  the  others  hav- 
ing been  infants  at  the  time.  That  Jesse  Ballow  was 
incompetent  to  make  a  will,  and  had  been  so  all  his 
life ;  one  of  the  persons  named  as  executor  in  the  will 

n-ing  been  his  committee  for  many  years.  They 
ke  the  executors  and  other  parties  in  interest  de- 
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fendants,  and  ask  for  au  issue  of  devlsavit  vel  non ;  and     1857. 
for  general  relief.  ^^^^7 

The  executors  and  legatees  in  the  will  answered  the 

bill  denying  the  fraud;  insisting  that  Jesse  Ballow  was  "^^^^J^ 
competent  to  make  a  will ;  and  relying  upon  the  judg-       v. 
ment  of  the  Circuit  court  admitting  the  paper  to  pro-    &al8. 
bat  as  conclusive  upon  the  parties;  that  proceeding 
having  been  had  under  the  act  of  March  24th,  1838, 
Sess.  Acts  of  1837-38,  p.  71 ;  and  all  the  parties  hav- 
ing been  proceeded  against,  either  by  regular  service 
of  process  or  order  of  publication. 

In  June  1852  the  plaintiffi  were  permitted  to  amend 
their  bill.  In  their  amended  bill  they  set  out  more 
distinctly  the  facts  stated  in  their  original  bill ;  and 
they  especially  set  out  the  fact  that  the  paper  had 
been  offered  for  probat  in  the  County  court  of  Cum- 
berland by  the  executors  therein  named,  and  that  the 
court  aft^r  hearing  the  evidence  was  of  opinion  that 
Jesse  Ballow  was  not  of  sound  and  disposing  mind 
and  memory,  and  refused  to  admit  the  paper  to  pro- 
bat.  And  they  state  that  some  time  afterwards  two 
of  the  delegates  in  the  will  offered  the  paper  for  probat 
in  the  Circuit  court  of  Cumberland,  and  that  it  was 
there  admitted  to  probat.  The  other  facts  and  charges 
set  out  in  the  original,  are  repeated  in  this  amended 
bill;  and  the  prayer  is  that  the  Judgment  of  the  Cir- 
cuit court  may  be  declared  null  and  void ;  that  the 
judgment  of  the  County  court  may  be  held  as  conclu- 
sive ;  that  all  proper  accounts  may  be  taken ;  and  for 
general  relief. 

The  executors  and  legatees  again  answered,  refer- 
ring generally  to  their  former  answers.  The  records 
of  the  proceedings  in  the  County  and  Circuit  courts 
were  filed  in  the  cause.  The  first  shows  the  judg- 
ment of  the  County  court,  rejecting  the  paper  pro- 
pounded by  the  executors  named  therein,  on  the 
Vol.  XIII — 85 
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1857.    ground  that  the  testator  was  not  of  sound  and  dispos- 

TerKL^  ing  mind  and  memory. 
The  record  of  the  proceedings  in  the  Circuit  court 

Aate^    commences  with  an  order  in  which  reciting  that  "it 
V.       appearing  to   the   satisfaction  of  the  court  that  the 

&al8.  clerk  of  the  County  court  of  Cumberland  has  in  Wb 
possession  as  clerk  the  will  of  Jesse  Ballow  deceased, 
bearing  date  of  the  3d  of  December  1839,  which  said 
will  was  offered  for  probat  in  said  County  court  at 
September  court  1844,  and  rejected  by  the  court," 
the  clerk  is  directed  to  bring  up  the  paper.  And  he 
having  produced  the  paper,  it  was  propounded  for  pro- 
bat  by  two  of  the  persons  named  in  it  as  devisees  and 
legatees. 

The  only  parol  testimony  tiled  in  the  cause  was  to 
show  that  the  plaintiffs  were  of  the  next  of  kin  of 
Jesse  Ballow,  and  that  some  of  them  were  infants 
when  the  paper  was  admitted  to  probat  in  the  Circuit 
court. 

The  cause  came  on  to  be  heard  in  May  1854,  when 
the  Circuit  court  held  that  the  judgment  of  the 
County  court  of  Cumberland  refusing  to  admit  the 
will  of  Jesse  Ballow  to  probat,  was  conclusive  to  es- 
tablish that  the  will  then  offered  was  not  the  will  of 
said  Jesse  Ballow.  That  the  proceedings  in  the  Cir- 
cuit court  were  not  of  an  appellate  character,  but 
original ;  and  that  the  judgment  of  said  court  did  not 
affect  the  judgment  of  the  County  court.  And  the 
court  proceeded  to  order  accounts  preparatory  to  a 
final  decree.  From  this  decree  the  executors  and  leg- 
atees applied  to  this  court  for  au  appeal,  which  was 
allowed. 

Hughes^  for  the  appellants. 
P.  Roberts^  for  the  appellees. 

Samuels,  J.     This  case    grows  out  of   a  contest 
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about  the  Buccession  to  the  estate   of  Jesse  Ballow     1857. 
deceased;  the  appellees,  who  were  complainants  and    xeJJ^T 

are  of  the  next  of  kin,  allege  an  intestacy  ;  the  appel- 

lants,  defendants  below,  claim  under  an  alleged  will.       ^^^ 

It  is  Averred  in  the  original  bill,  that  the  paper  v. 
called  the  will  of  Jesse  Ballow,  had  been  propounded  ^als. 
for  probat,  in  the  County  court  of  Cumberland  county, 
by  William  T.  Ballow  and  Jane  Booker,  two  of  the 
legatees  named  therein,  and  that  probat  thereof  was 
refused  by  that  court:  That  the  will  was  at  a  subse- 
quent day  again  offered  for  probat  ip  the  Circuit  su- 
perior court  of  law  and  chancery  for  Cumberland 
county,  by  which  court  the  paper  was  admitted  to 
probat;  and  that  the  propertj'  of  the  decedent  had 
been  sold  by  the  persons  named  as  executors  in  the 
will.  This  bill  prays  for  an  issue  devisavit  vel  iion,  and 
for  general  relief.  The  amended  bill  avers  substan- 
tially the  same  facts  with  more  minuteness  of  detail, 
and  prays  for  an  account  of  the  estate,  and  lor  general 
relief;  waiving  every  thing  in  the  original  bill  incon- 
sistent with  the  amended  bill. 

It  may  be  conceded  that  a  bill  praying  an  issue 
devisavit  vel  non  ought  properly  to  ask  for  nothing  else ; 
yet  if  it  should  go  into  a  statement  of  facts  which 
show  that  the  issue  is  not  necessary,  but  that  other 
relief  would  be  appropriate,  I  am  of  opinion  the 
court  should  not  dismiss  the  bill  for  multifariousness, 
but  should  retain  it  for  a  hearing  upon  the  merits.  In 
this  case,  upon  the  facts  stated  in  the  original  bill,  and 
repeated  in  the  amended  bill,  under  the  prayer  for 
general  relief  in  each,  the  Circuit  court  was  warranted 
in  hearing  the  case  on  its  merits. 

It  appears  in  the  record  of  the  proceedings  of  the 
County  court  in  the  matter  of  Jesse  Ballow's  will, 
which  is  made  part  of  this  record,  that  the  will  was 
propounded  for  probat  by  parties  claiming  interest 
under  it ;  that  a  contest  was  had  about  its  validity ; 
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1857.    and  that  the  court  rejected  it  because  of  Jesse  Bal- 
*^Term^  low's  incompetency  to  make  a  will.     From  this  sen- 

tence  and  judgment  no    appeal  was  taken,  nor  any 

^^a^r  ^^^^  ^^  error  or  supersedeas  sued  out.  At  a  later  day 
V.  the  same  paper  was  propounded  for  probat .  by  the 
&al8.  parties  claiming  interest  under  it  in  the  Circuit  supe- 
rior court  of  law  and  chancery  for  Cumberland  county* 
by  which  court  the  paper  was  admitted  to  probat. 
The  record  of  the  Circuit  court,  (made  part  of  this 
record)  shows  that  the  proceeding  was  had  therein  in 
the  exercise  of  its  original  jurisdiction,  as  distinct 
from  its  appellate  jurisdiction.  It  moreover  appears 
that  the  Circuit  court  acted  with  full  knowledge  of 
the  previous  sentence  and  judgment  of  the  County 
court. 

Thus  the  question  is  presented,  whether  the  sen- 
tence of  a  court  of  competent  jurisdiction  rejecting  a 
will,  is  conclusive  upon  all  courts  of  concurrent  origi- 
nal jurisdiction;  and  whether  a  court  of  concurrent 
original  jurisdiction,  which  has  also  appellate  jurisdic- 
tion, may,  in  the  exercise  of  original  as  distinct  from 
appellate  jurisdiction,  annul  such  sentence,  not  by 
reversing  it,  but  by  pronouncing  an  inconsistent  sen- 
tence ? 

In  considering  these  questions,  I  shall  regard  the 
will  as  disposing  of  both  real  and  personal  estate ;  not 
deeming  it  material  to  enquire  whether  the  decedent 
owned  any  real  estate,  and  if  he  did,  whether  the 
paper  propounded,  if  good  as  a  will,  disposed  of  such 
estate. 

At  an  early  period  of  the  law  there  was  a  wide  dif- 
ference in  the  mode  of  proving  a  will  of  real  estate 
and  one  of  personal  estate.  Whenever  the  existence 
of  the  fom\er  was  drawn  in  question,  it  was  necessary 
to  prove  it.  There  was  no  tribunal  with  authority  to 
stamp  it  in  advance  with  verity ;  and  it  was  therefore 
necessary  to  prove  it  according  to  the   law  of  evi- 
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dence  as  often  as  occasion  required;    nor  did    such     1857. 
proof  have  any  eflQact  beyond    the  particular   case  in    xermT 

which  it  was  heard.     The  law  in  regard  to  a  will  of 

personal  estate  was  widely  different.     Such  will  was  ^^JJ^ 
governed  by  the  ecclesiastical  law ;  and  that  law  pro-       v. 
vided  tribunals  which  had  exclusive  cognizance  of  all    &alB. 
questions  touching  the  faetum  of  such  will.     A  sen- 
tence of  one  ot  these  tribunals  admitting  it  to  probat, 
was  conclusive  on  all  parties  and  others,  and  upon  all 
courts,  until    revoked  or    reversed    according   to  the 
practice  of  these  courts.     So  a  sentence  declaring  the 
nullity  of  an  alleged  will  was  in  like  manner  conclu- 
sive until  revoked  or  reversed  according  to  the  same 
practice.     See  4  Burns'  Ecclesiastical  Law  176,  title 
Probat. 

It  would  be  difficult  if  not  impracticable  to  ascertain 
when  and  by  what  authority  jurisdiction  in  the  matter 
of  probat  of  wills  of  either  kind  was  first  conferred  on 
the  temporal  courts  in  Virginia.  We  may  suppose, 
however,  that  it  was  first  done  by  the  colonial  coun- 
cil acting  under  authority  of  royal  charters  and 
instructions  from  the  crown.  Whether  jurisdiction 
over  both  classes  of  wills  was  conferred  at  the  same 
time  or  at  different  times,  it  would  be  useless  to  en- 
quire, even  if  enquiry  would  be  likely  to  lead  to  any 
result. 

At  an  early  day  we  find^  that  the  General  court  at 
James  City  had  jurisdiction  over  the  probat  of  wills  of 
both  classes;  and  soon  thereafter,  we  find  this  jurisdic- 
tion conferred  also  upon  the  county  courts.  See  Hen. 
Stat,  at  Large  302,  act  9  ;  2  Id.  p.  359,  act  11 ;  p.  391, 
act  8;  4  Id.  p.  12,  chap.  2;  5  Id.  p.  231,  chap.  6;  p. 
454,  chap.  5. 

As  the  effect  of  a  sentence  rendered  by  a  court  of 
probat  of  wills  of  personalty,  was  well  defined  and 
well  known,  it  is  but  reasonable  to  infer  that  when 
wills  of  realty  were   required   to  undergo  the   same 
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1867.    ordeal,  they  should  iu  all  things  stand  upon  the  same 
^rm7  footing  as  wills  of  personalty,  except  insofer  as  other- 

wise  provided.     That  this  result  would  have  followed, 

^ate^   the  general  assembly  obviously  thought,  and  therefore 

V.       provided  the  means  of  securing  to  the  heir  at  law  a 

&  als!*  more  deliberate  and  careful  trial  before  his  inheritance 

should  be  taken  from  him   by   a  will.     See  statutes 

above  cited. 

There  is,  however,  nowhere  t6  be  found  in  the  early 
legislation  on  the  subject,  any  provision  whereby  a 
devisee  or  legatee  might  again  propound  a  will  which 
had  been  once  rejected  by  a  court  of  probat.  Possibly 
the  general  assembly  may  have  supposed  that  the 
powers  of  a  court  of  probat  as  originally  constituted, 
would  extend  over  the  new  subject  brought  under  its 
jurisdiction,  and  that  a  sentence  of  nullity  might  be  re- 
voked by  the  court  which  pronounced  it.  Or  they  may 
have  intended  to  give  the  heir  at  law  and  next  of  kin 
the  benefit  of  a  sentence  against  the  propounders,  who, 
iu  their  own  time,  after  such  preparation  as  they 
thought  proper  to  make,  offered  a  will  for  probat 
which  they  could  not  sustain.  It  is  useless  in  this  case 
to  consider  whether  a  repropounding  might  have  been 
had  before  the  County  court  of  Cumberland,  as  it  was 
not  attempted. 

This  court  has  decided,  very  frequently,  that  if  a 
court  of  competent  jurisdiction  shall  admit  a  will  to 
probat  aa  a  will  of  lands,  which  appears  upon  its  face, 
or  upon  the  record  of  the  probat,  not  to  have  been 
duly  executed  as  a  will  of  lands,  still  the  sentence  is 
binding  upon  all  concerned  in  interest,  and  upon  all 
courts  as  long  as  the  sentence  remains  in  force.  That 
such  is  the  law  is  regarded  as  well  settled.  See  Bag- 
iced  V.  JElliott  ^  wife,  2  Rand.  190,  Judge  Green's  opi- 
nion ;  West  V.  West's  ex'ors,  3  Rand.  373,  386 ;  JVaUe 
V.  Fenwick,  4  Rand.  585 ;  Vaughan  v.  Green's  lessee^  1 
Leigh  287 ;  Street's  heirs,  v.  Street,  11  Leigh  498 ;  Par- 
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ker's  ex^ors  v.  Brown's  ex'ors  et  als.  6  Gratt.  554 ;  Robin-     1867. 
sons  V.  AUen  and  others,  11  Gratt.  785.  ^^^J 

It  seems  to  be  equally  true  that  the  sentence  of 

such  court  rejecting  a  will,  even  if  duly  executed,  ^^ 
must  be  conclusive  until  reversed.     To  hold  otherwise       v. 
would  be  to  hold  that  the  conclusiveness  of  a  judg-    &al8. 
meut  is  not  to  be  determined  by  looking  to  the  juris- 
diction of  the  court  in  which  it  was  rendered,  but  by 
looking  to  the  fact  whether  the  sentence  is  for  or 
against  the   will;   if  for  the  will,   it   is  binding;   if 
against  it,  then  it  is  open  for  enquiry.      This,  how- 
ever, is  not  admissible  in  regard  to  any  judgment, 
and  least  of  all  in  regar<l  to  judgments  in  matters  of 
probat. 

We  have  the  authority  of  most  respectable  legal 
opinions,  in  addition  to  the  judicial  sanction  of  this 
court,  for  maintaining  that  the  conclusiveness  of  a 
sentence  in  a  matter  of  probat,  is  not  limited  to  a  case 
in  which  the  will  is  admitted  to  probat,  but  that  it 
extends  also  to  cases  in  which  wills  have  been  rejected. 
See  3  Lom.  Dig.  p.  86,  new  ed.  In  Bagwell  v.  Elliott, 
2  Rand.  190,  200,  Judge  Green  says,  *'if  a  will  oftered 
for  probat  was  contested  and  rejected,  this  might  be 
used  thereafter  as  the  decision  of  a  competent  judicial 
tribunal,  and  would  condemn  it  forever."  In  Coalter 
V.  Bryan,  1  Gratt.  18,  76,  77,  78,  Judge  Baldwin  ex- 
presses the  opinion  that  the  sentence  of  a  probat  court 
whilst  in  jbrce  is  binding  upon  all  persons  and  courts, 
whether  the  will  be  of  realt}',  or  personalty,  or  both, 
and  this  whether  the  will  be  admitted  or  rejected. 
The  case  of  Wills  v.  Spraggins,  3  Gratt.  555,  cannot 
be  regarded  as  having  the  authority  of  a  binding  pre- 
cedent. There  were  four  judges  upon  the  bench,  one 
of  whom  dissented.  Another  put  his  ccmcurrence  in 
the  judgment  upon  the  ground  that  looking  into  the 
record  of  the  tirst  judgment  he  was  of  opinion  it  was 
rightly  rendered,  and  therefore  the  ju<lgment  over- 
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1857.    ruling  the  attempt  to  obtain  a  different  decision  should 

Tem!^  be  affirmed.     Another  concurred  in  the  results  of  the 
opinion  delivered.     Thus,  the  reasons  for  the  opinion 

&ate^    can  be  regarded  as  those  of  only  the  judge  who  de- 
V.       livered  it.     Yet  we  must  give  to  those  reasons,  so  fer 

A  als.  ^  applicable  to  the  facts  of  this  case,  their  just  weight, 
and,  in  my  Judgment,  they  show  conclusively  that 
the  sentence  of  the  probat  court  rejecting  the  will 
before  us,  being  not  reversed,  is  binding  upon  all  per- 
sons and  upon  all  courts  in  which  the  question  comes 
up  collaterally. 

The  case  of  Schultz  v.  Schultz,  10  Gratt.  358,  de- 
cides that  the  sentence^f  a  probat  court,  when  acting 
within  its  jurisdiction,  rejecting  a  will  when  offered 
for  probat,  is  conclusive  against  the  exercise  of  origi- 
nal probat  jurisdiction  in  the  same  court,  and  it  would 
seem  a  fortiori  against  such  jurisdiction  in  another 
court. 

It  was  said  in  the  argument  here,  that  this  court 
must  have  regarded  the  second  sentence  in  Schultz  v. 
Schultz  as  having  some  effect,  otherwise  it  would  not 
have  reversed  it;  that  it  would  have  been  absurd  to 
reverse  a  mere  nullity.  The  answer  to  this  argument 
is  obvious;  the  proper  parties  were  before  the  court; 
the  subject  within  its  jurisdiction:  the  court  could 
therefore  do  nothing  but  affirm  or  reverse.  The  court 
below  decided  that  the  unreversed  sentence  rejecting 
the  will  of  1828  was  not  binding,  and  overruled  the 
defense  founded  thereon;  it  further  decided  to  take 
cognizance  under  its  original  jurisdiction  of  the  mat- 
ter passed  on  by  the  first  sentence,  and  rendered  a 
different  sentence,  the  first  not  having  been  reversetL 
It  was  the  duty  of  this  court  to  correct  all  errors  in 
the  record,  and  to  pronounce  such  sentence  a«  the 
court  below  should  have  pronounced.  In  the  judg- 
ment of  this  court  it  was  error  to  disregard  the  sen- 
tence of  rejection  then  in  full  force;  to  overrule  the 
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defense  of  the  contestant  founded  on  that  sentence ;     1857. 
to  take  cognizance  of  the  case  as  it  stood ;   to  pro-    xerm7 

nounce  an  original  sentence  in  a  matter  over  which 

no   probat   court   could  any  longer  exercise  original  ^^^ 
jurisdiction.     To  correct  these  errors  it  was  necessary       v. 
to  reverse  the  sentence ;    for  if  the  appeal  had  been     ^  aig. 
merely   dismissed    as  improvidently  allowed    as  the 
counsel   suggest,  the  judgment  of  the   court  below 
would  have  remained  untouched.     The  contestant  had 
shown  a  valid  defense  against  the  last  sentence,  yet 
the  defense  was  erroneously  overruled,  and  judgment 
rendered.     It  was  the  right  of  the  appellant  to  have 
it  removed  out  of  her  way  at  o/ice,  and  not  to  have  it 
left  as  the  means  of  getting  up  further  litigation  in- 
volving a  question  as  to  the  comparative  force  of  the 
conflicting  sentences. 

This  case,  in  my  judgment,  is  a  conclusive  authority 
to  show  that  the  sentence  of  a  court  of  probat  of  com- 
petent jurisdiction  rejecting  a  will  when  propounded 
for  probat  is  conclusive  whilst  it  remains  in  force.  The 
two  judges  who  dissented  in  the  case  did  not  differ 
from  the  majority  in  regard  to  the  general  principle ; 
but  upon  the  ground  that  in  the  particular  case  the 
reasons  of  the  judge  below — placing  his  judgment 
upon  the  want  of  jurisdiction  and  not  upon  the  merits, 
should  be  looked  to;  and  that  therefore  the  rejection 
was  not  final  and  peremptory. 

The  cases  in  this  court  in  regard  to  grants  of  ad- 
ministration, although  not  bearing  directly  upon  the 
question  here,  yet  seem  to  illustrate  the  general  prin- 
ciple that  the  judgment  of  a  court  of  general  jurisdic- 
tion over  the  subject  is  conclusive  until  it  is  avoided, 
or  expires  by  its  own  limitation ;  and  this  although 
the  facts  of  the  particular  case  were  not  such  as  to 
give  the  court  jurisdiction  over  that  case.  Fisher  v. 
Bassett^  9  Jjeigh  119 ;  Burnley^s  rep.  v.  Dtike^  2  Rob. 
R.  102. 

Vol.  XIII— 86 
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1867.         Considerations  of  public  policy  require  that  all  ques- 
T^rm7  *i<^°s  of  succession  to  property  should  be  authoritatively 

settled.     Courts  of  probat  are  therefore  organized  to 

^a^r    P^®  ^^  ®^^^  questions  when  arising  under  wills ;  and 

V.  a  judgment  by  such  court  is  conclusive  whilst  it  re- 
Hudson  •  •  i?  J  .1  •  •  J  J 
Aals.  mams  in  force,  and  the  succession  is  governed  accord- 
ingly. A  judgment  of  this  nature  is  classed  amongst 
those  which  in  legal  nomenclature  are  called  "judg- 
ments in  rem.'^  Until  reversed,  it  binds  not  only  the 
immediate  parties  to  the  proceeding  in  which  it  is  had, 
but  all  other  persons,  and  all  courts.  3  Lom.  Dig.  86, 
new  ed.;  1  Starkie  on  Evi.  228;  Goalter^s  ex^or  v.  Brycax^ 
1  Gratt.  18;  Wills  v.  Spraggins,  3  Gratt.  555 ;  SchtiUz  v. 
Schultz,  10  Gratt.  358. 

In  my  opinion,  the  Circuit  court  correctly  decided 
that  Jesse  Ballow  was  dead  intestate,  and  that  his  next 
of  kin  were  entitled  to  an  account  of  his  estate  at  the 
hands  of  parties  claiming  under  color  of  a  will,  who 
had  taken  possession  of  the  estate. 
I  am  of  opinion  to  affirm  the  decree. 

The  other  judges  concurred  in  the  opinion  of  Sam- 
uels, J. 

Decree  affirmed. 
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Bicfinionft. 

McArthur  v.  Chase  ^  als,  1357 

January 
February  25.  Term. 

1.  In  the  act  of  March  29,  1837,  Sess.  Acta  1836-7,  p.  41,  in  rela- 

tion to  limited  partnerships,  the  word  "  insolvency,"  in  J  20 
of  said  act,  means  that  the  partnership  has  not  sufficient  prop- 
erty and  eflfects  to  pay  all  its  debts.* 

2.  A  deed  made  by  a  limited  partnership  conveying  all  its  prop- 

erty in  trust  to  pay  a  debt  to  a  firm  of  which  the  special  part- 
ner is  a  member,  at  a  time  when  the  debts  of  the  partnership 
exceeded  the  value  of  its  property,  and  when  the  acting  part- 
ners knew  that  the  partnership  must  stop  business  unless  the 
special  partner  or  his  firm  would  advance  money  to  enable 
them  to  carry  on  the  business,  and  without  an  undertaking  on 
his  part  to  make  such  advances,  though  they  may  have  had 
some  expectations  that  he  would  do  it,  is  void  as  to  the  other 
creditors  of  the  partnership. 

3.  Under  such  circumstances  confessions  of  judgments  in  fiavor  of 

some  creditors  in  order  to  give  them  a  preference,  are  void  as 
to  the  creditors.* 

4.  A  special  partner  taking  a  deed  of  trust  to  secure  a  debt  due  to 

a  firm  of  which  he  is  a  member,  under  such  circumstances, 
makes  himself  liable  as  a  general  partner  to  the  creditors  of  the 
partnership.* 

5.  In  the  distribution  of  the  assets  of  such  a  partnership  among 

its  creditors,  a  debt  due  to  a  firm  of  which  the  special  partner 
is  a  member,  is  to  be  paid  ratably  with  the  debts  due  to  other 
creditors. 

6.  A  court  of  equity  having  obtained  jurisdiction  of  a  suit  by 

creditors  to  set  aside  a  deed  improperly  made  to  give  prefer- 
erence  to  a  creditor  of  the  partnership,  and  to  have  a  distri- 
bution of  the  assets  of  the  partnership  among  all  the  credi- 
tors, may  proceed  to  do  complete  justice  in  the  cause,  and  to 
make  a  personal  decree  against  the  special  partner  who  has 
made  himself  liable  as  a  general  partner,  in  favor  of  the  cred- 
itors, for  the  balance  due  them  respectively  after  distributing 
the  assets  of  the  partnership  ratably  among  them. 

7.  The  fact  that  the  creditors  have  recovered  judgments  at  law 

against  the  general  partners,  will  not  defeat  their  remedy 
against  the  special  partner. 


♦See  the  opinion  of  Judge  Daniel  for  the  provisions  of  the 
statute. 
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1857.      8.*  The  share  of  the  special  partner  in  the  debt  due  to  the  Arm  of 

January  which  he  is  a  member,  will  be  retained  under  the  control  of 

Term.  ^j^^  court,  and  applied  to  the  satisfaction  of  the  creditors  of 

"TTT""         the  partnership. 

thur      ^'  '^^  ascertain  what  is  the  share  of  the  special  partner  in  said 

V.  debt  the  court  will  direct  an  enquiry  into  the  abUity  of  the 

Chase  firm  of  which  he  b  a  member  to  pay  their  debts  independent 

of  their  claim  upon  the  partnership,  and  into  the  interest  of 

the  special  partner  inlaid  firm ;  and  will  direct  if  no  evidence 

is  ofiered,  it  shall  be  presumed  that  the  firm'is  able  to  pay  its 

debts,  and  that  the  special  partner  has  an  equal  interest  in 

the  concern. 

In  May  1848  Johu  E.  Penmau  and  Daniel  Penman 
purchased  of  James  Bean  two  tracts  of  land  in  the 
county  of  Frederick,  for  which  they  were  to  pay  him 
ten  thousand  dollars  ;  four  thousand  dollars  to  be  paid 
on  the  Ist  of  December  following,  and  the  balance  of 
six  thousand  dollars  was  to  be  paid  in  four  equal  an- 
nual payments,  with  interest  from  the  last  date.  The 
object  of  this  purchase  was  to  establish  a  furnace  for 
the  making  of  iron.  On  the  first  day  of  June  in  the 
same  year  a  partnership  was  entered  into  between  the 
two  Penmans  and  Kichard  Thompson,  under  the  name 
and  style  of  Penman,  Thompson  &  Penman,  for  the 
purpose  of  carrying  on  the  business  of  making  iron, 
and  of  conducting  a  mercantile  establishment  in  con- 
nection therewith ;  in  which  it  was  agreed  that  John 
E.  Penman,  being  without  means,  should  give  his  at- 
tention to  the  preparing  the  buildings  and  other  works 
coimected  with  the  business,  and  should  superintend 
the  making  of  iron,  and .  the  other  two  should  each 
put  in  the  sum  of  fifteen  hundred  dollars  as  capital, 
and  all  were  to  be  equally  interested ;  and  they  also 
agreed  to  advance  to  the  firm  as  a  loan  a  sum  not  ex- 
'  ceeding  one  thousand  dollars,  if  necessary  to  put  the 
works  into  efficient  operation,  and  also  whatever  sum 
might  be  necessary  to  enable  the  firm  to  pay  to  Bean 
the  sum  of  four  thousand  dollars,  which  would  be  due 
to  him  on  the  1st  of  December  of  that  year.  All 
these   parties   were   from  the  city  of  New  York,  an 
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Daniel  Penman  and  Thompson  were  residing  in  that     1867. 
city  at  the  time  the  partnership  was  formed,  and  so    j^^ 
continued  until  some  time  in  the  year  1849. 

By  deed  bearing  date  the  13th  of  January  1849, 
John  E.  and  Daniel  Penman  conveyed  to  Thompson 
and  Marion  Penman,  each  one-fourth  of  the  land  and 
other  property  of  the  partnership.  In  this  deed  it 
was  recited  that  the  furnace  had  been  erected.  And 
it  was  further  recited  that  Marion  Penman  had  ad- 
vanced the  sum  of  four  thousand  dollars  to  pay  to 
Beau  the  amount  due  to  him  on  the  1st  of  December 
1848,  and  it  was  agreed  that  she  should  be  a  dormant 
partner  of  the  concern,  and  each  should  be  interested 
one-fourth  in  the  property  and  business  of  the  part- 
nership. This  deed  was  not  executed  by  Marion 
Penman,  and  she  denied  that  she  had  ever  assented 
to  it,  or  agreed  to  become  a  partner.  And  so  the  court 
held. 

Some  time  in  the  spring  of  1849  Daniel  Penman 
and  Thompson  removed  from  New  York  to  the  iron 
works  in  Frederick  county,  and  Thompson  became 
the  financial  agent  of  the  partnership,  and  the  man- 
ager ot  the  store.  He  seems  to  have  been  acquainted 
in  New  York  with  the  firm  of  McArthur  &  Co. ;  and 
before  the  2d  of  August  of  that  year  he  contracted  a 
debt  with  them  for  goods  purchased,  exceeding  the  sum 
of  two  thousand  dollars.  On  that  day  articles  of  part- 
nership were  entered  into  between  the  tvvo  Penmans 
and  Thompson  and  William  McArthur,  of  the  firm  of 
McArthur  &  Co.  whereby  it  was  agreed  that  he  should 
become  a  special  partner,  and  should  put  into  the  part- 
nership the  sum  of  five  thousand  dollars :  The  busi- 
ness to  be  conducted  under  the  old  name  of  Penman, 
Thompson  &  Penman,  and  each  of  the  partners  to  be 
interested  one-fourth,  both  in  the  property  and  busi- 
ness. The  steps  prescribed  by  the  act  of  March 
29th,  1837,  in  forming  a  special  partnership,  seem  to 
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1857.     have  been  pursued ;  and  McArthur  advanced  his  five 
Tera.^  thousand  dollars,  a  part  of  which  was  applied  by  the 

direction  of  Thompson,  to  the  payment  of  the  debt  due 

th^"   ^^  McArthur  &  Co.  and  the  i>alauce  was  paid  up  in 

Seals.  The  original  parties  having  commenced  their  busi- 
ness with  very  inadequate  capital,  the  partnership 
was  in  difficulties  from  the  commencement  of  their 
operations;  and  previous  to  McArthur's  becomings 
partner,  in  order  to  obtain  accommodations  at  the 
Farmers  Bank  of  Virginia  at  Winchester,  the  part- 
ners, on  the  19th  of  April  1849,  conveyed  their  part- 
nership property  to  trustees  to  secure  several  notes  or 
drafts  which  had  been  discounted  for  them  at  bank, 
and  also  to  secure  future  accommodations.  After 
McArthur  became  a  partner  he  was  compelled  to  make 
advances  lor  them  to  enable  them  to  meet  their  en- 
gagements. These  advances  were  made  b}'  his  firm ; 
and  by  the  6th  of  April  1850,  Penman,  Thompson  k 
Penman  were  indebted  to  McArthur  &  Co.  about 
twelve  thousand  dollars.  This  included  the  debt  of 
four  thousand  dollars  due  to  Marion  Penman,  and  also 
a  debt  of  one  thousand  dollars  lent  to  the  partnership 
by  James  Penman  of  New  York,  both  of  which  had 
been  transferred  to  McArthur  &  Co.  At  that  day  the 
debts  of  the  partnership  amounted  to  between  thirty- 
five  and  forty  thousand  dollars,  and  their  own  estimate 
of  the  value  of  their  property  was  about  forty-five 
thousand  dollars.  It  was  sold,  however,  during  the 
summer  of  that  year,  and  the  whole  partnership  pro- 
perty produced  the  sum  of  twenty-two  thousand  and 
fifty-one  dollars  and  sixty-seven  cents;  and  this  seems 
to  have  been  considered  by  all  the  witnesses  examined 
on  the  subject,  except  some  of  the  partners,  to  have 
been  its  full  value. 

In  this  condition  of  the  partnership  the  two  Pen- 
mans  and  Thompson,  being  the  general  partners,  con- 
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veyed  the  whole  partnership  property  real  and  per-     1857. 
sonal  to  trustees  in  trust  to  secure  the  debt  due  to    xermT 

McArthur  &  Co.     And  there  was  no  doubt  that  this 

deed  was  executed  at  the  instance  of  William  McAr- 
thur. The  deed  recited  that  it  was  the  purpose  to 
provide  for  the  payment  of  the  debt  due  to  McArthur 
A  Co.  and  also  for  any  further  advances  or  acceptances 
which  McArthur  &  Co.  might  make  for  the  partner- 
ship. But  it  provided  for  a  sale  whenever  Penman, 
Thompson  and  Penman  Bhould  fail  to  pay  any  of  the 
debts  secured,  when  due,  or  if  then  due,  when  McAr- 
thur &  Co.  should  require  the  trustees  to  sell.  When 
this  deed  was  executed  there  seems  to  have  been  some 
expectation  by  the  general  partners  that  McArthur  & 
Co.  would  make  further  advances  for  them  so  as  to 
enable  them  to  go  on  with  the  business.  McArthur  in 
his  answer  in  this  case  says  that  Thompson  proposed  • 
to  him  that  his  firm  should  make  further  advances,  and 
informed  him  that  their  prospects  of  getting  along  and 
making  money  were  better  than  before.  That  the  re- 
spondent who  conducted  the  correspondence,  informed 
Thompson  that  before  he  could  submit  the  proposi- 
tion to  his  partner  the  firm  of  Penman,  Thompson  & 
Penman  ought  to  secure  the  firm  of  McArthur  &  Co. 
To  this  they  agreed,  and  the  deed  of  trust  was  exe- 
cuted. That  after  the  execution  of  the  deed,  McAr- 
thur &  Co.  required  an  exhibit  of  the  indebtedness  of  • 
the  firm  and  of  the  expenses  monthly  in  working  the 
furnace,  and  the  quantity  of  iron  made,  &c.  before 
they  would  decide  upon  making  further  advances  to 
them;  and  upon  receiving  this  exhibit  McArthur  & 
Co.  not  perceiving  that  money  could  be  made  at  the 
business,  declined  to  advance  any  thing  more  for  the 
partnership.  And  it  appears  from  the  evidence  that 
the  deed  was  executed  by  Penman,  Thompson  &  Pen- 
man with  some  expectation  that  they  would  be  further 
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1857.    aided  by  McArthur  &  Co.  and  also  with  the  knowledge 
Term7  ^^^^  without  that  aid  they  must  tail  in  business. 

Soon  after  the  deed  in  favor  nf  McArthur  &  Co.  was 

^hur"  P^^  upon  record,  a  large  number  of  the  creditors  of 
V.  Penman,  Thompson  &  Penman  procured  judgments  by 
&  als.  confession  against  them,  under  an  agreement  between 
the  creditors  and  the  firm  that  the  creditors  were  to 
be  preferred  in  a  certain  order  agreed  upon.  Among 
these  preferred  creditors  were  the  plaintifts  in  this  suit. 
These  creditors  having  their  judgments,  filed  their  bill 
in  behalf  of  themselves  and  the  other  creditors  of 
Penman,  Thompson  &  Penman,  against  the  partners  of 
said  firm,  William  McArthur,  William  McArthur  &  Co. 
and  Marion  Penman,  in  which  they  insisted  that  under 
the  act  of  March  29,  1837,  in  relation  to  limited  part- 
nerships, the  deed  of  trust  to  secure  McArthur  &  Co. 
was  void,  and  that  McArthur,  by  taking  said  deed,  had 
rendered  himself  liable  as  a  general  partner,  to  the 
creditors  of  Penman,  Thompson  &  Penman ;  and  they 
insisted  that  Marion  Penman  was  also  a  partner ;  and 
they  prayed  that  the  deed  might  be  declared  void; 
that  McArthur  and  Marion  Penman  might  be  held 
liable  to  the  creditors  as  general  partners;  that  the 
property  of  the  partnership  might  be  subjected  to  the 
payment  of  the  debts  of  the  concern  ;  and  for  general 
relief. 

Marion  Penman  answered,  denying  that  she  was  or 
had  been  a  partner.  McArthur  insisted  in  his  answer 
upon  the  validity  of  the  deed  to  secure  the  debt  due 
to  McArthur  &  Co.  and  denying  his  liability  as  a 
general  partner.  He  said  that  the  property  of  the 
partnership  had  been  sold  by  the  trustee  in  the  deed 
to  secure  the  Farmers  Bank,  and  was  sold  for  much 
less  than  its  cost ;  and  that  if  it  had  been  sold  at  its 
cost  or  its  estimated  value  when  he  became  a  special 
partner,  it  would  have  amounted  to  largely  more  than 
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all   the  debts  of  Penman,   Thompson  &  Penman,  in-     1857. 
eluding  that  due  to  McArthur  &  Co.     That  so  far  as    xermT 

he  knew,  the  deed  to  secure   McArthur  &  Co.  was  not 

made  in  contemplation  of  insolvency;  that  if  the  firm 
was  then  insolvent  it  was  not  known  to  him,  and  he 
is  satisfied  that  the  members  of  the  firm  all  believed 
that  it  was  not  insolvent,  and  that  it  was  worth  more 
than  its  indebtedness ;  and  that  was  certainly  the  rep- 
resentation made  by  him  to  Penman,  Thompson  &  Pen- 
man. Two  of  the  partners,  Thompson  and  Daniel 
Penman,  expressed  in  their  answer  the  same  opinion 
as  to  the  value  of  the  property,  and  the  great  sacrifice 
made  by  the  sale  of  it.  They  say  that  the  improve- 
ments put  upon  the  lands  cost  largely  more  than  the 
whole  lands,  including  improvements,  sold  for. 

The  cause  came  on  to  be  heard  in  June  1852,  when 
the  court  below  dismissed  the  bill  as  to  Marion  Pen- 
man ;  declared  the  deed  in  favor  of  McArthur  &  Co. 
to  be  null  and  void ;  and  also  that  the  judgments  con- 
fessed by  Penman,  Thompson  &  Penman  subsequent 
to  the  deed,  were  also  void ;  and  that  all  the  creditors, 
including  McArthur  &  Co.  were  entitled  to  share  rata- 
bly in  the  assets  of  the  partnership,  including  in  the 
assets  the  proceeds  of  the  sale  of  a  part  of  the  per- 
sonal property  sold  by  the  sherift  under  executions 
issued  on  the  judgments  of  the  plaintift's.  The  court 
held  further,  that  McArthur  was  to  be  treated  as  a 
general  partner,  and  as  such  was  liable  personally  to 
all  the  creditors  of  the  firm  for  any  portions  of  their 
claims  not  satisfied  out  of  the  partnership  assets ;  and 
that  the  creditors  were  entitled  as  against  McArthur 
to  have  his  interest  in  the  share  of  the  assets  applica- 
ble to  the  debt  due  to  McArthur  &  Co.  retained  and 
applied  to  the  satisfaction  of  their  debts ;  and  to  have 
the  amount  of  his  interest  ascertained  by  a  commis- 
sioner. And  it  was  decreed  that  a  commissioner 
should  take  an  account  of  the  debts  of  Penman, 
Vol.  XIII — 87 
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1857.    Thompson  &  Penman,  and  for  this  purpose  summon 

TermT  ^^^  creditors  before  him  in  the  manner  prescribed  in 
the  Code  of  Virginia  ;  that  he  also  take  an  account  of 

thur '   *^^  assets  of  the  partnership,  treating  the  money  made 
V.       upon  the  plaintifts'   executions  as  a  part  thereof;  and 

&als.  that  he  also  report  a  ratable  distribution  of  the  assets 
among  the  creditors,  showing  the  balance  which  will 
remain  unpaid  of  each  creditor's  debt.  And  the  com- 
missioner was  further  directed  to  ascertain  and  report 
to  the  court  whether  the  firm  of  McArthur  &  Co.  are 
solvent  and  have  sufficient  assets  (exclusive  of  the 
debt  claimed  in  this  cause)  to  satisfy  their  creditors, 
and  what  interest  and  share  in  the  said  firm  William 
McArthur  has  a  partner.  In  considering  the  two  last 
questions  the  commissioner  was  to  hear  any  evidence 
which  might  be  oflfered  by  either  party ;  but  if  no  evi- 
dence was  oflfered,  he  should  presume  the  solvency  of 
the  firm,  and  that  McArthur  had  an  equal  interest  as 
partner. 

On  the  20th  of  November  1852  the  cause  come  on 
to  be  finally  heard  upon  the  report  of  the  commis- 
sioner, to  which  there  was  no  exception,  when  the 
court  made  a  decree  in  favor  of  each  of  the  creditors 
for  his  ratable  proportion  of  the  assets  of  the  firm  of 
Penman,  Thompson  &  Penman,  and  a  personal  decree 
against  McArthur  for  the  balance  of  the  debts  due 
each  of  the  creditors  as  reported  by  the  commissioner. 
From  this  decree  McArthur  obtained  an  appeal  to  this 
court. 

The  case  was  argued  orally  by  Patton^  for  the  appel- 
lant, and  in  a  printed  note,  by  Conrad^  Tucker^  for  the 
appellees. 

Daniel,  J.  The  first  assignment  of  error  raises  the 
question  as  to  the  validity  of  the  deed  of  trust  of 
April  6th,  1850,.  made  for  the  benefit  of  William  Mc- 
Arthur k  Co. 
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The  20th  section  of  the  act  of  29th   March  1837,'    1867. 
concerning  limited  partnerships,   declares  that  every    fem?^ 

sale,  assignment  or  transfer  of  any  property  or  effects 

of  such  partnership  made  by  such  partnership,  when  ^^m^' 
insolvent  or  in  contemplation  of  insolvency,  or  after  ^  v. 
or  in  contemplation  of  the  insolvency  of  any  partner,  ^s^^ls. 
with  the  intent  of  giving  a  preference  to  any  creditor 
of  such  partnership  or  insolvent  partner,  over  other 
creditors  of  such  partnership,  and  every  judgment 
confessed,  lien  created,  or  security  given  by  such  part- 
nership, under  the  like  circumstances,  and  with  the 
like  intent,  shall  be  void  as  against  the  creditors  of 
such  partnership.  Sess.  Acts  1836-7,  p.  41.  And  the 
questions  which  we  have  to  consider  under  this  section 
are.  Was  the  firm  of  Penman,  Thompson  &  Penman 
insolvent  at  the  date  of  the  execution  of  the  deed  ? 
Or  did  they  make  the  deed  in  contemplation  of  insol- 
vency ?  And  in  either  event,  was  the  deed  made  with 
an  intent  to  give  to  McArthur  &  Co.  a  preference  over 
other  creditors  of  the  partnership  ? 

As  preliminary,  however,  to  the  examination  of  the 
first  of  these  questions,  we  have  to  ascertain  the  sense 
in  which  the  term  ''  insolvent ''  has  been  here  used  by 
the  legislature. 

On  the  part  of  the  appellants  it  is  contended  that 
the  legislature  were  looking  to  insolvency  in  the  tech- 
nical sense  of  the  term,  or  open  and  notorious  inability 
to  pay ;  and  in  support  of  this  view  we  have  been  re- 
ferred to  the  cases  of  United  States  v.  Hooe^  1  Cranch's 
R.  73,  and  Frince  v.  Bartlett,  8  Id.  431,  in  which  the 
Supreme  court  of  the  United  States  have  so  defined 
the  term  in  construing  certain  acts  of  congress  fixing 
the  priority  of  the  United  States  over  other  creditors, 
of  its  debtors,  claiming  under  conveyances,  assign- 
ments, &c.  made  by  the  latter. 

On  the  other  hand,  the  counsel  lor  the  appellee  con- 
tends that  the  statute  is  analogous  to  a  bankrupt  law  ; 
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1857.     and  that*  in  construing  it  we  should  rather  be  guided 
Te?m!^  by  decisions  ascertaining  the  meaning  ot  the  word  as 

employed  in  such    laws;    and    refers  to  the   ease  of 

^hur'  ^^y^y  ^'-  ^hqfield,  1  Maule  &  Selw.  338,  and  to  an 
V.  anonymous  case  reported  in  a  note  to  MoiiS  v.  Sfnitkj 
&  als.  1  Camp.  Cas.  352.  In  the  former  of  which  the  term 
" insolvency"  as  used  in  the  bankrupt  law  of  England 
in  respect  to  a  trader,  was  held  to  mean  that  he  was 
not  in  a  situation  to  make  his  payments  as  usual ;  and 
it  was  said  that  it  would  not  follow  that  he  was  not 
insolvent  because  he  might  ultimately  have  a  surplus 
upon  the  winding  up  of  his  affairs.  And  in  the  latter 
of  which  Lord  Ellenborough  held  that  the  "  insol- 
vency "  mentioned  in  the  statute  must  mean  a  general 
inability  in  the  bankrupt  to  meet  his  engagements. 

I  have  examined  these  cases,  but  I  have  been  unable 
to  perceive  that  any  of  them  furnisli  a  rule  to  guide 
us  in  the  decision  of  this.  No  such  resemblance  is 
shown  between  the  statute  under  consideration  and 
the  law  of  congress  on  the  one  hand,  or  the  English 
bankrupt  law  on  the  other,  on  which  the-  decisions 
referred  to  were  founded,  as  to  justify  the  supposition 
that  the  legislature,  in  using  the  term  in  question,  had 
a  reference  to  the  sense  given  to  it  in  any  one  of  said 
decisions.  Showing  however  as  they  do  that  the  word 
has  received  various  and  widely  different  interpreta- 
tions, dependent  on  the  character  and  object  of  the 
laws  in  which  it  is  found,  these  decisions  do  serve  the 
purpose  of  negativing  or  of  tending  to  negative  the 
conclusion  that  there  is  any  well  ascertained,  generally 
received  technical  meaning  so  attached  to  the  word  as 
to  require  the  courts  to  adopt  it  rather  than  its  pri- 
mary meaning,  or  some  other  sense  to  be  gathered 
from  the  circumstances  and  connection  in  which  the 
word  is  used. 

In  England  limited  partnerships  of  the  kind  sanc- 
tioned by   our  act   of  1837,  (unless  they   have  been 
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very  recently  introduced,)  are  unknown.     Hence   in     1867. 

the  examination  of  such  questions  we  are  without  the    xeJij^'J 

aid  usually  derived  from  a  reference  to  the  English  

reporters.     Our  act  is,  I  believe,  taken  from  that  of    i^y^' 

New  York,  which  was  passed  in  1822,  and  which,  it       v. 

Chase 
is  stated  in  a  recent  work  on  the  subject,  (Troubat  on    &al8. 

Limited  Partnerships,  p.  48,)  was  borrowed  from  the 
Commercial  Code  of  France.  Such  partnerships  are 
now  authorized  by  statutes  similar  to  our  own,  in  most 
of  the  states  of  the  Union.  But  the  counsel  have  not 
cited,  and  I  have  been  unable  to  find,  any  case  in 
which  the  precise  question  before  us  has  been  decided. 
In  the  Code  of  1849,  p.  583,  the  legislature  have  used 
the  term  in  its  ordinary  or  primary  sense,  or  have 
rather  put  such  sense  in  the  place  of  the  term  itself, 
by  declaring,  in  the  10th  section  of  the  chapter  on 
partnerships,  &c.  (which  comprises  substantially  the 
provisions  of  the  20th  and  21st  sections  of  the  act  of 
1837,)  that  "  no  sale,  &c.  of  the  property  of  any  such 
partnership  shall  be  valid  if  made  at  a  time  when  it 
has  not  sufficient  property  or  eifects  to  pay  all  its  debts, 
for  the  purpose  ot  giving  a  preference  to  one  or  more 
of  its  creditors  over  any  other  creditor." 

One  of  the  objects  and  designs  of  such  provision  is 
to  secure  in  case  of  the  failure  ot*  the  partnership  a 
pro  rata  distribution  of  its  property  among  all  its 
creditors.  To  declare  that  open  and  notorious  bank- 
ruptcy is  the  true  and*  only  test  of  insolvency,  would, 
as  was  argued  by  the  counsel  fur  the  appellees,  defeat 
in  most  cases  the  design  of  the  law,  inasmuch  as  the 
desire  of  a  firm  in  failing  circunij^tancos  to  sustain 
itself  as  also  to  prefer  its  special  friends,  would  gene- 
rally result  in  sales  and  assignments  of  most  of  its 
property,  made  to  insure  those  ends,  before  such  bank- 
ruptcy would  occur.  To  say  on  the  other  hand  that 
the  firm  should  be  held  to  be  insolvent  whenever  from 
any  cause  it  may  fail  to  mtet  its  i  ngjigenients  in  the 
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1857.    usual  course  of  business,  would  seem  to  be  harsh,  and 

ferm?^  might   tend  greatly  to   discourage   the  formation  of 
such  partnerships.     In  a  country  like  ours,  where  so 

thur'    ^^^h  ^^  i^  commercial  business  and  trading  enter- 
V.       prise  are  based  on  borrowed  capital,  and  where  sudden 

&al8.  ai^*l  unexpected  expansions  and  contractions  of  the 
currency  are  matters  of  frequent  occurrence,  it  may 
often  happen  that  the  most  prudent  firm,  b\'  the  unex- 
pected failure  of  some  of  its  debtors  to  meet  their  pay- 
ments, or  other  like  causes,  may  find  itself  unprovided 
with  available  means  to  meet  its  own  bills  and  notes 
as  they  mature,  though  possessed  of  assets  amply  suffi- 
cient to  satisfy,  ultimately,  all  its  debts  and  liabiHties. 
A  law  declaring  it  incompetent  in  a  partnership  so  sit- 
uated, to  discharge  its  more  pressing  engagements  by 
sales  or  assignments  of  portions  of  its  property  and 
credits  to  certain  creditors,  to  pay  or  secure  their  de- 
mands, might,  and  most  probably  would,  often  occasion 
the  stoppage  and  winding  up  of  such  concerns  at  times 
when  the  safety  of  the  creditors  would  demand  no  such 
sacrifice. 

The  leading  design  and  policy  of  the  acts  of  1837 
and  1849  would  seem  to  be  essentially  the  same;  and 
I  have  been  unable  to  discover  any  good  reason  for 
supposing  that  the^  legislature,  in  declaring  in  the 
former,  certain  assignments  made  by  such  partnerships 
"when  insolvent,"  to  be  void,  intended  anything  more 
or  less  than  that  which  they  have  plainly  manifested 
in  the  latter,  by  the  declaration  that  such  assignments 
shall  not  be  valid  "  if  made  by  the  partnership  at  a 
time  when  it  has  not  sufficient  property  or  effects  to 
pay  all  its  debts." 

Taking  the  insufficiency  of  its  property  to  pay  its 
debts  to  be  the  true  test  of  the  insolvency  of  the  part- 
nership, I  do  not  think  that  any  serious  doubt  can  be 
entertained  as  to  the  insolvency  of  the  firm  in  this 
case   at  the   date  of  the  deed.     The  commissioner's 


Digitized  by 


Google 


COURT  OF  APPEALS  OF  VIRGINIA.  696 

report  (from  the  consideration  doubtless  that  it  was  not     1857. 
excepted  to)  has  not  been  made  a  part  of  the  transcript    Xerm7 

of  the  record,  and  I  have  not  thought  it  necessary  to  

compile  from  the  pleadings,  exhibits  and  depositions  a     ^hur" 
statement  of  the  precise  amount  of  the  indebtedness       v. 

ChtLBO 

of  the  concern.  It  is  sufficient  for  the  purpose  in  view  &  ajg, 
to  observe  that  the  record  shows  the  amount  of  the 
debts  at  the  date  of  the  deed  to  have  been  little,  if  any, 
less  than  the  sum  of  forty-thousand  dollars.  The  sale 
of  the  property  conveyed  was  made  so  soon  after  the 
execution  of  the  deed,  as,  when  taken  in  connection 
with  other  circumstances  and  proofs,  to  negative  the 
conclusion  that  there  was  any  very  material  depre- 
ciation in  the  value  of  the  property  between  the  two 
events.  The  sale  is  shown  to  have  been  well  attended 
and  fairly  conducted.  And  we  have  the  opinions  of 
witnesses  whose  capacity,  business  experience  and 
knowledge  of  the  value  of  such  property,  entitle  their 
judgments  to  the  greatest  weight,  that  the  property 
was  well  sold,  and  brought  its  full  value.  The  entire 
proceeds  of  the  sales  are  shown  to  be  some  twenty-two 
thousand  dollars — a  little  more  than  half  the  aggregate 
of  all  the  debts. 

The  deed  was  made  at  a  time  when  the  concern  was 
confessedly  greatly  embarrassed.  It  contains  a  sweep- 
ing conveyance  of  the  whole  of  the  partnership  pro- 
perty. It  is  made  to  secure  the  large  debt  of  twelve 
thousand  dollars — a  debt  nearly  large  enough  (as  the 
result  has  shown)  to  absorb  the  entire  residue  of  the 
proceeds  of  the  property,  after  discharging  prior  liens. 
Most  if  not  all  of  the  items  of  which  the  debt  was 
composed,  were  then  due.  By  the  terms  of  the  deed  a 
sale  is  to  be  made  whenever  there  shall  be  a  failure  to 
pay  any  part  of  the  debt  due  or  to  become  due,  and 
McArthur  &  Co.  shall  require  a  sale  to  be  made.  It  is 
said,  it  is  true,  that  there  was  an  expectation  that  McAr- 
thur &  Co.  would  make  further  advances,  by  the  aid  of 
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1857.     which  and  other  means  the  firm  could  hope  to  relieve 

Term7  ^^^^^  ultimately  from  its  embarrassments,  and  proceed 
successfully  with  its  enterprise;  and  the  deed  recites 

thur'    ^^®  desire  and  intention  of  the  grantors  to  provide  not 
V.       only  for  the  payment  of  the  existing  debt,  but  also  for 

&a]8.  any  further  advances  or  acceptances  which  McArthur 
&  Co.  might  make;  and,  on  providing  for  the  applica- 
tion of  the  proceeds  in  the  event  of  a  sale,  directs  the 
payment  to  McArthur  &  Co.  of  all  debts  due  to  them, 
or  for  which  they  are  bound,  or  may  be  bound  when 
the  sale  is  made. 

There  is,  however,  I  think,  no  proof  of  any  assu- 
rance or  promise  by  McArthur  &  Co.  upon  which  a 
prudent  firm  could  have  reasonably  built  the  expecta- 
tion ot  further  acceptances  or  advances  by  them.  In 
this  state  of  things,  it  is  difficult  to  suppose  that  the 
parties  did  not  contemplate  as  a  probable  result  the 
events  which  speedily  ensued  the  execution  of  the 
deed,  viz :  the  stoppage  and  failure  of  the  concern.  I 
am  satisfied  that  the  deed  was  not  only  made  at  a  time 
when  there  was  an  insufficiency  of  property  to  pay  the 
debts  of  the  firm,  but  was  also  made  with  the  expecta- 
tion of  a  winding  up  of  the  concern,  at  no  remote 
period,  with  a  deficiency  of  assets  to  pay  its  engage- 
ments; and  so  in  contemplation  of  insolvency. 

The  deed,  as  has  been  already  stated,  conveys  all  the 
property  of  the  partnership ;  and  it  provides  for  the 
payment  of  the  debt  of  McArthur  &  Co.  and  for  the 
payment  of  that  debt  alone.  From  these  facte,  and 
what  has  been  already  established  in  respect  to  the 
character  and  design  of  the  deed,  the  further  con- 
clusion follows  naturally,  that  the  <leed  was  made  with 
the  intent  to  give  to  McArthur  &  Co.  a  preference  over 
other  creditors ;  and  that  the  judge  of  the  Circuit  court 
properly  decreed  the  deed  to  be  void  as  to  them.  That 
the  Circuit  court  also  decided  correctly  in  declaring 
that  the  judgments  confessed  by  the  firm  in  favor  of 
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certain  of  their  creditors  subsequently  to  the  execu-  1857. 
tion  of  the  deed  of  the  6th  April  1850,  were  also  void  "^t^^^ 
as  to  the  other  creditors,  is,  I  think,  equally  clear. 
The  twentieth  section  of  the  act,  as  we  have  seen,  em- 
braces in  terms  "every  judgment  confessed  "  "under 
the  like  circumstances,  and  with  the  like  intent;"  and 
the  judgments  in  question  were  not  only  confessed 
after  the  execution  of  the  deed  and  when  the  firm 
was  notoriously  insolvent,  but  were  confessed  under 
an  agreement  ascertaining  the  order  in  which  they 
should  rank  in  the  distribution  of  the  assets. 

The  twenty-second  section  of  the  act  declares  that 
every  special  partner  who  shall  violate  any  provision 
of  the  twentieth  and  twenty-first  sections,  or  who  shall 
concur  in  or  assent  to  any  such  violation  by  the  part- 
nership, or  by  any  individual  partner,  shall  be  liable 
as  a  general  partner.  The  execution  of  the  deed  was 
suggested  by  McArthur,  and  he  is  a  party  to  it.  .  That 
he  was  at  one  time  liable  as  a  general  partner  is  there- 
fore obvious. 

The  twenty-third  section  provides  that  in  case  of 
the  insolvency  or  bankruptcy  of  the  partnership,  no 
special  partner  shall  under  any  circumstances  be  al- 
lowed to  claim  as  a  creditor  until  the  claims  of  all  the 
other  creditors  of  the  firm  shall  be  satisfied ;  and  it 
was  contended  in  the  court  below  that  inasmuch  as 
the  debt  of  twelve  thousand  dollars  was  due  to  a  firm 
of  which  McArthur  was  a  partner,  such  debt  could 
not  participate  in  the  distribution  of  the  assets  of  the 
concern  of  Penman,  Thompson  &  Penman.  The  Cir- 
cuit court  very  properly  held,  I  think,  that  the  section 
did  not  intend  to  exclude  from  such  participation  debts 
due  to  concerns  of  which  the  special  partner  might 
be  a  member.  A  debt  due  to  McArthur  &  Co.  is  not 
a  debt  due  to  McArthur  individually.  The  rights  of 
McCrery,  the  other  partner  of  the  concern  of  McArthur 
&  Co.  stand  obviously  out  of  and  beyond  the  reach  of 
Vol.  xiii— 88 
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1857.     the  terms  and  spirit  of  the  section.     Whilst  McArthur's 
Tem7  interest  as  a  member  of  the  concern  of  McArthur  k  Co. 


McAr- 


in  the  ratable  proportion  of  the  assets  assignable  to 
thur"   ^^®  ^^^^  ^"^  ^^^^  concern,  might,  when  ascertained, 

V.       be  reached  by  the  creditors  of  the  concern  of  Penman, 
Chase 
<j^al8.     Thompson  &  Penman,  McCrery's  interest  therein,  upon 

every  principle  of  equity,  occupied  the  same  common 

ground  with  debts  due  to  any  other  creditors  having 

no  connection  with  McArthur. 

Upon  the  general  principles  govering  the  jurisdic- 
tion of  courts  of  equity,  and  upon  the  reasoning  of 
the  chancellor  in  In7ie$  v.  Lansing^  7  Paige's  R.  583, 
I  think  the  jurisdiction  taken  by  the  Circuit  court  in 
this  case  is  clear.  We  have  had  no  controversy  here, 
and  the  record  discloses  no  evidence  of  any  in  the 
court  below,  between  those  judgment  creditors,  if 
any,  who  may  have  obtained  their  judgments  in  in- 
litum,  and  those  who  obtained  theirs  by  confession. 
There  being  thus  no  question  in  the  case  in  respect  to 
legal  priorities,  except  such  as  have  been  shown  to  be 
void  as  to  creditors,  I  do  not  perceive  that  there  was 
any  difficulty  in  the  way  of  the  court's  proceeding,  as 
it  has  done,  to  decree  a  ratable  distribution  of  the 
assets  of  the  firm  among  all  the  creditors. 

And  as  the  court  had  jurisdiction  of  the  case  for 
the  purpose  of  protecting  and  distributing  the  assets, 
it  had,  in  my  opinion,  a  right  to  go  on  and  give  com- 
plete relief,  and,  to  that  end,  to  render  such  personal 
decrees  as  the  rights  and  liabilities  of  the  parties  re- 
quired. And  if  McArthur  still  remained  liable  as  a 
general  partner,  I  can  see  no  objection  to  a  decree 
ascainst  him  to  enforce  that  liability.  The  case  of  Hag- 
gerty  v.  Taylor,  10  Paige's  R.  261,  cited  by  the  counsel 
of  the  appellant,  in  his  written  note,  does  not  seem  to 
me  to  conflict  with  this  view ;  as,  in  that  case,  it  was 
held  that  the  complainants  had  shown  no  right  to  any 
share  of  the  assets  which  they  were  seeking  to  aub- 
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ject.     In  that  case  the   complainants  were   seeking  to     1S57. 
participate  in  the  funds  of  a  limited  partnership  which    xerm^ 

was  to  terminate  at  a  particular  period,  on  account  of 

a  debt  contracted  after  such   period   with  the  general    ^^' 
partners,  who,  without  complying  with   the   requisites       v. 
of  the  act  in   respect  to   notice  of  a  renewal  or  con-    <&aig. 
tinuance  of  the   partnership,   had   undertaken  to  con- 
tinue the  business. 

The  court  held  that  the  creditors  of  the  firm,  pre- 
vious to  the  period  fijced  for  the  expiration  of  the  part- 
nership, were  entitled  to  a  preference,  and  should  be 
paid  ratably  out  of  the  property  which  then  belonged 
to  the  limited  partnership,  and  refused  to  appoint  a 
receiver  at  the  instance  of  the  complainants.  And  as 
to  any  personal  responsibility  which  the  complainants 
had  a  right  to  assert  against  the  defendants  on  account 
of  transactions  subsequent  to  the  termination  of  the 
original  partnership,  they  were  remitted  to  their  rem- 
edy at  law.  The  distinction  between  the  two  cases 
is  obvious.  In  Haggerty  v.  Taylor^  the  only  relief  to 
which  the  plaintiffs  were  entitled,  if  any,  was  one  of 
a  legal  nature;  whilst  in  the  one  before  us  the  plain- 
tiffs succeeded  in  establishing  a  right  to  the  jurisdic- 
tion of  the  court  on  equitable  grounds :  And  having 
done  so  the  question  for  the  court  was  w^hether  it 
should  go  on  and  end  the  controversy,  or  put  the  par- 
ties to  the  expense  and  delay  of  numerous  suits  at  law. 
to  fix  a  personal  responsibility  growing  out  of  the  same 
transaction,  and  to  be  established  by  the  very  proofs  on 
which  was  founded  the  equitable  relief  sought  by  the 
plaintiffs  and  given  by  the  court. 

A  doubt,  however,  has  been  suggested  whether  the 
judgment  creditors,  by  proceeding  at  law  against  the 
other  partners  alone,  have  not  thereby  lost  the  right 
which  they  at  one  time  had  (as  has  been  shown)  to 
hold  McArthur  liable  as  a  general  partner.  In  order 
to  solve   this   doubt,  a  further   reference   to   the  pro- 
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1867.     visions  of  the  act  is   necessary.     The   second  section 

TermT  <l^^'ares  that  such   [limited]   partnership  may  consist 
of  one  or  more  persons  who  shall  be  called  the  general 

thur"   Partners,  and  who  shall  be  jointly  and  severally  boand 
V.       as  partners  now  are  by  law,  and  one  or   more  persona 

Aals.  who  shall  contribute  in  actual  cash  payments  a  specific 
sum  or  capital  to  the  common  stock,  who  shall  be 
called  special  partners,  and  who  shall  not  be  liable  for  tk 
debts  of  the  partnership  beyond  the  fund  so  contributed  by 
them.  By  the  third  section  the  general  partners  only 
are  authorized  to  transact  business  and  sign  for  the 
partnership,  and  to  bind  the  same. 

In  the  fourteenth  section  it  is  declared  that  suits  in 
relation  to  the  business  of  the  partnership  may  be 
brought  and  conducted  by  and  against  the  general 
partners  in  the  same  manner  as  if  there  were  no  spe- 
cial partners ;  and  the  special  partners  shall  be  liable 
to  and  suable  by  the  firm  for  debts  contracted  with  it  in 
the  same  manner  as  if  they  were  not  partners.  The 
eighth  section,  however,  it  will  be  seen,  after  pro- 
viding that  no  such  partnership  shall  be  deemed  to 
have  been  formed  until  the  certificate  and  affidavit  in 
respect  to  the  nature  of  the  business  of  the  firm,  &c. 
required  in  previous  sections,  shall  have  been  made 
and  recorded,  declares  that,  if  any  false  statement  be 
made  in  such  certificate  or  affidavit,  aU  the  persons  iH- 
.  terested  in  such  partnership  shall  be  liable  for  all  the  en- 
yayenients  thereof  as  yeneral  partno's.  And  we  have  al- 
ready seen  in  case  of  a  concurrence  by  the  special 
partner  in  the  violation  of  the  twentieth  and  twenty- 
first  sections  by  the  execution  of  the  assignments,  &c. 
therein  prohibited,  he  is  made  liable  as  a  yaieral  portion 
by  the  twenty-thinl  section. 

Without  stopping  to  note  the  many  points  in  which 
the  relation  borne  by  the  members  ot  such  an  associa- 
tion towards  their  associates  and  the  public  varies  from 
that  which  exists  in  an   ordinary   partnership,  it  is  suf- 
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ficient  for  our  purpose  to  observe  some  of  the  raore     1857. 
imjx)rtant  differences  which  distinguish  the  two  kinds    xermT 
of  partnership  in  respect  to  the  remedies  given  to 
creditors. 

In  the  case  of  an  ordinary  partnership,  a  creditor  is 
required  to  sue  all  the  members  of  the  firm  in  respect 
to  any  claim  against  the  concern.  And  if  he  omits 
any  one  of  the  members,  he  may  be  met  and  defeated 
of  his  action  by  a  plea  in  abatement.  In  the  case 
of  a  limited  partnership,  he  is  expressly  authorized 
to  proceed  against  the  general  partners  alone,  in  rela- 
tion to  any  business  of  the  partnership,  in  the  same 
manner  as  if  there  was  no  special  partner.  And  it  is 
only  when  it  is  sought  to  make  the  latter  liable  per- 
sonally on  account  of  some  violation  of  the  statute 
which  renders  him  liable  as  a  general  partner,  that  the 
creditor  has  any  right  to  proceed  against  him. 

In  aU  cases  where  the  creditor  takes  a  judgment 
against  one  or  more  of  the  members  of  a  general 
partnership,  omitting  others,  he  loses  thereby  all  re- 
course at  law  against  the  latter,  even  though  they  be 
dormant  partners,  and  unknown  at  the  time  to  the 
creditor.  The  joint  contract  is  held  to  be  merged  in 
the  judgment  as  to  the  members  against  whom  it  is 
obtained;  and  being  so  merged,  is  equally  barred  as 
to  the  others,  since  no  joint  suit  can  be  maintained 
upon  it.  Collyer  on  Part.  659,  and  cases  cited  in  notes; 
Ward  V.  Motter,  2  Rob.  E.  536. 

On  the  other  hand,  it  is  obvious  that  there  may  he 
cases  growing  out  of  limited  partnerships,  in  which  it 
would  be  absurd  to  hold  that  a  judgment  against  the 
general  jJartners  could  be  pleaded  as  a  merger  ot  the 
liability  of  the  special  partner.  For  it  may  often 
happen  that  the  general  partners  may  violate  the  pro- 
visions of  the  twentieth  section  by  the  execution  of 
conveyances  and  assignments  therein  prohibited  after 
judgments  obtained  against  them.     In  a  suit  brought 
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1867.    to  make  the  special  partner  liable  for  his  concurrence 

TermT  ^^  ^^^^  violation,  the  repugnancy  to  all  legal  reasoning, 
in  allowing  a  previous  judgment  against  the  general 

thur*    pa^'tners  to  merge  and  bar  the  liability  of  the  special 
V.       partner,  is  too  manifest  to  require  comment. 

&al8.  So  again,  a  falsehood  in  the  certificate  of  partner- 
ship in  respect  to  the  capital  contributed  by  the 
special  partner,  may  never  come  to  light  till  after  a 
creditor  proceeding  under  the  fourteenth  section  has 
obtained  his  judgment  against  the  general  partners. 
To  declare  that  the  judgment  should  bar  a  suit 
against  the  special  partner,  would  not  only  be  ob- 
viously unjust  but  in  conflict  with  the  terms  of  the 
eighth  section,  declaring  all  the  persons  interested  in 
the  partnership  liable  in  such  case  as  general  partners. 
But  in  the  case  of  a  general  partnership,  (as  has  been 
already  stated,)  consisting  of  ostensible  and  dormant 
partners,  a  judgment  against  the  ostensible  partners 
completely  bars  all  recovery  at  law  against  the  dor- 
mant partners,  though  unknown  to  the  plaintiflT  until 
after  his  judgment  was  obtained. 

I  deem  it  unnecessary  to  pursue  the  contrast  further, 
as  the  points  of  variance  already  exhibited  are  suflicient 
to  show  that  the  technical  rules,  which  so  often  em- 
barrass and  sometimes  defeat  the  creditor  in  prose- 
cuting at  law  his  demands  against  the  members  of 
general  partnerships,  especially  in  cases  where  there 
are  dormant  partners,  can  have  little  application  in 
regulating  the  remedies  given  by  the  statute  against 
the  members  of  a  limited  partnership. 

In  a  case  like  the  one  before  us,  where  the  act.  by 
the  assent  to  which  by  the  special  partner,  his  liability 
as  a  general  partner  was  incurred  before  the  creditors 
had  obtained  their  judgments,  I  do  not  doubt  that  the 
creditors  might  have  united  all  of  the  partners  in  their 
several  suits.  The  general  partners  were  bound  as  such 
as  well  by  their  contracts  as  by  their  violation  of  the 
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statute ;  and  as  the  special  partner  by  his  concurrence  1867. 
in  the  execution  of  the  prohibited  conveyance,  had  xara7 
also  made  himself  liable  as  a  general  partner,  no  ob- 
jection could  have  been  made  to  joint  actions  against 
all  the  partners.  But  it  by  no  means  follows  that  the 
creditors  were  compelled  to  bring  such  actions.  In  a 
suit  by'a  creditor  against  the  general  partners  alone  on 
the  contract,  it  would  have  been  an  anomalous  plea  in 
abatement  by  them,  wherein  they  should  have  alleged 
that  since  the  execution  of  the  contract  they  had  united 
in  an  illegal  effort  with  another,  who  was  not  made  a 
party  to  the  suit  to  deprive  the  creditor  of  the  benefit 
of  his  contract  by  the  assignment  of  their  effects  to  pay 
exclusively  the  debt  due  to  another  creditor. 

It  is  obvious  that  the  remedy  upon  the  contract 
cannot  be  merged  in  the  cause  of  action  arising  out 
of  the  wrongful  act  of  the  partners.  And  it  seems  to 
me  that  the  question,  whether  in  such  case  the  credi- 
tor, by  instituting  his  action  against  the  general  part- 
ners alone,  and  upon  the  contract,  had  elected  to 
waive  his  remedy  against  the  special  parrtner  for  the 
violation  of  the  act,  would  turn  not  upon  the  doctrine 
of  technical  merger,  but  upon  the  proofs  in  respect  to 
his  real  intentions.  The  only  case  in  which  the  anal- 
ogy to  be  drawn  from  the  law  in  respect  to  the  reme- 
dies against  general  partnerships  would  seem  to  ap- 
ply, would  be  when  the  creditor  should,  by  the  frame 
of  his  pleadings,  show  that  he  was  proceeding  on  a 
cause  of  action  arising  out  of  the  violation  of  the  sta- 
tute, and  for  which  aU  the  partners  were  liable ;  and 
should  yet  take  a  judgment  against  the  general  part- 
ners alone. 

If,  however,  there  be  doubt  as  to  whether  if  sued  at 
law  McArthur  might  not  have  pleaded  the  judgments 
against  the  general  partners  as  a  merger  of  the  de- 
mand against  him,  it  requires,  I  think,  no  extension  of 
the  principles  recognized  by  this  court  in  the  cases  of 
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1867.    Sale  V.  Dishman's  ex'or^  3  Leigh  548;  GaKs  ex^or  v.  Cal- 
TermT  ^^'*^''^  ez'orj  7  Leigh  594 ;    Weaver  v.  Tapscott^  9  Leigh 

424,  and  Niday  v.  Harvey  ^  Go.  9  Gratt  454,  to  hold 

^hur  *^^^  ®^^^  P^^  cannot  avail  in  a  court  of  equity.  And 
V.  the  consideration  that  the  creditors  miorht  possibly  have 
&ala  encountered  embarrassment  and  difficulty  in  the  pur- 
suit of  the  demand  at  law,  serves  but  to  furnish  an  ad- 
ditional argument  why  the  Circuit  court,  instead  of 
exposing  them  to  such  hazards,  should  have  proceeded, 
as  it  has  done,  to  give  complete  relief. 

Having  disposed  of  those  questions,  which  from  their 
novelty  and  difficulty  seemed  to  me  to  call  for  more 
especial  notice  and  remark  by  the  court,  the  length  to 
which  I  have  found  it  necessary  to  extend  my  opinion 
in  doing  so,  induces  me  to  forbear  any  fiirther  observa- 
tion in  respect  to  the  other  questions  raised  in  the 
pleadings,  than  that,  after  having  given  to  the  whole 
record  a  careful  examination,  I  have  been  unable  to 
discover  any  error  in  the  decrees  of  the  court. 
I  think  the  decree  should  be  affirmed. 

The    other   judges    concurred   in    the    opinion   of 
Daniel,  J. 

Decree  affirmed. 
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March  3. 

1.  Parol  evidence  will  not  be  received  to  engraft  upon  or  incor- 

porate with  a  valid  written  contract  an  incident  occurring 
cotemporaneously  therewith,  and  inconsistent  with  its  terms. 

2.  The  fraud  which  will  let  in  such  evidence  must  be  fraud  in  the 

procurement  of  the  instrument  which  goes  to  its  validity,  or 
some  breach  of  confidence  in  using  a  paper  delivered  for  one 
purpose  and  fraudulently  perverting  it  to  another. 

3.  Parol  evidence  is  not  admissible  to  prove,  in  behalf  of  one  of 

three  sureties  in  a  bond,  that  he  was  induced  to  sign  the  bond 
upon  the  express  promise  of  the  obligee  that  he  should  not 
be  required  to  pay  any  part  of  it,  and  that  said  obligee  would 
give  the  said  surety  a  written  indemnity  \o  save  him  harmless. 

4.  A  bill  is  filed  by  the  surety  for  relief  s^ainst  a  judgment  re- 

covered on'the  bond,  which  sets  out  such  a  parol  promise  as 
the  ground  of  relief:  As  proof  to  sustain  the  case  made  by 
the  bill  would  be  inadmissible,  the  bill  is  demurrable. 

5.  The  principles  upon  which  parol  evidence  to  afiect  a  written  con- 

tract is  admitted  or  excluded,  investigated  and  stated  by 
Allex,  p. 

This  was  a  bill  tiled  in  the  Circuit  court  of  Jetterson 
county,  by  Edward  Lucas,  and  afterwards  on  his  death 
revived  by  his  executors,  against  Benjamin  T.  Towner. 
The  bill  states  that  Towner  had  recovered  three  judg- 
ments against  Lucas  on  three  single  bills,  executed 
by  George  Reynolds,  Jacob  W.  Reynolds,  Joseph 
McMurran,  Conrad  Billmyer  and  himself.  That  these 
single  bills  were  given  for  a  previous  debt  of  George 
and  Jacobr  W.  Reynolds,  the  principals,  and  that  be- 
fore they  were  signed  it  was  agreed  between  them 
and  their  three  friends,  McMurran,  Billmyer  and  Lu- 
cas., that  all  were  to  sign  or  none  were  to  be  bound. 
That  they  were  prepared  and  signed  by  the  Rey- 
VoL.  XIII — 89 
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1867.  noldses  and  the  two  other  sureties,  and  before  they 
Term^  were  delivered  to  Towner  they  were  presented  to 
Lucas  for  his  signature,  who  refused  to  sign  them ;  he 
having  in  the  mean  time  consulted  with  his  friends, 
Lucas*  and  having  learned  the  extent  of  his  previous  liabili- 
ties for  said  Reynolds,  which  greatly  exceeded  those  of 
the  other  parties,  he  changed  his  mind  and  refused  to 
sign  them.  That  nevertheless  Towner  got  possession 
of  the  said  bonds,  and  applied  to  Lucas  for  his  signa- 
ture, who  again  and  repeatedly  refused  to  sign  them, 
until  some  eight  months  after  they  had  been  in  the 
possession  of  Towner,  when  being  in  Towner's  store, 
he  was  again  urged  by  Towner  to  sign  them,  he  alleg- 
ing that  Conrad  Billmyer  was  talking  disresp)ectfully  of 
Captain  Reynolds,  and  injuring  Towner's  credit;  and 
that  he  wished  to  stop  Billmyer's  mouth,  and  pledged 
his  honor  that  if  Lucas  would  sign  said  bonds  he 
should  never  be  required  to  pay  any  part  of  the  debt^ 
and  that  he  would  give  Lucas  his  written  indemnity 
BO  as  to  save  him  harmless. 

That  Lucas  being  no  lawyer  and  entirely  ignorant 
of  the  legal  consequences  to  the  others  of  the  delivery 
without  his  signature,  and  totally  unappraised  that  by 
signing  said  bonds  he  might  possibly  jeopardize  his 
friends,  but  ignorantly  supposing  that  Towner  having 
gotten  possession  of  the  bonds  with  the  signatures  of 
the  others,  they  were  already  bound,  and  that  there- 
fore the  addition  of  his  name  would  not  affect  them, 
he  permitted  himself  to  be  overcome  by  the  importu- 
nities and  representations  of  Towner  as  to  his  credit, 
and  signed  the  bonds  upon  his  promise  of  indemnity. 
That  as  the  said  single  bills  fell  due  Towner  insti- 
tuted suit  on  them,  and  Lucas  relying  on  Towner's 
promise  put  in  no  plea,  and  consequently  Towner  ob- 
tained judgment  against  him  by  default.  The  Rey- 
noldses  having  taken  the  benefit  of  the  bankrupt  law, 
were  exempted ;  and  McMurran  and  Billmyer  put  in 
the  plea  of  non  est  factum^  and  they  were  discharged. 
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That  after  the  suit  was  instituted  on  the  first  of  the     1867. 
single  bills  Lucas  applied  to  Towner  for  the  indemnity    j!^^^ 
he  had  proniised  as  the  condition   of  Lucas'  signature,  — ^— 
who  then  advised  Lucas  to  keep  quietand  wait  a  while,  downer 
Afterwards  Lucas  called  again  in   company  with   his    Lucas* 
son,  and  demanded  the  promised  indemnity,  and  was  as- 
sured by  Towner  that  he  would  fulfill  his  promise,  but 
that  he  would  not  commit  himself,  and  that  Lucas  had 
nothing  to  fear  but  his  death. 

The  prayer  of  the  bill  was  that  the  court  would  com- 
pel Towner  to  execute  and  deliver  to  Lucas  a  proper 
indemnity  and  release  from  the  said  judgments ;  that  he 
and  all  others  might  be  enjoined  from  proceeding  to 
enforce  the  same  ;  and  for  general  relief. 

Towner  demurred  to  the  bill :  And  he  stated  tor 
cause  of  demurrer  among  others,  that  the  bill  sets  up 
a  parol  agreement  in  conflict  with  and  in  contradic- 
tion to  a  written  agreement.  The  court,  however, 
overruled  the  demurrer;  and  Towner  then  answered, 
saying  that  he  had  no  knowledge  of  the  alleged  agree- 
ment of  the  parties,  except  as  he  had  since  heard  from 
them.  He  was  no  party  to  and  had  no  knowledge  of 
any  condition  before  the  complete  execution  and  de- 
livery of  the  bonds.  He  denied  the  statement  of  the 
bill  relative  to  the  alleged  promises  to  Lucas  that  he 
should  never  be  required  to  pay  any  part  of  the  debt, 
and  that  the  defendant  would  give  him  a  written  in- 
demnity so  as  to  save  him  harmless.  He  denied  that  in 
any  conversation  with  Lucas  he  ever  admitted  any  such 
promise  of  indemnity.  There  were  conversations  on 
the  subject,  but  not  such  as  alleged  in  the  bill :  the 
substance  of  them  was  a  denial  by  the  defendant  that 
he  had  ever  made  such  promise,  with  a  declaration 
that  he  would  fulfill  any  promise  that  he  had  ever 
made. 

The  plaintiff  filed  testimony  tending  to  prove  a 
parol   promise   by  Towner   to   give   Lucas   a  written 
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1857.     indemnity  against  these  bonds ;  and   when   the   cause 
January  ^.^^1^  q|^  ^o  be   heard,  the   court   directed   an  issue  to 

try  whether   Towner   did   induce   Lucas  to   sign  the 

Towner  bonds  by  promising  him  that  he  should  never  be  re- 
Lucas'  quired  to  pay  any  part  of  the  debt,  and  that  he  would 
give  him  a  written  indemnity  to  save  him  harmless. 
This  issue .  was  found  in  favor  of  Lucas.  And  the 
judge  having  certified  that  he  was  satisfied  with  the 
verdict,  the  court  thereupon  agreed  that  Towner  should 
execute  and  deliver  to  Lucas'  executor  a,  bond  indem- 
nifying and  releasing  the  estate  of  Lucas  from  the 
judgments  in  the  bill  mentioned;  and  that  Towner  be 
perpetually  enjoined  from  proceeding  to  enforce  the 
same.  From  this  decree  Towner  obtained  an  app>eal 
to  this  court. 

Patton  and  Patton^jr.  for  the  appellant,  insisted : 
let.  That  the  demurrer  to  the  bill  should  have  been 
sustained.     That  the  parol  promise  relied  on    was  not 
such  as  could  be  set  up   against  the   written   contract 
contained  in  the  bond.     That  it  did    not    come  within 
any  of  the  classes  of  cases   in   which  parol  evidence 
was  held  to  be  admissible  to   defeat  a  written  contract. 
It  did  not  tend  to  prove  fraud   in  the    procurement  of 
the  bonds.     It  did  not  add  another  term  to  the  written 
contract,  but  went  to  defeat  it  entirely.     It  did  not  set 
up  a  subsequent  parol  agreement  as  a  substitute  for  the 
prior  written   contract.     And   it   was    not    the    case 
of  a  defendant  in  equity  opposing   the  specific  execu- 
tion of  a  contract.     These   are   the   exceptions  to  the 
general  rule  excluding  parol  evidence,    within  none  of 
which  this  case  falls.     The3'  referred  to  Stevens  v.  Cooper, 
1  John.  Ch.  R.425  ;   Clarkson  v.  Hanway,  2  P.  Wm.  K. 
203 ;   Crawford  v.  J(irrett,  2  Leigh  630 ;  2  Stark.   Evi. 
761 ;  Phillips'  Evi.  66, 481,  762,  785 ;  Hoare  v.  Graham, 
3  Camp.  R.  59 ;  Horjg  v.  Snaith,  1  Taunt.  R.  347 ;  Han 
V.  Sheanooody  1  Ves.  jr.  R.  241 ;  Moseley  v.  Hanford,  21 
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Eng.  C.  L.  R.  156;  Ro<iers  v.  Payne,  2  Wils.  R.  376;      1857. 
Blake's  Case.Q  Coke's  R.  43;    Watson  v.  Hurt,  6  Gratt.  "^xe^m? 

633;  Heagy  v.  Umberger,  10  Serg.  &  Rawle  339.  

2d.  That  it  was  error  to  direct  the  i^^8ue.  That  all  downer 
the  evidence  was  by  the  plaintiff  and  referred  to  a  Lucas' 
parol  contract,  which  could  not  be  set  np  in  the  case; 
and  was  not  sufficient  in  itself  to  outweigh  the  answer, 
which  was  responsive  to  the  bill,  and  explicitly  denied 
the  promise  therein  stated.  They  referred  to  Wise  v. 
Lamb,  9  Gratt,  294;  Smith  v.  Betty,  11  Gratt.  752. 

Steger,  Mason  and  A,  Hunter,  for  the  appellee,  in- 
sisted : 

1st.  That  this  was  not  a  ca^e  in  which  it  was  pro- 
posed to  add  to  or  vary  the  terms  of  the  written  con- 
tract, but  to  set  up  the  whole  agreement.  They  admit- 
ted the  general  rule  excluding  parol  evidence  offered  to 
add  to  or  vary  a  written  agreement;  but  they  said 
there  were  numerous  exce[)tions  to  that  rule  as  well 
established  as  the  rule  itself.  One  is  where  part  only 
of  the  agreement  had  been  reduced  to  writing.  1 
Greenl.  Evi.  §  284,  a;  Jefferg  v.  Walton,  1  Stark.  R. 
267,  2  Eng.  C.  L.  R.  385 ;  Brent  v.  Riclumb,  2  Gratt. 
539.  Another  exception  is  where  there  is  a  new  ad- 
ditional parol  agreement.  1  Greenl.  Evi.  §  303,  304. 
Another  exception  is  where  the  written  agreement  is 
void  by  reason  of  fraud,  &c.  1  Greenl.  Evi.  §  284, 
296;  1  Story's  Equ.  Jur.  §  153,  154,  155,  and  note  1 
to  §  154;  Clark  v.  Grant,  14  Ves.  R.  519;  HUl  v.  Ely, 
5  Serg.  &.Rawle  363;  MiUer  v.  Henderson,  10  Id.  290; 
the  last  case  being  precisely  like  the  present ;  Lgon  v. 
Huntingdon  Bank,  14  Id.  283;  Pember  v.  Mathers,  1 
Bro.  C.  C.  52.  They  also  referred  to  the  classes  of 
cases  in  which  parol  evidence  is  admissible  to  convert 
an  absolute  deed  into  a  mortgage;  to  cases  of  which 
King  v.  Stnith,  2  Leiiih  157,  is  one,  in  which  a  party 
is  permitted  to  prove  that  he  signed  a  bond  as  surety 
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1857.     on  condition  that  another  should  also  sign  it ;  and  to 
Term7  ^^^^^  ^^  relation  to  the  exchange  of  bonds. 

2d.  That  it  was  proper  to  direct  an  issue  in   the 

Towner  ^^^  They  endeavored  to  show  that  this  case  did  not 
Lucas*  come  within  the  influence  of  the  principle  ot  the  cases 
of  Wise  V.  Lamb,  9  Gratt.  294;  and  Smith  v.  Be(ty, 
11  Gratt.  752;  and  they  insisted  that  by  a  reference  to 
the  pleadings  and  proof  it  was  shown  that  the  issue  was 
properly  directed. 

Allbn,  p.     It  was  said  by  the  court  in  the  Countess 
of  Rutland's  Case,  5  Coke's  R.  25,  '*  that  it  would  be 
inconvenient  that  matters  in  writing,  made  by  advice 
and   on   consideration,  and  which  finally  import  the 
certain  truth  and  agreement  of  the  parties,  should  be 
controlled  by  an  averment  ot  parties,  to  be  proved  by 
the   uncertain   testimony   of   slippery   memory."     In 
Stevens  v.  Cooper,  1  John  Ch.  R.  425,  Chancellor  Kent 
remarks,  "  that  there   is   no   rule  of  evidence   better 
settled   than  that  which  declares  that  parol  evidence 
is  inadmissible  to  contradict  or  substantially  vary  the 
legal  import  of  a  written  agreement.     Such  testimony 
is  not  only  contrary  to  the  statute  of  frauds,  but  to 
the  maxims  of  the  common  law ;  and  the  rules  of  evi- 
dence on  this  as  on  most  other  points,  are  the  same  in 
courts  of  law  and  of  equity."     See  Fell  v.   Chamber- 
lam,  2  Dick  R.  484;    Woollam  v.  Hearn,  7  Ves.  R.  211 ; 
Jordan  v.  Saivkins,  3  Bro.  C.  C.  388.     In   Crawford  v. 
Jarrett,  2  Leigh  630,  Green,  J.  states  the  rule  in  these 
words :     "  Parol  evidence  cannot  be  admitted  (unless 
in  case  of  fraud  or  mistake)  to  vary,  contradict,  add 
to  or  explain   the  terms  of  a  written  agreement,  by 
proving  that  the  agreement  of  the  parties  was  difler- 
ent  from  what  it  appears  by  the  writing  to  have  been." 
In  Watson  v.  Hart,  6  Gratt.  633,  644,  Judge  Baldwin 
announces   the   rule  in  the  following  terms:    '*It  is 
perfectly  well  settled  that  the  terms  of  a  written  con- 


Digitized  by 


Google  / 


COURT   OF    APPEALS   OF   VIRGINIA.  711 

tract    cannot   be   varied  by   parol   evidence   of  what     1857. 
occurred  between  the  parties  previously  thereto  or  co-    Term7 

temporaneously  therewith."     In  1  Greenl.  Evi.  §  275,  

the  author  observes  that  the  rule  as  now  briefly  ex-  ^^^^'^^^ 
pressed  is,  "that  parol  cotemporaneous  evidence  is  Lncas' 
inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument."  The  rule  thus  announced  as  a 
rule  of  the  common  law  at  so  early  a  day  has  been 
uniformly  adhered  to  by  the  courts  both  of  England 
and  this  country  ever  since ;  but  in  the  application  of 
it  to  different  instruments,  difficulties  have  arisen. 
Courts,  while  laying  down  the  rule  as  unquestioned 
and  unquestionable,  and  professing  to  recognize  its 
wisdom  and  binding  authority,  have  drawn  distinc- 
tions to  take  particular  cases  of  apparent  hardship  from 
without  its  operation,  which  at  first  view  would  seem 
to  violate  the  rule  itself.  An  examination  of  the 
cases,  however,  I  think,  will  show  that  no  case  has 
been  decided  in  which  such  oral  evidence  has  been 
received  to  engraft  upon,  or  incorporate  with,  the  eon- 
tract  an  incident  occurring  cotemporaneously  there- 
with, and  inconsistent  with  its  terms. 

Thus,  in  Crawford  v.  Jarrett,  2  Leigh  630,  it  was 
held  that  in  cases  of  equivocal  written  instruments, 
the  circumstances  under  which  they  were  made  may 
be  let  in  to  explain  their  meaning;  and  in  that  case 
parol  evidence  of  the  time  and  manner  of  the  execu- 
tion and  delivery  of  the  written  promise  was  admitted 
to  show,  that  a  party  who  had  signed  but  whose  name 
was  not  in  the  body  of  the  instrument,  was  jointly 
bound  with  those  named.  There  no  new  words  were 
added  to  the  instrument.  The  proof  was  consistent 
with  the  terms  of  the  instrument,  and  the  only  effect 
of  the  oral  evidence  was  to  enable  the  court  to  read 
the  writing  by  the  light  of  surrounding  circumstances, 
that  it  might  ascertain  the  meaning  of  the  parties. 

So   in    Wigglesworth  v.   Dalbson,  Doug.    R.    201,   it 
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1857.    was  decided  that  a  custom  that  a  tenant,  whether  by 
Term.^  parol  or  deed,  shall  have  the  way  going  crop  at  the 

end   of  the   term,   is  good  if  not  repugnant   to   the 

Towner  ^^pj^g  ^f  ^\^q  lease  ;  Lord  Mansfield  observing  that  the 
Lucas'  custom  did  not  alter  or  contradict  the  lease,  but  only 
added  something  to  it.  Perhaps  a  more  satisfactory 
reason  for  not  applying  the  rule  to  such  a  contract  is 
given  by  Parke,  B.  in  Hutton  v.  Warren^  1  Mees.  & 
Welsh.  466,  that  such  evidence  is  let  in  upon  the 
principle  of  presumption  that  the  parties  did  not 
mean  to  express  in  writing  the  whole  of  the  contract 
by  which  they  intended  to  be  bound,  but  to  contract 
with  reference  to  the  known  usage.  He  doubted  the 
wisdom  of  the  relaxation  ot  the  common  law  rule, 
but  as  between-  landlord  and  tenant  it  had  been  too 
,  long  settled  by  authority  to  change  the  practice. 

So  with  reference  to  commercial  transactions,  proof 
of  usage  is  admitted  either  to  interpret  the  meaning 
of  the  language  of  the  contract,  or  to  ascertiiin  its 
extent,- in  the  absence  of  express  stipulations,  or  where 
the  language  is  obscure.  As  where  a  promissory  note 
is  payable  with  grace,  evidence  of  the  established  and 
known  usage  of  the  bank  where  it  is  payable,  is  ad- 
missible to  show  on  what  day  the  grace  expired. 
Henner  v.  Bank  of  Columbia,  9  Wheat.  R.  581.  Oral 
evidence  is  also  admitted  to  prove  that  a  person  who 
signed  as  principal  was  in  reality  an  agent,  when 
offered  for  the  purpose  of  charging  the  principal 
with  the  contract :  Upon  the  ground  we  are  told  in 
2  Smith's  Leading  Cases  307,  of  assimilating  this  case 
of  a  dormant  principal,  to  that  of  a  dormant  partner. 
The  latter  is  liable  on  the  ground  of  agency,  and  if 
they  trade  under  the  name  of  A,  that  name  when  used 
in  a  contract  relating  to  such  trade,  comprehends 
both.  And  if  one  may  contract  jointly  with  another 
in  the  name  of  that  other,  he  may  contract  indivi<In- 
ally  in  the  same  way ;  and  parol   evidence  is  admis- 
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sible  to  show  the  ajtrent  so  contracted  for  him.     It  is     1857. 
not  to  contradict  or  change  the  terms  of  the  written    xermT 
contract,  but  to  show  the  import  of  the  signature.  

80  where  oral  evidence  is  admitted  to  show  in  an  -^^^^^^^ 
action  on  a  promissory  note  acknowledged  to  be  for  Lucas' 
value  received,  a  want  of  consideration  for  the  pro- 
mise, or  that  the  instrument  was  void  by  reason  of 
fraud  or  illegality,  the&e  may  be  proved  as  distinct  in- 
dependent facts  collateral  to  the  contract,  but  not 
tending  to  vary  or  contradict  the  terms  of  it.  Xor,  as 
it  seems,  does  the  rule  applv  where  the  contract  was 
reciprocal,  an<l  the  part  applicable  to  one  party  only 
has  been  reduced  to  writing.  Of  this  class  was  the 
case  of  Brmt  v.  RichardSj  2  Gratt.  539.  That  was  a 
parol  contract  for  the  sale  of  a  slave  at  a  reduced  price, 
with  a  condition  if  the  purchaser  desired  to  sell,  the 
seller  should  have  him  at  the  price  he  received.  The 
vendor  executed  a  bill  of  sale  which  was  silent  as  to 
the  condition  to  repurchase.  The  purchaser  afterwards 
sold  to  a  stranger  at  a  higher  price.  In  a  suit  by  the 
seller  against  the  purchaser  this  court  held,  that  the 
deed  was  not  an  estoppel  in  evidence  of  any  matter 
not  inconsistent  with  and  contradictory  of  it.  That 
the  deed  was  merely  the  execution  of  the  contract  on 
the  part  of  the  vendor,  and  put  the  property  in  the 
condition  in  which  the  contract  sued  on  began  to 
operate. 

So  oral  evidence  of  a  subsequent  contract  varying 
the  terms  of  a  previous  contract  on  a  new  considera- 
tion, or  of  a  discharge  thereof,  does  not  contradict  or 
change  the  terms  of  the  contract,  but  establishes  inde- 
pendent facts,  to  avoid  the  effect  of  it. 

And  so  in  the  cases  relied  on  where  a  court  of  equity 
is  called  upon  to  exercise  its  peculiar  Jurisdiction,  by 
decreeing  a  specific  performance,  tlie  party  to  be 
charged  is  permitted  to  show  by  oral  testimony,  that 
under  the  circumstances  the  plaintiff  is  not  entitled  to 
Vol.  XIII— 90 
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1857.     have  the  agreement  enforced.    Woollam  v.  Hearn^  7  V  es. 
^T^  E.  211;   Clark  v.  Grant,  14  Ves.  R.  519;  RamshiXtom  v. 

• —  GosdeTij  1  Ves.  &  Beame  165.     And  this  because  parol 

Towner  ^videhce  may  be  received  to  rebut  an  equity,  and  spe- 
Luca«'    cific  performance  is  not  decreed  ex  debito  justUke^  but 
rests  in  discretion. 

And  so  with  respect  to  such  evidence  to  prove  an 
attempt  to  convert  into  an  absolute  sale  that  which 
was  intended  as  a  security  for  a  loan ;  it  is  the  frau- 
dulent attempt  of  the  grantee,  and  perhaps  on  the 
ground  of  a  resulting  trust  in  fevor  of  the  grantor, 
that  such  evidence  is  received.*     The  latter  is  proba- 

*Note  by  the  Judge,— In  Russell  v.  Southard  dc  als,  12  How.  U.  S.  R. 
139,  the  question  was,  Whether  the  deed  was  a  mortgage  or  con- 
ditional sale? 

Curtis,  J.  delivered  the  opinion  of  the  court.  **  It  is  insisted  on 
behalf  of  the  defendants,  that  this  question  is  to  be  determined 
by  inspection  of  the  written  papers  alone,  oral  evidence  not  being 
admissible  to  contradict,  vary  or  add  to  their  contents.  Bat  we 
have  no  doubt  extraneous  evidence  is  admissible  to  inform  the 
court  of  every  material  fact  known  to  the  parties  when  the  deed 
and  memorandum  were  executed.  This  is  clear  both  upon  prin- 
ciple and  authority.  To  insist  on  what  was  really  a  mortgage,  as 
a  sale,  is  in  equity  a  fraud,  which  cannot  be  successflilly  practiced 
under  the  shelter  of  any  written  paper,  however  precise  and  com- 
plete they  may  appear  to  be."  He  refers  to  Conway  v.  Alexander^ 
7  Cranch  238.  Then  he  says,  "And  in  Nixon  v.  Rose,  1  How.  U.  S, 
R.  126,  it  is  stated,  the  charge  against  Nixon  is,  substantially,  a 
fraudulent  attempt  to  convert  that  into  an  absolute  sale  which  was 
originally  meant  to  be  a  security  for  a  loan.  It  is  in  this  view  of 
the  case  that  the  evidence  is  admitted  to  ascertain  the  truth  oi 
the  transaction,  though  the  deed  be  absolute  on  its  face.'' 

"  These  views  are  supported  by  many  authorities."  And  he  cites 
a  number. 

•After  stating  that  if  the  courts  of  Kentucky  had  decided  differ- 
ently, the  Supreme  court  would  not  be  controlled  by  them,  he  pro- 
ceeds :  "  But  we  do  not  perceive  that  the  rule  held  in  Kentucky 
differs  from  that  above  laid  down.  That  rule,  as  stated  in  Thomn$ 
V.  McCormack,  9  Dana  109,  is  that  oral  evidence  is  not  admissible 
in  opposition  to  the  legal  import  of  the  deed  and  the  positive  de- 
nial in  the  answer,  unless  a  foundation  for  such  evidence  had  been 
first  laid  by  an  allegation  and  some  proof  of  fraud  or  mistake  in 
the  execution  of  the  conveyance,  or  some  vice  in  the  consideration. 

"But   (the  judge  continues)  the  enquiry  still  remains  what 
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bly  the  true  reason  for  the   relaxation  of  the  rule   in     1857. 
this  instance.     To  let  in  oral   evidence  to  prove  that    xera?^ 

the  parties  intended  a  deed   to  be  a  mortgage  which 

purports  on  its  face  to  be  absolute,  is  to  establish  a  '^^^^^^ 
different  agreement  by  parol  testimony,  in  the  viola-  Lucas' 
tion  ot  which  the  fraud  consists.  Unless  this  case  be 
an  exception  to  the  general  rule,  I  can  find  no  case 
which  determines  that  oral  cotemporaneous  evidence 
is  admissible  to  contradict  the  terms  of  a  written 
agreement,  or  substantially  vary  the  legal  import 
thereof,   provided  the   instrument  was  a  valid  instru- 


ex'or. 


amounts  to  an  allegation  of  fraud  or  some  vice  in  the  consideration : 
and  it  is  the  doctrine  of  this  court,  that  when  a  loan  on  security 
was  intended,  and  the  defendant  sets  up  the  loan  as  the  payment 
of  purchase  money,  and  a  conveyance  as  a  sale,  both  fraud  and 
vice  in  the  consideration  are  sufficiently  averred  and  proved  to  re- 
quire a  court  of  equity  to  hold  the  transaction  to  be  a  mortgage. " 
The  opinion  of  the  court  in  the  case  referred  to  from  Kentucky, 
of  Thomas  v.  McCormack,  is  free  from  doubt  as  to  what  was  meant 
by  the  phrase  "  of  the  allegation  and  proof  of  fraud  or  mistake  in 
the  execution  of  the  conveyance  or  vice  in  the  consideration."  In 
a  subsequent  paragraph,  the  chief  justice  says,  "  In  this  case  there 
is  neither  allegation  nor  proof  of  either  fraud  or  mistake  in  the 
execution  of  the  deed,  nor  is  there  any  suggestion  of  an  illegal  or 
immoral  consideration.  On  the  contrary,  there  can  be  no  doubt 
the  grantor  intended  the  deed  to  be  absolute  on  its  face  when  he 
signed  it ;  and  that  the  grantee  was  guilty  of  no  fraud  in  procur- 
ing such  a  deed ;  and  that  the  consideration  for  it  was  valuable 
and  legal."  Thus  showing  the  fraud  referred  to,  was  fraud  in  the 
procurement  or  execution  of  the  deed,  or  the  consideration  was 
vicious  because  immoral  or  illegal ;  and  therefore  such  proof  was 
not  in  opposition  to  the  legal  import  of  the  deed,  but  on  the  con- 
trary was  proof  of  a  matter  collateral  to  it  and  impairing  its  va- 
lidity as  a  deed.  In  Floyd  v.  Harmon,  2  Rob.  R.  161,  175,  the 
question  was  alluded  to  by  Judge  Baldwin,  who  remarked  in  sub- 
stance, that  such  extrinsic  evidence  may  be  received  when  it  may 
be  fairly  referred  to  fraud,  accident  or  mistake.  But  he  does  not 
say  distinctly  whether  the  fraud  should  relate  to  the  execution  of 
the  deed ;  or  whether  it  could  be  established  by  evidence  of  a  co- 
temporaneous oral  agreement  varying  the  import  of  a  valid  in- 
strument which  the  party  knew  to  be  an  absolute  deed  when  he 
executed  it.  The  illustrations  which  he  gives  relate  chiefly  to  the 
execution  of  the  instrument. 
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1867.     ment,  and  the  party  designed  to   execute  it  in  it?  ex- 
TemT  i^^i^^g  form.     The  fraud  which  will  let  in   such   proof, 

must  be  fraud  in  the  procurement  of  the   instrument, 

Towner  ^hi^jj^  g^^g  ^  |ts  validity,  or  some  breach  of  confidence 
Lucas'  in  using  a  paper  delivered  for  one  purpose  and  fraudu- 
lently perverting  it  to  another.  In  such  cases  the  oral 
evidence  tends  to  prove  independent  facts,  which  if  es- 
tablished avoid  the  effect  of  the  written  agreement  by 
facts  dehors  the  instrument,  but  do  not  tend  to  contra- 
dict or  vary  it. 

It  is  reasoning  in  a  circle,  to  argue  that  fraud  is 
made  out,  when  it  is  shown  by  oral  testimony  that  the 
obligee  cotemporaneously  with  the  execution  of 
a  bond,  promised  not  to  enforce  it.  Such  a  principle 
would  nullify  the  rule :  for  conceding  that  such  an 
agreement  is  proved,  or  any  other  contradicting  the 
written  instrument,  the  party  seeking  to  enforce  the 
written  agreement  according  to  its  terms,  would  al- 
ways be  guilty  of  fraud.  The  true  question  is.  Was 
there  any  such  agreement?  And  this  can  only  be 
established  by  legitimate  testimony.  For  reasons 
founded  in  wisdom  and  to  prevent  frauds  and  perju- 
ries, the  rules  of  the  common  law  excludes  such  oral 
testimony  of  the  alleged  agreement;  and  as  it  cannot 
be  proved  by  legal  evidence,  the  agreement  itself  in 
legal  contemplation,  cannot  be  regarded  as  existing  in 
fact.  Neither  a  court  of  law  or  of  equity  can  act  upon 
the  hypothesis  of  fraud  where  there  is  no  legal 
proof  of  it.  Thus  although  for  the  reasons  given, 
parol  evidence  that  a  person  who  signed  as  principal 
was  in  truth  an  agent,  is  admissible  when  offered  for 
the  purpose  of  charging  the  principal  with  the  con- 
tract; such  evidence  can  never  be  received  for  the 
purpose  of  exonerating  an  agent  who  has  entered  into 
a  written  contract  in  which  he  appears  as  principal : 
for  Huch  evidence  would  alter  the  written  contract. 
Hiijii'ms  V.  Senior^  8  Mees.  &  Welsh.  834 ;  HfoH  v. 
Admiis^  7  Mass.  R.  518;  Staekpole  v.  Arnold^  11  Mass. 
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R.  27.     Numerous  examples   of  the  cases   iu   which     1857. 
such  evidence  has  been  rejected  may  be  found  referred    Term^ 

to  in  1  Greenl.  Evi.  §  281.     Amongst  the  cases  cited 

are  some  deciding,  that  where  the  instrument  pur-  Towner 
ported  to  be  an  absolute  engagement  to  pay  at  a  Lucas* 
specific  day,  parol  evidence  of  an  oral  agreement  at  ®^  ^^' 
the  same  time,  that  the  payment  should  be  prolonged, 
or  depend  upon  a  contingency,  or  be  made  out  of  a 
particular  fund,  is  inadmissible.  The  case  of  Watson 
v.  Hurt^  6  Gratt.  633,  is  a  striking  instance  of  the  ap- 
plication of  the  rule.  There  a  promissory  note  to 
the  plaintiff,  payable  on  demand,  was  endorsed  by  a 
stranger  which  entitled  the  plaintitt  to  fill  up  the 
blank  endorsement  with  a  guarantee  by  the  defendant 
for  the  payment  of  the  money  according  to  the  terms 
of  the  note.  As  the  note  was  payable  on  demand,  an 
action  on  it  was  barred  by  the  statute  of  limitations. 
But  the  making  of  the  note  and  the  endorsement  were 
cotemporaneous  act^,  part  of  the  same  transaction, 
and  this  court  decided  that  it  was  inadmissible  to  show 
by  oral  testimony  a  parol  agreement  at  the  time  of 
the  execution  of  the  note  by  the  principal  and  en- 
dorsement by  the  guarantor,  that  the  note  instead  of 
being  payable  on  demand  and  absolutely,  was  payable 
only  conditionally  upon  the  happening  of  a  future 
event.  That  such  evidence  would  have  been  inadmis- 
sible as  against  the  maker  and  much  more  so  as  against 
the  guarantor.  And  the  consequence  was  the  defeat 
of  the  action  by  the  statute  of  limitations  in  contra- 
vention and  fraud  of  the  cotemporaneous  parol  agree- 
ment, provided  there  could  have  been  any  legal  proof 
of  the  existence  of  such  agreement. 

Cases  have  been  cited  from  5th  and  14tli  Sergeant 
and  Kawle's  Reports,  establishing  a  difterent  principle, 
as  it  has  been  argued,  and  they  have  been  much  relied 
upon.  An  examination  of  the  cases  satisfies  me  that 
the  court  did  not  intend  to  come  in  conflict  with  the 
general  rule,  which  was  expressly  recognized,  but  sup- 
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1867.     posed  the  facts  of  the  cases  withdrew  them  from  its 
'^Term.^  operation.     In  the   case   of  HUl  v.   Ely,  5   Serg.  k 

Rawle   363,  notes  were  delivered  to  the  plaintiff  by 

Towner  ^j^^  defendant  in  payment  of  goods  purchased  at  the 
Lucas'  time  of  giving  the  notes;  the  notes  were  endorsed  by 
^^  ^^'  the  defendant,  who  being  sued  as  endorser  was  per- 
mitted to  prove  by  oral  testimony,  that  at  the  time  of 
the  endorsements  it  was  expressly  agreed  that  the  de- 
fendant was  not  to  be  held  responsible  as  endorser  for 
the  payment  of  the  notes,  but  that  the  endorsement 
was  made  for  the  purpose  of  enabling  the  plaintiff  to 
collect  the  money  from  the  maker.  The  court  held 
that  the  endorsee  stood  not  as  an  endorsee  with  a  fall 
endorsement,  but  with  a  blank  endorsement,  which  he 
had  no  authority  to  till  up  with  a  full  endorsement  so 
as  to  render  the  endorser  liable  for  payment ;  that  the 
endorsement  being  made  merely  to  enable  the  plaintiff 
to  collect  the  notes,  he  received  them  in  trust  for  this 
purpose  alone ;  and  the  case  was  h^ld  to  fall  within  the 
principle  of  cases  deciding  that  notes  delivered  to  an 
agent  to  be  discounted  for  the  use  of  the  principal, 
discounted  for  his  own  use  for  persons  having  know- 
ledge, should  be  delivered  up,  and  other  cases  deciding, 
as  between  parties  to  negotiable  paper,  that  no  con- 
sideration or  fraud  may  be  shown.  Of  this  case  it  may 
be  remarked  that  the  mere  endorsement  did  not  pass 
title ;  it  was  the  contract  of  which  the  endorsement 
was  the  evidence.  And  the  contract  being  conditional, 
made  with  one  intent,  it  was  a  fraudulent  perversion 
of  it  to  use  it  for  another  purpose.  The  evidence  did 
not  contradict  but  was  let  in  to  show  what  were  the 
terms  of  the  contract,  and  when  filled  up  actually  or 
by  supposition,  it  was  a  qualified  endorsement. 

In  the  case  of  Hexujy  v.  Umberger,  10  Serg.  &  Rawle 
389,  the  opinion  was  delivered  by  the  same  learned 
judge  who  delivered  the  opinion  of  the  court  in  H'lH  v. 
Ely.     It    was  an  action   against  the  assignor*  for  the 
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insolvency  of  the  maker.     The  assignment  showed  no     1867. 
guarantee  of  solvency,  but  the  contrary  was  expressed.    xermT 

Duncan,  judge  observed  that  the  courts  had  gone  far 

enough  in  admitting  parol  evidence  where  the  con-  '^^^^®' 
tract  was  in  writing ;  that  where  there  was  no  fraud  Lucas* 
alleged,  or  mistake,  or  omission  by  the  scrivener,  and 
the  writing  fexpressly  excluded  all  guarantee  of  the 
solvency  of  the  maker,  to  admit  parol  evidence  to 
contradict  it,  would  be  contrary  to  every  rule  of  law, 
and  would  render  all  writings  worse  than  useless; 
that  whatever  is  reduced  to  writing,  that  is  to  be 
considered  as  the  evidence  of  the  agreement,  and 
every  thing  resting  in  parol  becomes  thereby  extin- 
guished. 

In  the  case  of  Lyon  v.  Huntingdon  Bank,  14  Serg. 
&  Rawle  283,  the  bank  agreed  to  loan  upon  the  cre- 
dit solely  of  certain  bonds,  but  in  compliance  with 
the  rules  of  the  bank  required  a  note  with  an  en- 
dorser for  form  sake  to  be  put  in,  and  assured  the 
party  that  the  note  was  a  mere  matter  of  form  without 
responsibility  on  the  signers.  Tilghman,  Ch.  J.  said 
that  where  there  is  an  agreement  in  writing,  parol 
evidence  of  the  same  agreement  is  inadmissible,  but 
the  evidence  offered  did  not  fall  within  the  rule.  It 
was  not  pretended  that  any  thing  was  wrong  in  the 
note  or  that  any  alteration  whatever  should  be  made 
in  it.  In  point  of  fact  it  was  never  executed  and 
made  as  an  effective  operative  security,  to  bind  the 
parties.  It  was  a  matter  of  form  required  by  the 
officers  to  show  a  compliance  on  their  part  with  the 
rules  of  the  bank,  and  it  was  a  fraud  to  attempt  to 
set  it  up  as  a  valid  security.  It  was  evidence  of  in- 
dependent facts  to  avoid  the  effect  of  what  purported 
to  be  a  valid  security,  but  not  to  contradict  or  vary 
the  terms  of  it.  How  far  the  distinction  taken  was 
well  founded  might  be  a  question ;  the   case  was  de- 
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1857.     cided  because   the  court  considered  it  did   not  come 
'^Term^  within  the  influence  of  the  general  rule. 

With  this  view  of  some  of  the  authorities  in  regard 

Towner  ^^  ^^le  application  of  the  rule  of  evidence,  it  remains 
Lucas*  to  enquire  whether  by  the  case  as  made  by  the  bill 
the  appellee  seeks  relief  by  oral  evidence  of  an  agree- 
ment additional  to,  but  consistent  with  '  the  terms  of 
the  written  agreement,  or  by  proof  of  fraud  in  the 
procurement  thereof,  or  of  a  breach  of  confidence  in 
perverting  what  was  delivered  conditionally  or  direrso 
intuitu,  and  using  it  as  a  valid  instrument ;  or  by  proof 
of  any  mistake  or  omission  and  a  fraudulent  attempt 
to  take  advantage  thereof. 

The  bill  alleges  the  recovery  of  a  judgment  by  the 
appellant  against  the  appellee's  testator  Edward  Luciis, 
in  the  Circuit  court  of  Jefferson  county  on  three  single 
bills  executed  by  George  Reynolds,  Jacob  W.  Rej'- 
nolds,  J.  McMurran,  C.  Billmyer  and  the  said  Lucas. 
That  these  papers  were  given  for  a  previous  debt  due 
by  the  two  Reynoldses  the  principals,  and  that  before 
they  were  signed,  it  was  understood  and  agreed  be- 
tween the  two  principals  and  their  three  friends 
McMurran,  Billmyer  and  Lucas,  that  all  were  to  sign 
or  none  would  be  bound.  That  subsequently  the  said 
notes  were  prepared  by  J.  W.  Reynolds,  and  after  they 
were  signed  by  G.  Reynolds,  J.  W.  Reynolds,  McMur- 
ran and  Billmyer,  and  before  their  delivery  to  the  ap- 
pellant, they  were  presented  to  the  appellee's  testator, 
who  refused  to  sign  tbem,  in  consequence  of  consulta- 
tion with'  his  friends,  and  learning  the  extent  of  his 
previous  liabilities  for  said  Reynolds  greatly  exceeding 
those  of  the  other  parties.  That  nevertheless  the  aj^ 
pellant  contrived  to  get  possession  of  the  bonds,  with- 
out the  signature  of  the  appellee's  testator,  and  applied 
himself  to  the  appellee's  testator  for  his  signature,  who 
again  and  repeatedly  refused  to  sign  the  bond  until 
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some  eight  months  at\er  they  had  been  in  possession     1857. 
of  the  appellant,  when  being  in  the  appellant's  store,    Term?^ 

the  latter  again  urged  him  to  afBx  his  signature,  alleg 

ing  that  Hillmyer  was  talking  disrespectfully  of  Cap-  '^^^"^^ 
tain  Reynolds,  and  injuring  the  appellant's  credit;  that  Lucas'' 
he  wished  to  stop  Billmyer's  mouth,  and  pledged  his 
honor  that  if  the  appellee's  testator  would  sign  the 
bonds,  he  should  never  be  required  to  pay  any  part  of 
the  debt,  and  that  he  would  give  the  appellee's  testa- 
tor his  written  indemnity  so  as  to  save  him  harmless. 
That  not  being  a  lawyer  and  entirely  ignorant  of  the 
legal  consequences  to  others  of  the  delivery  without 
his  signature,  unapprized  that  by  signing  the  bonds  he 
might  possibly  jeopardize  his  friends,  but  ignorantly 
sapposing  that  the  appellant  having  got  possession  of 
the  bonds  with  the  signature  of  the  others,  they  were 
already  bound,  and  that  therefore  the  addition  of  his 
name  would  not  affect  them,  he  permitted  himself  to 
be  overcome  by  the  importunities  and  representations 
of  the  appellant  as  to  his  credit,  and  signed  the  said 
bonds  upon  his  said  promise  of  indemnity. 

The  V>ill  further  avers  that  as  the  bonds  became  due 
the  appellant  put  them  in  suit,  and  that  still  relying  on 
the  appellant's  promise,  no  plea  was  put  in  by  the  ap- 
pellee's testator,  and  judgment  went  against  him  by 
default.  That  the  principles  were  bankrupt,  and  that 
the  other  defendants  McMurran  and  Billmyer  put  in 
pleas  of  7wn  est  factum^  and  were  discharged. 

It  is  further  averred  in  the  bill  that  after  the  suit 
was  brought  upon  the  first  bond,  the  appellee's  tes- 
tator applied  to  the  appellant  for  the  indemnity  he 
had  promised  as  the  condition  of  his  signing,  and  the 
appellant  advised  him  to  keep  quiet  and  wait  a  while ; 
that  afterwards  he  called  again  in  company  with  his 
son,  and  demanded  the  promised  indemnity,  and  was 
assured  by  the  appellant  that  he  would  fulfill  his  pro- 
mise, but  that  he  would  not  commit  himself,  ond  that 
Vol.  XIII — 91 
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1867.     the   appellee's   testator  had    nothing  to   fear  but  his 

Term7  ^^^^^l^-     The  bill  concludes  with  a    pra\er  to  require 

the  appellant  to  comply  with  his  promise  to  execute 

Towner  ^^^j^  deliver  a  proper  indemnity  and  release  from  the 

Lucas*    said  judgments,  for  an   injunction,  and    for   general 
ex  or.         1*   n 
reliet. 

To  this  bill  the  appellant  demurred.  The  rule  of 
evidence  which  precludes  parol  evidence  tending  to 
vary  or  contradict  the  terms  of  a  written  agreement  i^ 
the  same  in  equity  as  at  common  law.  And  the  ques- 
tion is  presented  whether  parol  evidence  tending  to 
prove  the  oral  contract  set  up  in  the  bill  would  not 
vary -or  contradict  the  bonds  executed  by  the  obligor. 
Xo  fraud  is  alleged  in  the  procurement  of  the  bond; 
it  is  not  averred  that  the  appellant  was  apprised  of 
the  alleged  understanding  and  agreement  that  all  were 
to  sign  or  none ;  the  consideration  of  the  bonds  was  a 
previous  debt,  and  it  is  not  pretende<l  that  they  were 
not  executed  and  delivered  as  valid  securities. 

What  does  the  bond  import?  That  the  obligor 
binds  himself  to  pay  the  money  at  a  certain  day;  ami 
the  law,  with  reference  to  which  the  parties  con- 
tracted, declares  that  he  may  be  compelled  to  pay. 
If  the  bond  or  writing  contained  on  its*  face  and  as 
part  of  the  instrument  a  clause  providing  that  pav- 
ment  should  never  be  demanded  or  enforced,  such 
stipulation  would  go  to  the  whole  obligation,  and  it 
would  possess  no  validity.  Without  a  provision  of 
that  kind,  it  is  an  obligation  to  pay  which  the  obligee 
could  enforce:  with  such  a  stipulation  it  is  utterly 
worthless.  The  writing  is  but  evidence  of  the  agree- 
ment, and  if  it  can  be  established  and  set  up  by  oral 
evidence,  the  agreement  when  once  proved  must  have 
the  same  effect.  It  shows  that  that  which  from  the 
face  of  the  instrument  would  appear  to  have  been  in- 
tended as  a  valid  security,  was  by  an  agreement  eo- 
temporaneous  with  its  execution,  designed  to  be  of  no 
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validity  as  an  obligation.  The  promises  alleged  is,  that  1857. 
he  should  never  be  required  to  pay  any  part  of  the  xermT 
debt,  and  that  he  would  give  his  written  indemnity  so  ^-^— 
as  to  save  him  harmless,  and  that  he  signed  upon  his  ^^^"^^^ 
said  promise  of  indemnity.  Treating  it  as  equivalent  Lucas* 
to  a  promise  not  to' sue,  or  a  promise  to  save  him 
harmless,  it  could,  if  in  writing  under  seal,  have  been 
relied  on  as  a  release  or  defeasance,  and  would  in 
effect  have  discharged  the  obligor  from  the  obligation 
of  his  bond.  The  case  as  made  by  the  bill  cannot  be 
brought  within  the  principle  of  any  of  the  cases  with- 
drawn from  the  operation  of  the  rule  of  evidence 
under  consideration,  unless  it  be  that  class  where  the 
original  contract  was  verbal  and  entire,  and  part  only 
of  it  was  reduced  to  writing.  But  in  this  ease  there 
was  no  such  verbal  contract  with  the  appellee's  testa- 
tor; his  contract  as  set  forth,  was  to  be  manifested 
by  his  signature  to  the  bond.  No  consideration  passed 
to  him,  no  contract  bound  him,  upon  which  an  action 
could  have  been  maintained  until  he  executed  the 
bond.  His  liability  and  the  extent  of  it  rests  upon 
the  bond  alone.  The  case  therefore  wants  an  essential 
constituent  of  the  cases  under  this  head,  relied  upon 
in  argument.  The  hirer  of  a  slave  agrees  to  pay  a 
certain  price,  and  to  employ  him  in  a  certain  manner. 
The  contract  is  oral  and  complete  without  writing, 
and  an  action  could  be  maintained  for  a  breach.  The 
execution  of  a  note  for  the  price  would  not  extinguish 
so  much  of  the  contract  as  related  to  the  mode  of  em- 
ployment. In  this  class  of  cases  too,  the  oral  evidence 
does  not  vary,  contradict  or  in  any  way  effect  the 
written  instrument;  it  consists  with  it;  and  by  ad- 
mitting the  evidence  of  the  additional  matter,  full 
effect  is  given  to  the  entire  parol  contract.  The  case 
of  Brent  v.  Richards^  2  Gratt.  539,  was  decided  on  a 
principle  somewhat  analogous.  But  the  case  as  made 
by  the  bill  in  this  case,  fails  in   both   respects.     There 
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1857.     was  no  such   entire   original   parol   agreement  upon 
TeraP  which  an   action  could   have   been  maintained  if  no 

bond   had   been   executed ;  and   the  proof,  instead  of 

Towner  consisting  with  the  writing,  leaving  it  to  operate  fully 
Lucas'  according  to  its  terms,  abrogates  and  utterly^avoide  it 
The  case  cannot  be  brought  under  any  head  of  fraud, 
except  by  proof  of  the  cotemporaneous  agreement 
inconsistent  with  the  written  instrument;  and,  lor  the 
reasons  already  given,  no  proof  of  that  kind  can  legi- 
timately be  received.  No  such  agreement  in  legal  con- 
templation exists,  and  no  fraud  can  be  imputed  to  the 
obligee  for  insisting  on  the  terms  of  his  bond.  If  it 
be  averred,  that  although  a  note  is  on  its  face  payable 
on  demand  and  unconditionally,  there  was  a  cotem- 
poraneous oral  agreement,  that  the  time  for  payment 
should  be  postponed,  or  required  only  upon  the  h^ 
pening  of  a  certain  contingency,  parol  evidence  of  such 
an  agreement  is  inadmissible.  Moseley  v.  Hanford^  21 
Eng.  C.  L.  R.  156 ;  Free  v.  Hawkins,  8  Taunt.  R.  92; 
Hanson^ 8  trustees  v.  Stetson,  5  Pick.  R.  506  ;  Spring  v. 
Lovett,  11  Pick.  R.  417 ;  Watson  v.  Hurt,  6  Gratt  633. 
Yet  it  may  be  argued  with  the  same  force,  that  this 
oral  agreement  may  have  induced  the  party  to  sign 
the  note  and  that  it  is  a  gross  fraud  to  attempt  to  en- 
force it  according  to  its  terms.  And  so  it  would  be  if 
the  existence  of  the  agreement  could  be  judicially  es- 
tablished. But  there  being  no  legal  proof  of  it,  there 
is  nothing  of  which  fraud  can  be  affirmed.  The  rule 
is  founded  in  wisdom,  and  a  different  principle  would 
weaken  confidence  in  all  securities  for  debts.  Matters 
in  writing,  instead  of  finally  importing  the  certain 
truth  and  agreement  of  the  parties,  would  be  a  snare 
and  delusion.  The  party  relying  on  an  instrument  in 
writing  as  the  final  result  in  which  all  previous  nego- 
tiations have  centred,  would  bo  met  and  "  controlled 
by  an  averment  to  be  proved  by  the  uncertain  testi- 
mony of  slippery  memory."     The  principle  of  the  de- 
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cisioQ  in  Watson  v.  Hurt^  and  the  other  cases  referred     1857. 
to,  would  seem  to  be  decisive  against  the  pretensions    xermT 

of  the  testator  of  the  appellee.     As  no  evidence   of 

the  cotemporaneous  agreement  set  out  would  have  ^^^^®^ 
been  legitimate-,  the  bill,  which  is  a  bill  for  relief  in  Lucaa' 
equity,  stating  a  case  of  which  there  can  be  no  legal 
proof,  shows  no  ground  for  relief,  and  the  demurrer 
should  have  been  sustained.  If  we  look  beyond  the 
bill  to  the  pleadings  and  proof,  the  answer  expressly 
denies  the  alleged  promise  relied  on,  and  there  was 
nothing  but  oral  evidence  tending  to  establish  it.  In- 
stead of  directing  an  issue,  the  case  should  have  been 
dismissed  at  the  hearing.  The  application  of  the  rule 
of  evidence  referred  to  removes  from  under  the  case  of 
the  appellee  the  ground  on  which  it  rests ;  being  in- 
curably defective,  no  amendment  could  help  him. 

I  think  the  decree  should  be  reversed,  and  a  decree 
entered  dismissing  the  bill. 

The   other   judges    concurred   in    the   opinion    of 
Allen,  P. 

Decree  reversed. 
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Bicfimonft^ 


Term. 


1857.  Lee  v.  Hodges. 

January 

March  10. 

1.  The  action  by  a  father  for  the  seduction  of  his  daughter  is 
founded  on  the  relation  of  master  and  servant,  and  not  that 
of  parent  and  child. 

2.  In  such  action  the  declaration  must  allege  the  relation  of  mas- 
ter and  servant,  or  it  will  be  fatally  defective  on  demurrer. 

3.  The  only  change  made  by  the  act,  Code,  ch.  148,  J  1,  p.  589,  in 
relation  to  the  action  of  seduction,  is  to  dispense  with  proof 
of  the  loss  of  service:  The  act  does  not  give  the  action  in  any 
case  where  it  did  not  lie  at  common  law.* 

4.  Where  a  daughter  over  the  age  of  twenty-one  years,  who  lives 
away  from  her  father's  house,  under  a  contract  for  her  ser- 
vice made  by  herself  after  she  became  of  age,  for  her  own 
benefit,  is  seduced,  the  action  by  the  father  will  not  lie 
either  at  common  law  or  under  the  statute. 

This  was  an  action  on  the  case  in  the  Circuit  court 
of  Franklin  county  by  Elijah  Hodges  against  Charles 
C.  Lee,  for  the  seduction  of  the  plaintiif  s  daughter. 
The  declaration  contained  two  counts,  the  first  of 
which  charged  the  seduction  of  the  plaintiffs  daugh- 
ter, Julia  F.  Hodges,  by  the  defendant,  by  which  the 
plaintiff  was  deprived  of  his  domestic  peace  and  hap- 
piness, and  his  comfort  in  the  society  of  his  daughter ; 
and  that  he  had  been  obliged  to  pay  a  large  sum  of 
money  about  the  nursing  of  her;  but  did  not  charge 
the  loss  of  services.  The  second  count  was  in  the 
usual  form. 

The  defendant  appeared  and  demurred  to  each  count 
of  the  declaration,  and  pleaded  "not  guilty,"  and  the 

*Code,  ch.  148,  §  1,  p.  589.  "An  action  for  seduction  may  be 
maintained  without  any  allegation  or  proof  of  the  loss  of  the 
oervice  of  the  female." 
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plaintiff  joined  in  the  demurrer;  and  took  issue  on  the     1867. 
plea.     There  does  not  appear  to  have  been  any  Judg-    xe^T^ 
ment  upon  the  demurrer;  but  the  cause  came  on  to  be 
tried  upon  the  issue  joined  on  the  plea. 


Lee 

V. 

On  the  trial  after  the  evidence  had  been  introduced  Hodges. 


which  is  stated  in  the  opinion  of.  Judge  Daniel,  the 
defendant  moved  the  court  to  instruct  the  jury,  that 
if  they  believed  from  the  testimony  in  the  cause  that 
the  said  Julia  F.  Hodges  was,  at  the  time  of  the  said 
alleged  seduction,  more  than  twenty-one  years  of  age; 
that  she  was  then  residing  with  the  defendant,  and  not 
with  the  plaintiff,  under  a  contract  made  with  the  de- 
fendant by  her  to  render  him  service  in  liis  own  house 
for  twelve  months,  for  a  consideration  agreed  by  the 
plaintiff  to  be  paid  to  the  said  Julia  F.  Hodges,  for 
her  own  use;  and  that  such  contract  was  made  after 
the  said  Julia  F.  Hodges  had  attained  the  age  of 
twenty-one  years,  they  must  find  for  the  defendant. 
But  the  court  refused  to  give  the  instruction;  and 
the  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  four 
thousand  five  hundred  dollars;  which  the  defendant 
moved  the  court  to  set  aside  on  the  ground  that  the 
damages  were  excessive;  but  the  plaintiff  having  in 
open  court  released  fifteen  huudred  dollars,  parcel  of 
the  said  damages,  the  court  overruled  the  motion,  and 
rendered  a  judgment  for  three  thousand  dollars.  The 
defendant  thereupon  applied  to  this  court  for  a  super- 
sededs,  which  was  allowed. 

The  case  was  argued  orally  by  Palton^  and  in  wri- 
ting by  Wootton^  for,  the  appellant.  There  was  no 
counsel  for  the  a[4>ellee. 

Daniel,  J.  The  action  by  which  a  father  recovers 
for  the  seduction  of  his  daughter  is  founded  not  on 
the  relation  of  parent  and  child,  but  on   the  relation 
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1857.    actual  or  constructive  of  master  and   servant.     The 
TermT  '^^^  ^^  service  which  he  has  sustained  or  is  supposed 

to  have  sustained  in  consequence  of  the  debauchment 

^      of  his  servant,  is  the  ground  on  which  his  legal  right 

Hodges,  to  damages  rests  at  the  common  law;  though  when 
this  prerequisite  to.  the  maintenance  of  the  suit  is 
established,  the  damages  which  he  is  allowed  to  re- 
cover are  not  measured  by  the  value  of  the  services 
which  have  been  lost  or  are  supposed  to  have  been 
lost  to  him,  but  find  their  standard  rather  in  the  mag- 
nitude of  the  wrong  which  has  been  done  to  his  feel- 
ings as  a  father. 

Where  the  3aughter  is  a  minor  at  the  time  of  the 
seduction,  the  rules  which  have  been  adopted  by  the 
courts  in  this  country  in  respect  to  the  nature  of  the 
facts  and  circumstances  necessary  to  prove  the  rela- 
tion of  master  and  servant,  and  the  loss  of  service  to 
the  father,  vary  in  some  important  particulars  from 
those  which  have  hitherto  prevailed  in  England. 
Where,  however,  the  daughter  is  above  the  age  of 
twenty-one  years,  there  is  no  difterence  between  the 
JInglish  and  American  cases  as  to  the  necessity  of  the 
father's  showing  generally,  in  order  to  maintain  his 
suit,  that  the  daughter  was  living  with  him  or  was 
in  his  service  at  the  time  of  the  seduction ;  though 
any  acts  of  service,  however  slight,  have  been  held 
suflicient,  Nkkles  v.  Stryker,  10  Johns.  R.  115;  2  Rob. 
Pr.  559,  (new  ed.);  Postlethwaite  v.  Bu.rke^  3  Burr.  R. 
1878;  Bennett  v.  Allcott,  2  T.  R.  166.  An  exception 
to  this  rule  was  however  allowed  in  the  case  ot  Speight 
V.  Oliviera,  3  Eng.  C.  L.  R.  445,  where  the  defendant, 
under  the  false  pretense  of  hiring.the  plaintift^'s  daugh- 
ter as  a  servant,  induced  her  to  leave  her  father's  house 
where  she  was  rendering  servive  in  domestic  matters, 
and  afterwards  seduced  her  whilst  she  was  remaining 
in  his  the  defendant's  house.  In  that  case,  though 
the  daughter  was  twenty-three  years  of  age,  the  father 
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was  allowed  to  recover  upon  the  ground  that  the  ab-     1857. 
sence  of  the  daughter  from  her  father's  house  and  the    xerm?^ 

interruption  in  her  services  were  occasioned  by  the  

fraud  and  contrivance  of  the  seducer.  ^ 

In  the  case  before  us  it  appears  from  the  evidence,  Hodges, 
as  set  out  in  the  bill  of  exceptions,  that  the  daughter 
of  the  defendant  in  error,  at  the  time  of  the  alleged 
seduction,  was  between  twenty-three  and  twenty-four 
years  old ;  that  her  general  home  was  at  the  house  of 
her  father,  but  that  she  sometimes  took  service  in  the 
houses  of  families  in  the  neighborhood,  returning,  at 
the  end  of  the  terms  of  such  service,  to  her  father's 
house ;  and  that  she  was,  at  the  time  of  the  said  al- 
leged seduction,  residing  not  with  her  father,  but  in 
the  neighborhood,  in  the  house  ot  the  plaintiff  in 
error,  under  a  contract,  made  by  her  with  him,  after 
she  had  attained  the  age  of  twenty-one  years ;  by  the 
terms  of  which  contract  she  was  to  render  him  service 
in  his  house  for  the  space  of  twelve  months  for  a  price 
to  be  paid  her  for  her  use ;  and  that  before  her  preg- 
nancy became  known  to  others,  and  before  the  end  of 
the  year  for  which  she  had  contracted  to  live  with  the 
plaintiff  in  error,  she  left  his  house  and  service,  and 
after  living  a  short  time  at  the  house  of  another  per- 
son, returned  to  the  house  of  her  father,  where  she 
was  delivered  of  a  child  before  the  institution  of  the 
suit 

If  we  apply  to  this  statement  of  the  case  the  rules 
of  the  common  law  already  mentioned,  it  is  obvious 
that  there  is  no  ground  on  which  to  rest  the  refusal  of 
the  Circuit  court  to  instruct  the  jury  that  the  action 
could  not  be  maintained. 

The  daughter  was  of  full  age,  living  away  from  her 
father's  house,  under  a  contract  made  by  her  and  for 
her  own  exclusive  benefit,  after  she  had  attained  her 
majority,  when  she  had  a  right  to  make  her  own  con- 
tracts. There  is  an  absence  of  any  evidence  going  to 
Vol.  XIII — 92 
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1867.  show  that  improper  means  were  used  to  induce  her  to 
TeniL^  enter  into  the  contract,  or  that  the  plaintiff  in  error 
entertained  any  improper  designs  towards  her  when 
he  engaged  her  services.  It  does  not  even  appear 
Hodges,  that  she  was  in  the  father's  service,  or  that  due  owed 
him  any  «ervioe,  or  was  living  with  him  at  the  time 
when  the  contract  was  made.  The  fact  that  she  re- 
turned to  her  father's  house,  and  was  there  delivered 
of  a  child  before  the  institution  of  the  suit,  does  not 
make  out  a  case.  There  is  no  evidence  that  the  father 
paid  or  became  in  any  manner  liable  to  paj'  the  ex- 
penses of  her  lying  in.  And  indeed  had  there  been 
such  evidence,  it  would  not  have  furnished  under  the 
circumstances  a  ground  for  the  action. 

It  is  suggested,  however  in  the  petition  for  the 
mpersedeaSy  (and  I  presume  properly,)  that  the  judge 
of  the  Circuit  court,  in  refusing  to  give  the  instruc- 
tion, was  governed  by  what  he  supposed  to  be  a  change 
in  the  law,  effected  by  a  provision  of  the  Code  of  1849, 
declaring  that  "  an  action  for  seduction  may  be  main- 
tained without  any  allegation  or  proof  of  the  loss  of 
the  service  of  the  female  by  reason  of  the  defendant's 
wrongful  act." 

The  defendant  in  error  has  not  been  represented  by 
counsel  here ;  and  I  regret  that  in  a  case  of  such  inte- 
rest turning  upon  a  statute,  the  construction  of  which 
is  now  for  the  lirst  time  made  the  subject  for  the  con- 
sideration of  this  court,  and  to  which  such  important 
effects  have  been  attributed  by  the  judge  below,  we 
have  to  proceed  to  a  decision  without  the  aid  of  the 
views  which  controlled  his  judgment. 

On  the  part  of  the  plaintiff  in  error  the  ground  is 
taken  in  the  petition  for  a  supersedeas^  thsX  in  an  action 
for  seduction  at  the  common  law,  it  is  necessary  to 
aver  and  prove  not  only  the  relation  of  master  and  ser- 
vant^ but  also  the  fact  of  the  loss  of  service;  and  it  was 
urged  as  well  in  an  oral  as  in  a  written  argument  pre- 
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sented  by  his  counsel,  that  the  only  design  contem-     1857. 
plated  by  the  section  in  question  is  to  dispense  simply  ^^7^ 

with  what  is  familiarly  known  in  pleading  as  the  "^er  

quod  serviiium  amisitj^  and  the  proof  to  sustain  its  ^ 
averments;  and  consequently,  that  it  is  just  as  essen-  Hodgee. 
tial  now  as  it  was  before  the  enactment  of  the  Code, 
to  aver  and  prove  the  relation  of  master  and  servant ; 
or  the  right  (at  least)  of  the  plaintiff  to  the  services  of 
the  female  alleged  to  be  seduced.  In  support  ot  this 
view,  it  was  said  that  such,  was  evidently  the  design 
of  the  revisors  in  recommending  the  enactment  of  the 
section  as  shown  in  their  report;  and  it  was  argued 
that  as  the  legislature  adopted  the  section  without 
alteration,  it  was  fair  to  infer  they  had  the  same  design 
in  passing  it. 

At  page  734  of  their  report,  in  a  note  to  this  sec- 
tion, the  revisors  say,  "  The  foundation  of  the  action 
by  a  father  to  recover  damages  against  the  wrong-doer 
for  the  seduction  of  his  daughter,  has  been  uniformly 
placed  not  upon  the  seduction  itself,  which  is  the 
wrongful  act  of  the  defendant,  but  upon  the  loss  of 
service  of  the  daughter,  in  wbich  service  he  is  sup- 
posed to  have  a  legal  right  or  interest.  It  has  there- 
fore been  held  in  England  that  the  loss  of  service 
must  be  alleged  in  the  declaration  and  proved  at  the 
trial,  or  the  plaintiff  must  fail.  'It  is  (says  Chief 
Justice  Tindal  in  Grinnell  v.  Wells^  7  Mann.  &  Gran. 
1033,  49  Eng.  C.  L.  R.  1033,)  the  invasion  of  the 
legal  right  of  the  master  to  the  services  of  his  son, 
that  gives  him  the  right  of  action  for  beating  his  ser- 
vant; and  it  is  the  invasion  of  the  same  legal  right 
and  no  other,  which  gives  the  father  the  right  of  ac- 
tion against  the  seducer  of  his  daughter.'  Yet  in 
Revill  V.  Satterp,  1  Holt's  R.  442,  3  Eng.  C.  L.  R. 
153,  it  wa*4  conceded  by  Uullock,  sergeant,  for  the  de- 
fendant, that  in  most  cases  of  this  sort  the  condition 
of  service  was  regarded  as  a  mere  conveyance  to  the 
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1857.  action.  It  was  the  form  through  which  the  injury 
Teim!'^  was  presented  to  the  court ;  and  having  obtained  its 
admission  upon  legal  principles,  it  brought  along  with 
it  as  part  of  itself  all  the  circumstances  of  the  case. 
Hodges.  And  Chief  Justice  Tindal,  in  the  case  referred  to, 
says,  'The  damages  recoverable  by  the  father  when 
he  brings  the  action,  are  confessedly  not  limited  to  the 
actual  expenditure  of  his  money,  but  may  be  given 
according  to  the  circumstances  of  aggravation  in  the 
particular  case.'  It  is  obvious,  then,  that  the  ground 
of  action  is  technical  and  the  loss  of  service  in  a  great 
degree  a  fiction ;  since  the  most  trifling  and  valueless 
acts  of  service  have  been  admitted  as  sufficient.  In 
some  cases  indeed  the  action  is  placed  upon  the  right 
to  claim  the  services.  In  Hewitt  v.  Prime^  21  Wend. 
R.  79,  Nelson,  C.  J.,  delivering  the  opinion  of  the  Su- 
preme court  of  New  York,  says,  '  The  old  idea  of 
loss  of  menial  services,  which  lay  at  the  foundation  of 
the  action,  has  gradually^  given  way  to  more  enlight- 
ened and  refined  views  of  the  domestic  relations. 
These  are,  that  the  services  of  the  child  are  not  alone 
regarded  as  of  value  to  the  parent.  As  one  of  the 
fruits  of  more  cultivated  times,  the  value  of  the  so- 
ciety and  attentions  of  a  virtuous  daughter  is  properly 
appreciated;  and  the  loss  sustained  by  the  parent 
from  the  corruption  of  her  mind  and  the  defilement  of 
her  person  by  the  guilty  seducer  is  considered  ground 
for  damages.'  The  action  being  fully  sustained  in 
his  judgment  by  proof  of  the  act  of  seduction  in  the 
particular  case,  other  circumstances  come  in  by  way 
of  as^gravating  the  damages.  There  being  such  oppo- 
site opinions  as  to  what  is  necessary  to  afford  a  legal 
ground  for  the  action,  and  the  rule  established  in  New 
York  placing  the  action  upon  that  which  a  jury  look 
to  in  estimating  the  damages,  we  think  it  best  that  the 
same  rule  should  be  adopted  in  Virginia." 

If  after  looking  to   the   note   of  the   revisers  any 
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doubt  remains  as  to  the  eiid  which  they  had  in  view     1857. 
in  proposing  the  enactment,  that  doubt  maj^  I  think,    Xe5rm7 

be  removed  by  noticing  somewhat  more  particularly  

the  cases  to  which  they  refer.  In  the  first  case,  Grin-  ^ 
nell  v.  WeUs^  the  declaration  alleged  that  the  daughter  Hodges, 
of  the  plaintitt  was  a  poor  person,  >vho  maintained 
herself  by  her  labor  and  personal  services,  and  was 
unable  to  maintain  herself  except  by  her  labor  and 
personal  services;  that  she  was  under  the  age  of 
twenty-one  years,  and  that  by  means  of  the  seduction 
and  her  consequent  pregnancy  and  sickness  she  be- 
came unable  to  work  or  to  maintain  herself,  and  that 
her  father  being  of  sufficient  ability  to  maintain  her, 
was  forced  and  obliged  to  maintain  her  at  his  own 
charges,  and  incurred  and  paid  divers  expenses  in 
maintaining,  nursing  and  taking  care  of  her  during 
her  sickness,  &c. 

It  will  be  perceived  that  there  was  a  failure  to  allege 
any  loss  of  service  to  the  plaintiff ;  and  after  a  verdict  in 
his  favor  for  two  hundred  pounds,  there  was  a  motion 
in  arrest  of  judgment,  which  was  sustained.  Tindal, 
C.  J.  afler  stating  the  character  of  the  declaration, 
said  that  the  right  of  the  father  to  recover  damages 
for  the  seduction  of  his  daughter  had  been  uniformly 
placed,  not  upon  the  seduction  itself,  but  upon  the 
loss  of  the  service  of  the  daughter.  And  in  support  of 
the  propriety  of  the  rule  stated  that  the  action  rested 
on  the  same  principle  that  governed  the  action  6f  a 
master  for  the  beating  of  his  servant;  and  cited  a 
passage  from  the  opinion  of  the  court  in  the  case  of 
Robert  Mary^  in  which  it  was  said,  "  If  my  servant  be 
beaten,  the  master  shall  not  have  an  action  for  this 
beating,  unless  the  battery  is  so  great  that  by  reason 
thereof  he  loses  the  service  of  his  servant ;  but  the 
servant  himself  for  every  small  battery  shall  have  an 
action ;  and  the  reason  of  the  difierenee  is,  that  the 
master  has  not  any  damage  by  the  personal  beating  of 
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1857.     his  servant  but  by  reason  of  a  per  quod ;  viz:  per  quod 
TemT^  ^^rnVmm  qmisit;   so  that  the  original  act  is  not  the 

cause  of  his  action,  but  consequent  upon  it,  viz :  the 

^®      loss  of  the  service  is  the  cause  of  his  action."     And  in 

Hodges,  concluding  his  opinion  in  support  of  the  motion,  he 
observes  that  if  the  liability  of  the  father  under  the 
statute  of  Elizabeth  to  support  his  child  when  unable 
to  support  herself,  would  form  a  ground  of  action  per 
se  independently  of  loss  of  service,  the  anomaly  would 
follow,  that  as  the  father  is  only  liable  under  the  sta- 
tute when  he  is  of  sufficient  ability  to  do  so,  and  as  the 
damages  recoverable  by  the  father  where  he  brings  the 
action  are  confessedly  not  limited  to  the  actual  expen- 
diture of  his  money,  but  may  be  given  according  to 
the  circumstances  of  aggravation  in  the  particular  case, 
the  right  of  action  to  recover  compensation  would  be 
confined  to  persons  of  ability  to  maintain  the  daughter, 
and  would  be  denied  to  the  poorer  classes  of  the  com- 
munity. 

In  the  case  of  Revill  v.  Satterfit^  the  second  case  re- 
ferred to  by  the  revisors,  the  daughter  of  the  plaintiff 
had  been  at  service  in  the  family  of  the  defendant's 
uncle.  Some  suspicion  having  attached  to  her  inter- 
course with  the  defendant,  she  had  been  removed  to 
another  situation,  from  which  she  returned  to  her 
father's  house.  Here  she  had  been  in  the  habit  of 
receiving  the  defendant  and  of  sitting  up  with  him  at 
late  hours  of  the  night  after  the  family  had  retired  to 
rest.  Another  daughter  of  the  plaintiff'  proved  the 
acknowledgment  of  the  defendant  that  he  had  se- 
duced her  sister,  and  that  he  was  the  father  of  a  child 
which  she  had  borne.  The  girl  who  had  been  seduced 
was  not  introduced  as  a  witness.  The  counsel  for  the 
defendant  contended  that  the  case  of  the  plaintiff  left 
so  bare  of  evidence,  should  be  dealt  with  upon  the 
strict  legal  principles  on  which  the  action  was 
founded;   and   that  the   damages  should  not  exceed 
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the  value  of  the  services  actually  lost.  He  admitted  1857. 
that  in  most  cases  of  this  sort  the  condition  of  service  xerm7 
was  regarded  as  a  mere  conveyance  to  the  action.'  It 
was  the  form  through  which  the  injury  was  presented 
to  the  court;  and  having  obtained  its  admission  upon  Hodges, 
legal  principles,  it  brought  along  with  it  as  parts  of 
itself,  all  the  circumstances  of  the  case.  But  when  the 
object  of  seduction  was  not  herself  produced,  the 
strongest  suspicion  attached  to  the  quality  of  the  in- 
jury. He  contended  therefore  that  the  jury  ought  not 
to  estimate  the  damages  upon  the  ordinary  principles 
which  obtained  in  cases  of  the  kind.  Mr.  Baron  Wood 
said  that  the  plaintiff  had  his  right  of  action  for  loss  of 
the  services  of  his  daughter ;  a  loss  which  he  alleged 
he  had  sustained  by  the  seduction  of  the  defendant.  It 
was  not  necessary  to  produce  the  daughter,  though  the 
withholding  of  her  was  open  to  observation.  In  strict- 
ness, the  action  being  founded  on  the  loss  of  service, 
the  damages  ought  to  have  reference  to  the  extent 
of  the  service.  But  that  an  injury  of  the  kind  was 
always  complicated  with  circumstances;  and  it  was 
difficult  to  separate  one  part  from  the  other ;  and  held 
that  it  was  not  necessary  to  produce  the  girl  as  a  wit- 
ness. 

In  the  case  of  Hewitt  v.  Primes  the  suit  was  brought 
by  the  plaintiff  for  the  seduction'  of  his  daughter  of 
the  age  of  seventeen,  whilst  she  was  a  member  of  his 
family.  And  the  suit  was  brought  after  the  daughter 
was  discovered  to  be  pregnant,  but  before  the  birth  of 
the  child.  Such  being  the  state  of  facts  proved  on 
the  trial,  the  counsel  for  the  defendant  moved  the 
court  to  instruct  the  jury  that  to  sustain  the  action  it 
was  necessary  that  the  plaintiff  should  have  proved 
lo8S^  expense  or  damage  before  suit  brought,  in  conse- 
quence of  the  seduction.  But  the  judge  charged  the 
jury  that  the  daughter  being  in  her  minority,  a  mem- 
ber of  the  family  of  her  father,  no  loss,  expense  or 
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1867.     damage  prior  to  the  suit  need  be  shown.     And  there 
TermT  ^®i"?f  ^  verdict  for  the  plaintiif,  the   question  was, 

Whether  there  should  not  be  a  new  trial  on  account 

^®      of  the  charge  s^ven  by  the  judge  at   the  trial  ?    It 

Hodges,  will  be  seen  that  in  this  last  case  cited  by  the  revisors, 
there  was  no  question  raised  as  to  the  rdatuni  of  mas- 
ter and  servant.  The  daughter  was  a  minor  living 
with  her  father,  a  member  of  his  family ;  and  the 
njotion  to  give  such  instructions  as  were  asked,  im- 
plied the  concession  that  nothing  was  wanting  to 
make  out  the  case  but  proof  of  some  actual  loss  of 
the  services  of  the  daughter,  resulting  from  the  wrong- 
ful act. 

Upon  this  view  of  the  character  of  the  cases  to 
which  the  revisors  refer,  and  the  grounds  on  which 
they  were  decided,  it  does  not  seem  to  me  that  there 
can  be  any  serious  doubt  as  to  the  design  which  they 
contemplated  in  recommending  that  the  rule  estab- 
lished in  Hewitt  v.  Prime  should  by  a  provision  of  the 
Code  be  adopted  as  the  rule  in  Virginia.  The  rule  in 
Hewitt  V.  Prime  goes  to  the  extent  of  dispensing  with 
proof  of  actual  loss  of  the  services  of  the  daughter,  but 
no  further.  And  I  do  not  think  that  the  recommen- 
dation of  the  revisors  shows  a  purpose  to  accomplish 
any  thing  more  by  the  enactment  of  the  statute  which 
they  reported  to  the  legislature  for  its  adoption.  See 
2  Kob.  Pr.  562,  (new  ed.)  Showing  plainly  that  such 
is  the  view  of  Mr.  Conway  Robinson,  one  of  the  re- 
vivors, taken  in  the  recent  edition  of  his  Practice.  It 
must  be  conceded,  however,  that  the  term  employed 
in  the  act,  loss  of  service,  is  sometimes  used  in  a  sense 
which  would  embrace  as  well  the  actual  loss  of  senile 
"or  inability  of  the  female  to  render  service,  as  the 
rif/ht  of  the  plaintiff  to  such  service;  and  if  it  is  app»a- 
rent  from  the  lanicuage  of  the  act,  that  the  term  is 
used  in  that  sense,  it  would  be  our  duty,  I  apprehend, 
so  to  construe  it,  though  in  doing  so  we  should  be  led 
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to  results  beyond  those  which  we  might  infer  were  in     1857. 
the  contemplation  of  the  legislature,  from   the  fact  of   ^^J 

their  having  passed  the   law  as  it  come  from  the  revi 

8or8.  ^^ 

The  loss  of  service  is  the  ffisi  of  the  action,  and  it  Hodges, 
may  be  said,  not  incorrectly,  and  in  the  reports  is, 
frequently,  said  that  the  plaintiff  has  failed  to  maintain 
his  action,  because  he  has  tailed  to  show  that  he  has 
sustained  any  loss  of  service^  in  cases  where  the  sickness 
and  confinement  of  the  female  and  birth  of  her  child 
consequent  upon  the  seduction,  show  her  inability  to 
render  service ;  and  the  only  defect  is  that  the  plaintiff 
has  failed  to  show  the  relation  of  master  and  servant, 
or  his  right  to  the  services.  Yet,  in  pleading  and  in 
practice  there  are  three  constituents  of  the  action, 
the  presence  of  all  of  which  is  essential  to  its  main- 
tenance, viz :  the  relation  of  master  on  the  part  of  the 
plaintiff  to  the  female,  her  seduction,  and  the  actual 
loss  of  her  services  as  a  consequence.  This  actual  loss 
of  service,  thought  frequently  spoken  of  in  the  text 
books  and  in  the  opinions  of  judges  as  a  mere  fiction 
or  form,  had  rarely  if  ever  been  dispensed  with  either 
in  England  or  this  country  prior  to  the  decision  in 
Hewit  V.  Prime,  From  the  case  of  Grinnell  v.  WellSj 
decided  in  1844,  we  have  seen  that  it  is  still,  or  was, 
at  the  time  of  the  enactment  of  the  Code,  indispen- 
sable to  the  maintenance  of  the  action  in  England. 
And  in  the  cases  of  Martin  v.  Paynes  9  John.  R.  387, 
Clark  V.  Fitch,  2  Wend.  R.  459,  Homketh  v.  JBarr, 
8  Serg.  &  Rawle  38,  which,  in  opposition  to  the  deci- 
sion in  Deaiiv.  Peel,  5  East's  R.  45,  have  established 
in  this  country  the  rule,  that  whilst  the  daughter  is 
under  twenty-one,  she  will,  for  the  purpose  of  the 
action,  be  regarded  as  the  servant  of  the  father,  though 
not  living  with  him,  but  away  from  him,  in  the  family 
and  service  of  another,  except  where  the  father  has 
renounced  and  abandoned  her  totally,  and  devested 
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1867.     himself  of  all  right  to  reclaim  her  services.     In  each 
Terrn^  of  these  cases  the  disability  of  the   daughter   to  per- 

form  services,  resulting  from  the  act  of  seduction,  was 

^  shown ;  and  the  legal  right  of  the  father  to  have 
Hodges,  damages  for  loss  of  service,  was  placed  on  the  ground 
that  the  daughter  was  his  servant  de  jure  though  not 
rfe/ac^o  at  the  time  of  the  injury;  and  being  his  ser- 
vant dejure  the  defendant  had  done  an  act  which  de- 
prived the  father  of  his  daughter's  services — services 
which  he  might  have  exacted  and  she  might  have  ren- 
dered but  for  that  injury. 

It  is  also  worthy  to  be  observed,  that  in  the  case  of 
Hewitt  V.  Prime,  Nelson,  C.  J.  in  taking  the  ground 
that  proof  of  the  actual  loss  of  the  daughter's  services 
was  not  essential,  after  assigning  the  seasons  stated  in 
the  portion  of  his  opinion  quoted  by  the  revisors, 
thought  it  well  to  fortify  his  position  by  the  further 
argument  that  the  value  of  her  services  would  be  neces- 
sarily  diminished  by  the  defilement  of  her  person  and 
corruption  of  her  mind. 

From  this  view  of  the  state  or  the  law  on  the  sub- 
ject when  the  legislature  came  to  pass  the  act,  it  will 
be  seen  that  an  important  change  in  the  law  would 
still  be  ettected,  and  the  terms  of  the  act  satisfied,  by 
giving  to  the  words  in  question  the  restricted  meaning 
contended  for  by  the  plaintiff*  in  error. 

That  this  is  the  true  construction,  is  made  still  more 
apparent  when  we  observe  the  obvious  difficulty  if  not 
impossibility  of  giving  any  eflfect  to  that  construction 
which  would  dispense  as  well  with  the  necessity  of 
proof  of  right  to  the  services  of  the  female  as  of  proof 
of  the  actual  loss  of  such  services.  The  statute  does 
not  in  terms  confer  the  right  to  bring  the  action  on 
the  father  or  any  one  else ;  and  as  at  the  common  law 
neither  he  nor  any  other  person  can  maintain  the  ac- 
tion without  showing  his  right  to  the  sernces  of  the 
female  who  has  been   wronged,  if  the   statute  is  to  be 
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construed  as  dispensing  with  the  proof  of  such  right.     1857. 
we  should  have  the  anomaly  of  an  action  maintainable    xermT 

without  any  ascertainment  of  the  person  or  persons  to 

bring  it.  And  if  by  a  strained  inference  we  might  ^ 
otherwise  intend  that  inasmuch  as  the  action  is  one  Hodges, 
more  generally  used  to  enable  a  father  to  recover  ex- 
emplary damages  for  the  seduction  of  his  daughter  th^n 
for  any  other  purpose,  the  legislature  designed  by  the 
passage  of  the  act  to  enable  him  to  recover  in  cases 
in  which  at  the  common  law  he  would  be  defeated  by 
want  of  proof  to  establish  the  relation  of  master,  or 
the  right  to  the  services  of  the  daughter,  we  should 
still  have  to  encounter  objections  of  a  character  so 
serious  as  to  forbid  such  a  construction.  For,  as  was 
argued  by  the  counsel  of  the  plaintift'  in  error,  the 
statute  does  not  take  away  the  right  of  any  one  to 
maintain  the  action  who  before  had  it  at  the  common 
law.  And  if  the  statute  be  construed  to  give  to  the 
father,  as  such,  the  right  to  sue  in  every  case  of  the 
seduction  of  his  daughter,  the  necessary  consequence 
would  follow  that  the  defendant  might  be  exposed  to 
two  or  more  recoveries  of  exemplary  damages  for  the 
same  act.  As  under  such  a  construction  neither  loss 
of  service  nor  right  to  the  services  is  necessary  to  the 
maintenance  of  the  action,  no  reason  is  perceived  why 
the  father  might  not  maintain  the  action  for  the  se- 
duction of  a  married  daughter,  whose  husband  had 
already  recovered  damages  for  the  injury  done  to  him. 
Indeed  it  is  now  held  that  exemplary  damages  may 
always  be  allowed  in  this  kind  of  action,  in  the  dis- 
cretion of  the  jury.  Ingersoll  v.  Jones^  5  Barb.  Sup. 
Ct.  R.  665.  If,  therefore,  in  a  case  of  the  seduction 
of  a  daughter  who  has  attained  her  majority,  and  who 
has  passed  from  the  control  and  protection  of  the 
father,  and  is  at  service  with  another  person,  we  allow 
the  father  to  maintain  his  suit,  a  defendant  may  be 
subjected   to  the   double   recovery   of  exemplary  da- 
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1857.     mages,  in  direct  violation  of  the  spirit  of  the  rule  by 
TermT  which  the  right  of  the  master  to  recover  such  damages 

is  maintained.     For  in  the  case  just  cited  the  distinc- 

^  tion  is  taken  between  the  case  of  an  action  by  the 
Hodges,  master  for  the  beating  of  his  servant  and  that  of  an 
action  for  the  seduction  of  his  servant,  in  respect  to 
thQ  damages ;  and  it  is  said  that  in  the  case  of  the 
assault  and  battery  the  servant  has  an  action  himself, 
and  may  recover  exemplary  damages;  and  that  to 
allow  such  damages  to  the  master  would  therefore 
subject  the  defendant  to  their  payment  twice ;  whilst 
for  the  seduction,  the  servant  has  no  action. 

And  really  I  do  not  perceive  any  satisfactory  answer 
to  the  argument  of  counsel,  that  if  after  the  daughter 
has  been  fully  emancipated  from  all  parental  control; 
after  the  father  has  parted  with  all  legal  interest  iu  her 
services — all  legal  right  to  the  comforts  of  her  society 
and  attentions — he  may  still  maintain  such  a  suit — ^the 
mother  would  also  be  entitled  to  a  like  action.  And 
so  in  respect  to  the  brothers  and  sisters.  In  such  a 
state  of  things  the  lather's  right  to  the  action  could 
only  rest  on  the  injury  done  to  his  feelings : .  And  no 
reason  is  seen  why  the  right  of  the  other  members  of 
the  family  to  have  their  action  would  not  be  just  as 
clear.  There  is  no  reason  for  supposing  that  the 
mother  would  be  less  deeply  affected  than  the  lather 
by  the  loss  of  a  daughter's  virtue  and  the  destruction 
of  the  peace  and  happiness  of  the  domestic  circle  con- 
sequent upon  it.  A  brother  might  feel  just  as  acutely 
the  wound  inflicted  on  the  honor  of  the  family ;  whilst 
an  unmarried  sister  just  entering  upon  society,  sharing 
as  fully,  in  all  other  respects,  in  the  common  grief, 
might  have  her  sufferings  enhanced  by  the  dread  of 
uncharitable  doubts  and  suspicions  in  respect  to  her 
own  purity  and  innocence. 

This  view  of  the  consequences  which  seem  to  me 
to  result  from  that   construction  on  which  the  judg- 
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ment  of  the  Circuit  court  is  supposed  to  be  founded,     1857. 
'Coupled  with  the  considerations  already  adverted  to,    xera?^ 

have  led  me  to  the  conclusion  that  the  construction  

<3ontended  for  by  the  plaintiff  in  error  is  the  true  one.      ^ 

Under  the  latter  construction,  cases  of  an  appa-  Hodgee. 
rently  aggravated  character  may  in  some  instances 
go  unredressed :  And  from  the  amount  of  damages 
given  by  the  jury,  we  infer  that  in  their  belief  and  in 
the  opinion  of  the  Circuit  court,  who  has  rendered  a 
judgment  in  conformity  with  the  verdict,  this  is  a  case 
of  that  kind.  We  may  regret  that  we  can  find  no 
legal  ground  on  which  to  sustain  the  action  of  the 
court  and  jury;  but  I  do  not  think  that  we  are  at 
liberty  to  break  through  the  forms  of  the  law  to  reach 
what  we  may  regard  a  case  of  hardship.  So  long  as 
a  daughter  is  a  minor,  subject  to  the  father's  control ; 
indeed  after  she  has  attained  her  majority,  so  long  as 
she  lives  with  him  and  he  has  any  legal  right  to  com- 
mand her  services,  her  society  and  attentions,  he  has, 
under  the  construction  I  would  give  to  the  act,  a  right 
to  bring  his  action  for  her  seduction,  and  to  found  his 
claim  for  damages  on  the  wrongful  act,  without  any 
proof  showing  that  there  has  been  a  failure  or  inability 
in  the  daughter  to  render  him  services  in  consequence 
of  puch  act.  But  further  than  this  I  do  not  think  the 
law  has  yet  gone. 

When  the  daughter  has  arrived  to  years  of  discre- 
tion, has  left  the  paternal  roof,  has  emancipated  herself 
from  all  legal  control  on  the  part  of  the  father,  and 
become  in  all  regards  the  mistress  of  her  own  conduct 
and  actions,  I  think  the  law  gives  the  father  no  action 
for  her  seduction.  And  as  some  apology  for  this 
supposed  defect  in  the  law,  it  is  perhaps  worthy  of 
consideration,  whether  a  reason  for  the  faihire  of  the 
lawgivers  to  allow  an  action  in  such  case  may  not  be 
found  in  the  belief  on  their  part  that  if  in  such  a  state 
of  things  the  well  established  virtuous  habits  and  cha- 


Digitized  by 


Google 


742  COURT  OF  APPEALS  OF  VIRGINIA. 

1867.     racter  of  the  daughter,  her  own  well  matured  denti- 
Term7  ^^^^^  ^^  female  purity  and  honor,  and  the  discreet 

conduct  and  modest  deportment  which  are  their  out- 

^^  ward  evidences,  do  not  protect  her  against  the  arts  of 
Hodges,  the  seducer,  no  great  additional  safeguard  to  female 
virtue,  no  important  additional  security  for  the  pre- 
servation of  the  public  morals,  would  be  afforded  by  a 
law  conferring  on  the  father  or  any  one  else  a  right  to 
maintain  a  suit  for  her  seduction. 

Upon  the  whole,  I  think  that  the  Circuit  court 
ought  to  have  rendered  a  judgment  sustaining  the  de- 
murrer to  the. first  count  in  the  declaration,  and  ought 
to  have  given  the  instructions  asked  ;  and  that  because 
of  the  error  in  these  particulars  the  judgment  should 
be  reversed,  the  verdict  set  aside,  the  demurrer  to  the 
first  count  in  the  declaration  sustained,  and  the  cause 
remanded  for  a  new  trial. 

The  other  judges  concurred  in  the  opinion  of 
Daniel,  J. 

Judgment  reversed. 
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Watkins  v.  Hopkins'  ex'or.  1857. 

January 

(Absent  Allen  P.)  '^®''"^- 

March  11. 

1.  A  plea  of  equitable  ofl'set  under  the  statute,  must  show  that  the 

otbet  is  such  as  may  be  set  up  under  the  statute,  and  must 
be  verified  by  affidavit. 

2.  In  an  action  on  a  bond  for  five  hundred  dollars,  given  for  the 

last  payment  of  the  purchase  money  of  land,  a  plea  that  the 
plaintiff  was  to  make  defendant  a  good  title  to  the  land  upon 
the  payment  of  the  bond,  and  that  defendant  had  offered  to 
pay  it  upon  the  making  of  the  title,  and  that  the  plaintiff'  had 
failed  and  revised  to  make  the  title ;  by  reason  whereof  the 
consideration  had  failed  to  the  extent  of  two  hundred  and 
fifty  dollars ;  is  not  a  good  plea  in  substance. 

3.  In  such  an  action  a  plea  that  the  plaintiff"  had  failed  to  give  the 

defendant  possession  of  two  acres  of  the  land ;  or  a  plea  that 
plaintiff"  had  failed  to  deliver  possession  of  the  land  for  two 
months  after  the  time  at  which  by  the  contract  he  was  to 
deliver  possession ;  or  that  he  had  not  delivered  the  tene- 
ment in  the  plight  and  condition  in  which  it  was  at  the 
time  of  the  sale,  and  in  which  by  the  contract  he  was  to  de- 
liver it,  but  delivered  it  in  a  damaged  condition  from  in- 
juries done  or  permitted  in  the  mean  time  to  the  tenement 
and  freehold  ;  is  a  good  plea,  setting  up  a  partial  failure  of 
the  consideration. 

This  was  an  action  of  debt  upon  a  bond  tor  five  hun- 
dred dollars  in  the  Circuit  court  of  Louisa  county, 
brought  in  June  1854  by  James  P.  Hopkins'  executor 
against  Robert  B.  Watkins.  The  defendant  appeared 
and  tendered  five  special  pleas,  which  were  objected 
to  by  the  plaintiff,  and  rejected  by  the  court;  and  the 
defendant  excepted.  The  substance  of  the  pleas  are 
stated  in  the  opinion  of  Judge  Lee.  There  was  then 
a  judgment  for  the  plaintiff"  for  the  amount  of  the  bond 
and  interest.  And  thereupon  Watkins  applied  to  this 
court  for  a  supersedeas^  which  was  allowed. 
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1857.        Holladay^  for  the  appellant. 
TermT      There  was  no  counsel  for  the  appellee. 


Watkins      i^^^^  j      rpj^^  ^^^j^^^  tendered  by  the  plaintiff  in  error 


V. 


Hopkins'  appear  to  be  five  in  number  and  they  were  all  rejected 
by  the  court ;  and  the  question  here  is  wxre  they  all 
properly  so  rejected. 

The  fifth  plea  consists  of  a  specification  of  items  and 
the  sevenil  amounts  thereof,  which  the  party  claimed, 
with  a  general  averment  that  the  defendant  in  error 
was  indebted  to  him  in  the  same  by  way  of  ofl^t. 
The  items  claimed  are  however  all  of  an  equitable 
character  going  to  the  consideration  of  the  bond  sued 
on,  and  could  not  constitute  the  subject  of  an  oflfeet 
under  the  general  law  of  offsets,  and  the  plea  fails 
sufficiently  to  aver  the  elements  which  would  consti- 
tute a  good  equitable  oftset  under  our  statute,  nor  is  it 
verified  by  affidavit  as  the  statute  requires.  It  was 
therefore  properly  objected  to  by  the  court. 

The  fourth  plea  avers  (by  reference  to  the  first)  that 
the  bond  sued  on,  was  given  for  the  third  and  last  in- 
stallment of  the  purchase  money  of  two  tracts  of  land 
sold  by  the  defendant  in  error  to  the  plaintiff,  a  com- 
plete title  to  which  was  to  be  made  upon  the  payment 
of  that  installment.  It  then  avers  that  the  plaintifl  in 
error  had  performed  all  parts  of  the  contract  on  his 
part  and  had  offered  to  pay  the  amount  of  the  bond  on 
the  defendant's  conveying  the  property  by  a  sufficient 
legal  title,  which  he  had  failed  to  do;  by  reason 
whereof  the  consideration  of  the  bond  had  failed  to  the 
extent  of  two  hundred  and  fifty  dollars,  for  which 
faihire  he  claimed  compensation  to  that  amount. 

It  is  somewhat  difficult  to  determine  the  exact  gki 
of  the  plea  or  the  precise  scope  which  the  pleader  in- 
tended to  give  it.  It  is  not  a  plea  in  bar  of  the  action 
because  of  the  failure  of  *the  defendant  in  error  to 
comply  with  a  precedent  or  concurrent  condition  on 
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the  performance  of  which  or  the   oiFer  to   perform  it,     1857. 
only,  he  would  be  entitled  to  his  action.     Nor  is  it  the    5SrmT 

plea  of  a  vendee  of  lands  who  waives  his   right  to  the  

specific  execution  of  the   contract  at  the   hands  of  a  ^^^^^i"^ 
court  of  equity  and  goes  for  complete   reimbursement  Hopkins' 

6x'or 

in  the  form  of  damages  for  the  vendor's  breach  of  the 
contract.  For  whilst  it  alleges  the  purchase  of  lands 
at  a  price  of  which  the  bond  for  five  hundred  dollars 
sued  on  was  but  the  third  and  last  installment,  it 
claims  only  the  sum  of  two  hundred  and  fifty  dollars 
as  compensation  for  the  breach  of  the  contract.  It 
must  be  regarded  therefore  that  the  party  is  claiming 
both  the  right  to  have  the  contract  executed  specifi- 
cally by  a  conveyance  of  the  title  and  also  by  this 
plea,  compensation  for  the  breach  of  the  contract  in 
the  failure  to  make  it.  This  I  apprehend  he  cannot 
do.  He  cannot  hold  to  both  rights  of  action  to  wit, 
the  one  in  equity  for  the  conveyance  of  the  title,  and 
the  other  at  law  for  damages  for  the  breach  of  the 
contract  in  the  failure  to  make  it.  It  has  been  held 
upon  the  construction  of  this  statute  that  in  an  action 
on  a  bond  for  the  purchase  money  of  land  a  plea  of 
failure  of  consideration  upon  equitable  grounds  re- 
quiring a  recission  of  the  contract  and  a  reinvestment 
of  the  obligee  with  the  interest  sold  to  the  obligor,  is 
inadmissible.  Shijiett  ^c,  v.  The  Orange  Humane  So- 
ciety,  7  Gratt.  297.  And,  e  conversOy  I  think  it  equally 
clear  that  in  such  an  action  a  plea  of  failure  of  con- 
sideration by  the  party's  rehisal  or  neglect  to  make  a 
title  according  to  his  contract  and  showing  that  the 
vendee  was  entitled  to  a  specific  performance  of  the 
contract  without  a  plain  election  to  waive  such  relief 
and  to  go  for  entire  damages  for  breach  of  the  con- 
tract would  not  be  authorized  by  the  statute.  The 
party  must  make  his  election;  and  if  he  will  claim 
the  right  to  specific  execution,  he  cannot  also  come 
with  his  action  or  plea  under  this  statute  for  damages 
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1867.     generally,  for  breach  of  the  contract  to  make  the  title, 
Tem^^  Whether  in  a  case  in  which  special   damage  has  been 

sustained  by  reason  of  the  vendor's  failure  to  make  the 

Watkins  ^j^.]^  \^  ^j^^  |.jjj^^  according  to  his  contract,  the  vendee 
Hopkins'  may  claim  compensation  in  this  form,  it  is  not 
necessary  to  decide  in  this  case,  as  nothing  of  that 
kind  is  alleged  in  this  plea,  the  claim  being  for  com- 
pensation, generally,  ior  the  vendor's  breach  of  con- 
tract in  failing  to  make  the  title.  I  think  this  plea 
was  not  authorized  by  the  statute  and  was  properly  re- 
jected. 

The  tirst  second  and  third  pleas  allege  the  contract 
for  the  sale  of  the  two  tracts  of  land  and  that  the 
bond  sued  on  was  given  for  the  third  and  last  install- 
ment of  the  purchase  money,  and  they  aver  a  partial 
feilu re  of  consideration  in  the  following  particulars: 
the  iirst,  that  the  vendor  had  never  delivered  posses- 
sion of  a  portion  of  one  of  the  tenements  sold ;  the 
second  that  he  did  not  deliver  possession  of  either  of 
the  tenements  sold  for  two  months  after  the  time  at 
which  by  the  contract  he  was  to  deliver  possession, 
and  the  third,  that  he  did  not  deliver  them  in  the 
plight  and  condition  in  whi(jh  they  were  at  the  time 
of  the  sale  and  in  which  by  the  contract  he  was  bound 
to  deliver  them,  but  delivered  them  in  a  damaged  con- 
dition from  injuries  done  or  permitted  in  the  mean 
time  to  the  tenements  and  freehold.  Now  [>ossession 
of  the  whole  subject  sold  and  at  the  time  and  in  the 
condition  stipulated  for  in  the  contract,  may  fairly  and 
legitimately  be  considered  part  and  parcel  of  the  con- 
sideration moving  from  the  vendee,  and  if  the  vendor 
fail  to  make  good  his  undertaking  in  these  respects, 
there  can  be  no  reason  why  the  vendee  should  not  be 
entitled  to  compensation  for  the  loss  thereby  occa- 
sioneil.  He  does  not  get  all  which  he  stipulated  tor 
and  for  which  he  promised  to  pay  the  agreed  price. 
The  diminution  in  the  value  of  the  subject  by  reason 
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of  the  vendor's  shortcomings  should  therefore  in  some     1857. 
form  be  made  good  to  the  vendee,  and  I  can  perceive    j^^7 

no  good  reason  why  compensation  should  not  be  made 

in  this  form  by  an  equitable  plea  of  oftset  under  our  Watkina 
statute.  Indeed  it  seems  a  very  appropriate  mode  by  Hopkins' 
which  the  diminution  in  the  value  of  the  thing  pur- 
chased may  be  compensated  by  a  correspondent  dimi- 
nution of  the  price  to  be  paid.  There  is  nothing  in 
the  terms  of  the  statute  to  restrict  the  plea  of  equita- 
ble setoff  to  contracts  in  relation  to  personalty.  The 
terms  of  the  act  are  general,  "  in  any  action  on  a  con- 
tract," and  it  includes  contracts  by  deed  us  well  as  by 
parol,  and  there  can  be  no  reason  for  excluding  all 
contracts  relating  to  the  sale  and  purchase  of  real 
property  from  the  operation.  In  a  case  indeed  as  we 
have  seen  where  the  equitable  grounds  relied  on  would 
require  a  rescission  of  the  contract  and  a  reinvestment 
of  the  vendor  with  the  interest  alleged  to  have  been 
sold,  a  plea  of  failure  of  consideration  under  this  sta- 
tute could  not  be  relied  on.  And  upon  the  terms  of 
the  statute  which  authorize  the  plea  in  case  of  a  breach 
of  warranty  of  the  title  or  soundness  of  personal  pro- 
perty, it  maybe  argued  that  such  a  plea  is  inferentially 
excluded  in  case  of  a  breach  of  warranty  of  the  title 
to  real  estate. 

In  Pence^  ^.  v.  Huston^s  ex^orSy  6  Graft.  304,  this 
question  was  raised,  but  was  not  decided  because  the 
court  thought  that  the  matter  of  the  plea  showed  that 
the  defendant  would  have  been  entitled  to  relief  either 
at  law  or  in  equity  and  constituted  a  substantial  de- 
fense to  the  action.  And  as  the  plaintiff  instead  of 
objecting  to  the  filing  of  the  plea  or  demurring,  had 
taken  issue  upon  it  and  there  had  been  a  verdict  for 
the  defendant  the  question  whether  the  defense  was 
authorized  by  the  statute  did  not  arise,  the  defect,  if 
any,  being  cured  by  the  act  ot' jeofails.  But  in  this 
case,  the  claim  is  for  compensation  for  a  partial  failure 
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1857.    of  consideration  only,  and  the  matters  shown  in  the 
T^m?^  pl^^  make  no  case  for  a  rescission  of  the  contract :  in 

fact  they  proceed  on  the  assumption  that  the  contract 

Wa^ins  ^^^  \)QQii  in  part  executed,  and  in  part  is  yet  to  be  exe- 
Hopkins'  cuted,  and  for  a  part  as  to  which  it  has  not  been  and 
cannot  now  be  specifically  executed,  compensation  is 
to  be  made.  That  the  vendee  claims  to  have  specific 
execution  by  a  conveyance  of  the  title  constitutes  uo 
objection.  This  is  in  perfect  consistence  with  the 
claim  for  compensation  for  the  failure  in  those  particu- 
lars as  to  which  specific  performance  cannot  be  had. 
The  vendor  is  bound  to  make  good  his  contract  in  all 
its  parts,  and  if  in  any  he  cannot  now  perform  it  spe- 
cifically, he  must  make  compensation.  It  will  not  do 
for  him  to  say  that  if  he  makes  the  title  and  the  vendee 
accepts  his  conveyance  the  latter  thereby  waives  his 
claim  to  compensation  for  the  failure  to  deliver  pos- 
session at  the  time  and  in  the  condition  stipulated  for. 
In  practice  it  has  not  been  unusual  where  a  vendee 
comes  with  a  bill  for  specific  execution  for  the  court 
of  chancery  to  decree  the  title  and  also  to  go  on  and 
give  an  account  of  rents  and  profits  and  for  waste 
done  to  the  inheritance  during  the  time  for  which  the 
possession  was  improperly  withheld  as  well  as  com- 
pensation for  deficiency  in  quantity  upon  the  princi- 
ples of  that  court,  upon  the  ground  that  having  pos- 
session of  the  subject  it  will  give  complete  relief  and 
save  the  necessity  of  further  litigation.  And  if  the 
correctness  of  this  practice  may  be  successfully  ques- 
tioned (as  to  which  I  express  no  opinion)  certainly  the 
vendee  may  maintain  his  action  at  law  against  the 
vendor  for  damages  for  his  breach  of  the  contract; 
and  in  either  view,  where  he  is  sued  upon  the  contract 
on  his  part,  he  may  assert  his  claim  against  the  vendor 
by  plea  in  the  nature  of  a  setoff  under  the  statute. 
The  object  of  the  statute  is  to  save  litigation  by  ena- 
bling the  parties  to  settle  all  the  matters  in  coutro- 
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versy  in  one  suit,  and  to  effectuate  this  purpose,  it    1857. 
should  where  necessary  receive  a  liberal  construction.    Teira7 

No  objection  can  be  raised  in  this  case  upon  the — 

idea  that  the  statute  does  not  authorize  the  plea  in  the  ^*^^"^ 
case  of  a  breach  of  warranty  of  the  title  to  real  pro-  Hopkins' 
perty,  as  the  claim  is  founded  on  an  executory  con- 
tract of  sale  stipulating  for  the  possession  of  the  pre- 
mises at  a  certain  time  and  in  a  certain  condition  as 
well  as  for  the  conveyance  of  the  legal  title,  and  the 
alleged  breach  relates  to  the  possession  only  and  not 
in  any  manner  to  the  title. 

I  think  therefore  the  three  first  pleas  set  out  in  the 
bill  of  exceptions  although  in  some  respects  defective 
in  point  of  form  are  yet  good  in  substance  and  should 
have  been  received  by  the  court ;  and  am  of  opinion 
to  reverse  the  judgment  and  remand  the  cause  with 
directions  to  permit  them  to  be  filed. 

The  other  judges  concurred  in  the  opinion  of 
Lee,  J. 

Judgment  reversed. 
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^\^^-  Cocke  r.  The  Commonwealth. 

October 

Term. 

November  13. 

1.  An  indictment  charges  the  forgery  of  an  endorsement  on  a  ne- 

gotiable note,  which  is  described  as  to  the  amount,  date,  to 
to  whom  payable  and  when  due ;  but  the  indictment  doee 
not  state  who  is  the  maker  of  the  note  or  where  it  is  payable. 
It  is  a  good  indictment. 

2.  Upon  a  trial  for  the  forgery  of  an  endorsement  on  a  note,  the 

commonwealth  having  proved  that  the  note  went  into  the 
prisoner's  possession,  and  notice  to  the  prisoner  to  prodace 
it,  may  prove  the  note  and  the  forgery  in  its  absence ;  and 
the  note  having  been  deposited  in  bank  for  collection,  the 
original  entries  in  the  book  of  the  note  clerk  of  the  bank, 
proved  by  the  clerk  to  have  been  made  by  him  from  the 
note,  are  competent  evidence  to  prove  that  the  note  and  en- 
dorsement thereon  was  as  described  in  the  indictment 

3.  The  indictment  charges  in  one  count  the  forgery  of  a  note,  and 

in  another  count  the  forgery  of  an  endorsement  upon  the 
note.  Tlie  jury  find  the  prisoner  not  guilty  on  the  first 
count;  and  then  say,  "On  the  second  count,  viz:  that  of 
uttering  a  negotiable  note  knowing  it  to  be  forged,  we  find 
the  prisoner  guilty,  and  afi^x  the  term  of  his  imprisonment 
for  the  term  of  two  years."  The  verdict  upon  the  second 
count  is  too  uncertain  to  authorize  any  judgment  upon  it; 
and  a  ren  ire  facias  de  novo  on  that  count  should  be  awarded. 

At  the  April  term  1854  of  the  Circuit  court  of  the 
city  of  Richmond,  Edwin  Cocke  was  indicted  for 
forgery.  The  first  count  was  for  the  forgery  of  an 
endorsement  of  the  name  of  J.  V.  Crawford  upon  a 
paper  purporting  to  be  a  negotiable  note  for  the  sum 
of  ninety-five  dollars  and  six  cents,  bearing  date  the 
16th  day  of  April  1852,  payable  to  Crawford,  or  order, 
four  months  after  date.  The  second  count  was  for 
uttering  as  true  the  forged  endorsement  upon  a  note 
described  as  in  the  first  count. 
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Wheu  the  prisoner  was  arraigned  he  moved   the     1855. 
court  to  quash  the  indictment  against  him,  and  each    xenn/ 

count  thereof;  but  the  court  overruled  the   motion ;  

and  the  prisoner  then  pleaded  "  not  guilty."  ^Caro *^ 

On  the  trial  which  commenced  on  the  30th  of  April 
1854,  the  commonwealth  called  a  witness,  Robert 
Hill,  and  asked  him  if  he  knew  any  thing  of  the 
forgery  charged  against  the  prisoner  of  a  certain  note 
for  ninety-five  dollars  and  six  cents,  dated  April  16th, 
1852,  payable  to  J.  V.  Crawford,  or  order,  four  months 
after  the  date  of  said  note.  Whereupon  the  prisoner 
by  his  counsel  called  for  the  production  of  the  note, 
and  objected  to  any  evidence  of  its  contents  being 
given.  But  the  attorney  for  the  commonwealth  pro- 
duced a  notice  to  the  prisoner,  dated  the  12th  of 
April,  requiring  him  to  produce  before  the  court  a 
note  described  as  in  the  indictment,  and  for  an  en- 
dorsement of  the  name  of  Crawford,  on  which  note 
he  had  been  indicted  for  forgery ;  and  stating  that  if 
the  note  was  not  produced  he  would  offer  secondary 
evidence  of  its  contents :  And  the  attorney  stated  that 
he  proposed  to  prove  by  the  witness  that  the  note  had 
gone  into  the  possession  of  the  prisoner.  To  this  no- 
tice the  prisoner  objected  as  insufficient,  it  having 
been  served  on  Saturday  at  5  P.  M.  whdu  the  court 
commenced  its  session  on  the  next  Tuesday  ;  and  also 
as  informal  as  not  describing  the  paper  described  in 
the  indictment.  But  the  court  overruled  the  objec- 
tion to  the  notice,  and  admitted  the  secondary  evi- 
dence of  the  contents  of  the  note  :  And  the  prisoner 
excepted. 

Hill  deposed  that  the  prisoner  gave  to  him  a  note 
similar  to  the  one  described  in  the  indictment,  the 
date  of  which  he  could  not  recollect,  for  the  sum  of 
ninety-five  dollars  and  six  cents,  purporting  to  be 
drawn  by  Edwin  Cocke,  and  endorsed  by  J.  V.  Craw- 
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1855.     ford ;  but  that  he  could  not  say  whether  or  not  it  was 
TernL^  payable  to  order.     That  he  sold  it  as  a  negotiable  note, 


but  could  not  say  at  what  bank  it  was  payable.     That 

^C^*^  he  sold  the  note  to  H.  J.  Christian,  and  paid  the  pro- 
ceeds to  the  prisoner.  That  afterwards  there  was  a 
rumor  that  the  note  was  forged,  and  he  had  a  conver- 
sation with  the  prisoner,  in  which  the  prisoner  said  it 
was  genuine,  and  requested  him  to  take  the  note  back 
from  Christian,  and  that  he  would  convince  Crawford 
it  was  genuine.  That  he  paid  Christian  for  the  note, 
who  gave  witness  his  order  on  the  bank  for  it ;  that 
under  this  order  it  was  withdrawn  from  the  bank ;  and 
he  afterwards  purchased  a  piece  of  property  from  the 
prisoner  and  gave  the  note  as  money.  The  note  was 
in  the  Farmers  Bank. 

The  commonwealth  then  introduced  Charles  B.  Wil- 
liams as  a  witness ;  who  deposed  that  he  was  the  note 
clerk  in  the  Farmers  Bank.  That  he  recollected  ge- 
nerally that  he  saw  a  note  purporting  to  be  drawn  by 
Edwin  Cocke,  and  endorsed  by  J.  V.  Crawford,  but 
what  was  the  amount  of  the  note,  or  its  date,  or 
where  it  was  payable,  he  could  not  say.  That  from 
his  general  knowledge  of  Crawford's  signature,  de- 
rived from  seeing  his  checks  and  notes,  he  suspected 
that  the  notS  which  he  saw  was  a  forgery.  And  that 
he  was  unable  from  his  own  knowledge  to  give  any 
other  testimony  in  respect  to  said  note;  but  that  he 
had  in  court  the  book  kept  by  him  which  contained  a 
description  of  the  note,  which  description  was  taken 
by  him  from  the  said  note  about  the  time  it  was  de- 
posited, and  registered  in  said  book  as  the  original 
record  of  the  particulars  and  identity  of  said  note: 
and  that  the  particulars  of  description  set  out  in  this 
book  were  sustained  by  another  book,  which  was  also 
an  original  record  kept  by  the  witness,  and  that  the 
entries  therein  relating  to  said  note  were  taken  from 
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the  note  itself,  and  made  by  him.     But  the  entries  in     1855. 
these  books  do  not  state  in  which  of  the  banks  at    xermu^ 
Richmond  the  note  was  payable.  

The  commonwealth  then  offered  in  evidence  the  ^aoe*® 
books  spoken  of  by  the  witness  in  connection  with 
his  evidence,  so  far  as  they  related  to  said  note.  To 
the  admission  of  these  books  the  prisoner  by  his  coun- 
sel objected;  but  the  court  overruled  the  objection 
and  admitted  the  evidence:  Whereupon  the  prisoner 
again  excepted. 

The  jury  having  retired  after  the  argument  of  the 
cause  was  concluded,  came  into  court  and  rendered  a 
verdict  as  follows : 

We  the  jury  in  this  case  beg  leave  to  state  that  on 
the  first  count  of  the  indictment  it  is  our  opinion  for- 
gery is  not  clearly  proven,  and  we  therefore  find  the 
prisoner  not  guilty  on  this  charge. 

On  the  second,  viz:  that  of  uttering  a  negotiable 
note,  knowing  it  to  be  forged,  we  find  the  prisoner 
guilty,  and  aflix  his  sentence  to  imprisonment  in  the 
penitentiary  for  the  term  of  two  years,  the  shortest 
allowed  under  the  law. 

But  in  consideration  of  the  mitigating  circumstances 
of  the  case,  we  each  individually  do  earnestly  recom- 
mend the  said  Edwin  Cocke  to  the  clemency  of  his 
excellency  Governor  Johnson. 

Aft^r  the  reading  of  the  verdict,  the  clerk  of  the 
court  asked  if  he  should  put  the  verdict  in  proper 
form;  and  the  counsel  for  the  prisoner  thereupon 
objected  to  any  alteration  of  it,  and  insisted  that  it 
should  be  entered  literally  as  the  jury  had  rendered 
it.  But  the  court  permitted  the  clerk  to  put  the  ver- 
dict in  the  following  form : 

"  We  the  jury  find  the  prisoner  not  guilty  upon  the 
first  count  of  this  indictment;  but  we  find  him  guilty 
upon  the  second  count  of  the  same,  and  ascertain  the 
Vol.  XIII — 95 
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selves  admissible  in  evidence.     Courtney^ s  CasCy  6  Rand.     1855. 
666.     And  though  it  is  said  they  may  be  given  in  evi-    xerm.' 

dence  in  connection  with  the  evidence  of  the  teller ;  

that  is  where  the  teller  is  able  to  testify  as  to  the  facts.  ^^^^ 
But  where  the  witness  knows  nothing,  as  was  the  case 
with  the  witness  in  this  case,  the  mere  introduction  of 
him  as  a  witness  cannot  render  the  books  admissible 
evidence. 

4th.  That  the  verdict  was  too  uncertain  to  autho- 
rize a  judgment  upon  it;  or  it  should  have  been 
a  judgment  of  acquittal.  They  referred  to  Starkie 
Crim  PI.  p.  383  to  396;  Anonymous,  3  Salk.  R.  373;  6 
Comy.  Dig.  title  Pleader,  Verdict,  §  20 ;  8  Bac.  Abr. 
Verdict,  C,  p.  98 ;  The  King  v.  Woodfall,  5  Burr.  R. 
2661 ;  Sharff  v.  The  Commonwealth,  2  Binn.  R.  514 ; 
Commonwealth  y.  Call,  21  Pick.  R.  609;  Dyer  v.  'I  he 
Commonwealth,  23  Id.  402 ;  1  Archb.  Cr.  Pr.  &  PI. 
Verdict,  176,  note  4 ;  PercamVs  Case,  4  Leigh,  686 ; 
nation's  Case,  3  Gratt.  623;  Marshall's  Case,  5  Id. 
663;  Perkins'  Case,  7  Id,  651;  Powell's  Case,  11  Id. 
822. 

The  Attorney  General,  for  the  commonwealth,  in- 
sisted : 

1st.  That  the  statute  now  dispensed  with  the  neces- 
sity of  setting  out  the  paper  forged ;  and  allows  a  de- 
scription which  would  be  good  in  larceny.  And  in 
larceny  as  the  paper  is  !iot  in  possession  of  the  com- 
monwealth it  cannot  be  described  minutely.  He  re- 
ferred to  2  Russ.  on  Crimes  108,  109,  110,  372  to 
385 ;  Keame's  Case,  1  Va.  Gas.  109 ;  Pom^roy's  Case, 
2,  Id.  342. 

2d.  That  the  notice  was  unnecessary;  but  when  it 
was  proved  that  the  paper  was  in  possession  of  the 
prisoner  the  proof  of  the  paper  was  admissible.  In- 
deed it  was  admissible  without  that  proof;  though  if 
the  paper  was  in  possession  of  the  commonwealth,  it 
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1855.    would  be  suspicious  if  it  waa  not  produced.     Kxrlis 
^T^m!"  Case,  9  Leigh  627 ;  Moore's  (Jase,  2  Leigh,  701. 

3d.  As  to  the  books  of  the  bank  as  evidence,  he  re- 

^^^  ferred  to  1  Starkie's  Evi.  128,  129. 

4th.  That  the  verdict  on  the  second  count  was 
guilty.  That  the  videlicet  referring  to  the  count  is  re- 
pugnant not  only  to  the  count  but  to  the  verdict 
The  jury  find  expressly  that  on  the  second  count  the 
prisoner  is  guilty ;  and  they  have  only  added  a  matter 
under  a  videlicet,  which  is  surplusage,  and  may  there- 
fore be  disregarded.  He  referred  to  1  Wms.  Saund. 
169;  2  Td.  290,  note  1 ;  Pomeroy's  Case,  2  Va.  Cas. 
342 ;  Boairight  v.  Meggs,  4  Munf.  145  ;  Roa7u  v.  Drum- 
mond,  6  Rand,  182. 

Allen,  P.  delivered  the  judgment  of  the  court : 
It  seems  to  the  court  here,  that  the  verdict  of  the 
jury  upon  the  second  count  in  the  indictment  is  too 
uncertain  to  authorize  any  judgment  upon  the  said 
verdict  and  finding  on  the  second  count  of  the  said  in- 
dictment, and  that  the  judgment  of  the  Circuit  court 
on  the  verdict  on  said  second  count  is  erroneous.  It 
further  seems  to  the  court,  that  there  is  no  other  error 
in  said  judgment.  It  is  therefore  considered  that  so 
much  of  said  judgment  as  acquits  and  discharges  the 
plaintiff  in  error  from  the  felony  charged  in  the  first 
count  of  said  indictment  be  afiirmed,  and  that  the 
residue  of  the  said  judgment  be  reversed  and  annulled  ; 
and  it  is  ordered  that  so  much  of  said  verdict  as  relates 
to  the  said  second  count  be  set  aside,  and  that  this 
cause  be  remanded  to  the  said  Circuit  court  with 
directions  to  award  a  venire  facias  de  novo  upon  the 
said  second  count  of  said  indictment,  and  for  fiirther 
proceedings,  &c. 
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Hunt  v.  Thb  Commonwealth.  1855. 

October 


November  23. 

1.  Upon  a  trial  for  the  larceny  of  a  bank  note,  the  property  of  G, 

of  the  value  Jof  twenty  dollars,  it  is  error  to  instruct  the 
jury,  that  if  they  believe  from  the  evidence  that  G  lost  a 
bank  note  of  the  value  of  twenty  dollars,  and  that  the  same 
was  afterwards  found  in  the  possession  of  the  prisoner,  they 
ought  to  find  him  guilty,  unless  his  possession  of  the  note 
was  explained  by  testimony. 

2.  The  mere  possession  of  goods  which  had  been  actually  lost 

does  not  furnish  any  conclusive  or  even  prima  fade  proof  of 
guilt ;  of  itself  it  does  not  raise  the  suspicion  of  guilt. 

3.  To  constitute  larceny  in  the  finder  of  goods  actually  lost,  it  is 

not  enough  that  the  party  has  general  means  by  the  use  of 
proper  diligence,  of  discovering  the  true  owner.  He  must 
know  the  owner  at  the  time  of  finding,  or  the  goods  must 
have  some  mark  about  them  understood  by  him  or  presuma- 
bly known  by  him,  by  which  the  owner  can  be  ascertained  : 
And  he  must  appropriate  them  at  the  tim^  of  finding  with  in- 
tent to  take  entire  dominion  over  them. 

This  was  an  indictment  against  Calvin  Hunt  in  the 
Circuit  court  of  Mercer  county,  for  the  larceny  of  a 
bank  note.  The  case  is  stated  by  Judge  Allen  in  his 
opinion. 

The  case  was  submitted  by  the  Attorney  General^  for 
the  commonwealth. 

There  was  no  counsel  for  the  prisoner. 

Allen,  P.  The  prisoner  was  indicted  for  stealing 
a  bank  note  for  the  payment  of  twenty  dollars,  the 
property  of  Green  Gore.  The  first  count  charges  the 
stealing  of  a  bank  note  for  the  payment  of  twenty 
dollars,  without  further  description.  The  second 
count   charges  the  stealing   of  a  bank   note  on   the 


Term. 
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1865.     Bank  of  the  Valley  of  Virginia,  issued  at   Winchester 
^^m.'  i»  Virginia,  dated  the day  of  July  1853,   for  the 


payment  of  twenty  dollars.     On  the  trial  the  prisoner 
^ase'^   excepted  to  three  instructions  to   the  jury,   given   at 
the  instance  of  the  commonwealth's  attorney. 

By  the  first  the  court  instructed  the  jury  that  if  they 
believed  from  the  evidence  that  Gore  lost  a  bank  note 
of  the  value  of  twenty  dollars,  and  that  the  same 
was  afterwards  found  in  the  possession  of  the  pris- 
oner, that  then  they  ought  to  find  him  guilty,  unless 
his  possession  of  the  stolen  note  is  explained  by  testi- 
mony. 

There  is  no  statement  of  the  facts  which  the  evidence 
offered  proved  or  tended  to  prove.  But  as  the  instruc- 
tions were  given,  it  must  be  taken  that  they  were  per- 
tinent to  the  facts  proved  or  which  the  evidence 
tended  to  prove.  And  if  they  do  not  propound  the 
law  correctly,  the  prisoner  may  avail  himself  of  the 
error  if  prejudicial  to  him. 

To  constitute  larceny  of  the  kind  set  out  in  the  in- 
dictment, there  must  be  a  taking  animo  furandi^  and 
against  the  will  of  the  owner.  At  one  time  it  was 
supposed  that  if  the  finder  of  goods  converts  them  to 
his  own  use  with  the  full  knowledge  of  the  owner,  it  is 
not  larceny,  there  being  no  trespass  committed  in  ob- 
taining possession.  Lord  Coke,  3  Inst.  108,  says,  if 
one  lose  his  goods  and  another  finds  them,  though  he 
convert  them  animo  furandi  to  his  own  use,  yet  it  is  no 
larceny,  for  the  first  taking  is  lawful.  So  he  says,  if 
one  find  treasu retro ve  or  waif,  or  stray  and  convert 
them  ut  supra,  it  is  no  larceny,  both  in  respect  of  the 
finding,  and  also  for  iheitdominusrerum  non  apparet^ideo 
cujus  sunt  inceiHum  est.  To  the  same  eflTect  is  1  Hale  P. 
P.  C.  506. 

The  precise  eftect  of  these  propositions  of  Coke  and 
Hale  was  considered  in  the  case  of  Regina  v.  Thmhoniy 
5  British  Crown  Cas.  387  ;  and  it  was  there  determined 
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that  if  lost  goods  are  taken  originally   animo  furandiy     1865. 
that  is  with  the  intent  not  to  take  a  partial  or  tem-    xerm.' 


porary  possession,  but  to  usurp  the  entire  dominion 
over  them,  but  under  such  circumstances  as  to  warrant  q^^ 
the  jury  in  finding  that  at  the  time  of  the  appro- 
priation the  prisoner  really  believed  the  owner  could 
neither  find  the  chattel  or  be  found  himself,  such 
appropriation  is  not  larceny.  But  that  lost  goods 
which  the  taker  justly  believes  to  have  been  lost, 
may  be  taken  and  converted  so  as  to  constitute  the 
crime  of  larceny,  when  the  party  finding  may  be  pre- 
sumed to  know  the  owner  of  them,  or  there  is  any 
mark  upon  them,  presumably  known  by  him,  by  which 
the  owner  can  be  ascertsiined.  This  case  was  reviewed 
and  approved  in  the  subsequent  case  of  Regina  v. 
Preston^  3  British  Crown  Gas.  357.  In  the  last  case 
it  was  held  that  where  a  bank  note  is  lost,  and  is 
found  by  a  person  who  appropriates  it  to  his  own  use, 
the  jury  are  not  to  be  directed  to  consider  at  what 
lime  the  prisoner  after  taking  it  into  his  possession, 
resolved  to  appropriate  it  to  his  own  use,  but  whether 
at  the  time  he  took  possession  of  it,  he  knew  or  had 
the  means  of  knowing  who  the  owner  was,  and  took 
possession  of  it  with  intent  to  steal  it.  If  the  original 
post?e8sion  ot  it  was  an  innocent  one,  no  subsequent 
change  of  his  mind,  or  resolution  to  appropriate  it  to 
his  own  use  would  amount  to  a  larceny. 

From  these  decisions  it  appears,  says  the  annotator, 
2  Waterman's  Archbold  388,  that  a  taking  by  finding 
in  larceny  may  be  classed  under  three  heads  :  "  1st. 
Where  upon  the  finding  there  is  no  intention  to  ap- 
propriate the  thing  found  to  his  own  use,  but  on  the 
contrary  the  finder  intends  to  restore  it  to  the  owner 
if  he  be  found,  but  afterwards  he  disposes  of  it  to  his 
own  use  either  before  or  even  after  he  knows  who  the 
owner  is,  this  is  not  larceny,  because  there  was  no 
animus  furandi  at  the  time  of  the  taking.     2d.     Where 
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1865.    the  party  finds  goods  that  have  been  actually  lost,  or 
Tenn/  reasonably  supposed  by  him  to   have  been  lost,  and 

appropriates  them  with  intent  to  take  entire  dominion 

^Cfiaa.^  over  them,  really  believing  then  that  the  owner  cannot 
be  found,  and  he  afterwards  dispose  of  them  to  his 
own  use,  either  before  or  even  after  he  knows  who 
the  owner  is,  it  is  not  larceny,  because  the  taking, 
though  not  exactly  innocent,  was  not  punishable,  and 
could  .not  be  made  the  subject  of  an  action  of  tres- 
pass. 8d.  Where  goods  lost  or  supposed  to  be  lost  as 
aforesaid,  are  found  and  appropriated  with  the  like 
intent,  the  party  at  the  same  time  knowing  or  reason- 
ably believing  that  the  owner  can  be  found,  this  is 
larceny,  whether  the  finder  afterwards  convert  them 
to  his  own  use  or  not."  TJndeb  these  rules  it  is  not 
enough  that  the  party  has  general  means  by  the  use 
of  proper  diligence  of  discovering  the  owner.  He 
must  know  the  owner  at  the  time  of  the  finding,  or 
the  fijoods  must  have  some  mark  about  them  under- 
stood by  him  or  presumably  known  by  him,  by  which 
the  owner  can  be  ascertained. 

Whether  goods  were  actually  lost,  whether  appro- 
priated by  the  finder  lucri  causa,  with  intent  to  take 
entire  dominion  over  them  at  the  time,  whether  at  the 
time  he  so  acquires  possession  he  knew  the  owner,  or 
by  some  mark  about  them  presumably  known  by  him, 
the  owner  could  be  ascertained,  are  questions  entirely 
for  the  jury. 

In  the  application  of  these  rules  the  judge,  in  the 
case  first  referred  to,  remarks  that  "  questions  ot  some 
nicety  may  arise,  but  it  will  generally  be  ascertained 
whether  the  person  accused  had  reasonable  belief  that 
the  owner  could  be  found,  by  evidence  of  his  previous 
acquaintance  vv^ith  the  ownership  of  the  chattel,  the 
place  where  it  is  found  or  the  nature  of  the  marks 
on  it." 

From  this  it  appears  that  the  mere  possession  of 
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goods  which  had  been  actually  lost  does  not  ftirnish  any     1855. 
conclusive  or  prima  facie  proof  of  guilt :    of  itself  it    xerm.' 
does  not  raise  the  suspicion  of  guilt.  

The  most  honest  man  may  be  found  in  possession  of  q^^ 
a  chattel  proved  to  have  been  actually  lost,  but  holding 
it  with  the  intention  of  restoring  it  to  the  owner ;  and 
yet  according  to  the  terms  of  this  instruction,  the  mere 
possession  under  such  circumstances  raises  the  pre- 
sumption of  guilt,  unless  he  can  explain  by  testimony 
how  his  possession  was  acquired. 

A  man  finding  a  chattel  actually  lost,  may  instantly 
take  possession  thereof  animo  furandi,  that  is,  with  the 
intent  to  usurp  the  entire  dominion  over  it,  and  in 
pursuance  thereof  does  convert  it  to  his  own  use. 
Such  conduct  in  a  moral  aspect  of  the  transaction  may 
be  as  dishonest  as  to  steal  it,  for  although  he  may  not 
know  the  owner,  or  there  be  nothing  in  the  circum- 
stances attending  the  place  where  it  is  found,  or  the 
marks  thereon,  to  indicate  the  true  owner,  yet  he  must 
be  conscious  that  there  was  an  owner,  and  he  should 
use  all  proper  diligence  to  trace  him  out.  Yet  as  the 
property  was  in  fact  lost  and  the  owner  unknown,  and 
no  marks  existing  to  indicate  who  he  is,  such  a  taking 
animo  furandi  and  conversion  is  not  larceny,  because 
there  was  no  trespass  in  the  taking,  as  the  possession 
acquired  could  not  be  said  to  be  against  the  will  of  the 
owner  under  the  reason  of  the  rule  given  by  Lord 
Coke,  quia  dominus  rerum  non  apparet  ideo  cujus  sunt  in- 
certum  est. 

The  instruction  under  consideration  dispenses  with 
all  proof  of  the  circumstances  under  which  possession 
of  goods  which  had  been  lost  was  acquired,  the  fact 
of  ownership  known  to  the  finder  at  the  time  or  indi- 
cated by  circumstances  attending  the  finding,  or  by 
marks  on  the  property,  and  lays  down  the  law  to  be 
that  proof  of  loss  by  the  owner  and  possession  in  a 
third  person,  whether  the  finder  or  not,  amounts  to 
Vol.  XIII— 96 
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1866.     proof  of  guilt  unless  the  possession  is  explained.     The 
^Jlnf"^  instruction  furthermore  holds  that  those  circumstances 


amount  to  guilt  without  reference  to  the  question  of 
^Q^^  intent,  and  in  fact  take  from  the  jury  the  considera- 
tion of  the  question,  with  what  intent  the  possession 
was  taken,  the  intent  to  steal  laying  at  the  founda- 
tion of  the  charge  of  larceny,  and  being  a  question 
entirely  for  the  jury.  The  instruction  fiirthermore 
assumes  in  the  last  clause  that  the  note  was  stolen; 
thus  passing  upon  the  eftect  of  the  testimony  instead 
of  leaving  it  to  be  weighed  by  the  jury.  In  all  these 
particulars  the  instruction  was  erroneous,  to  the  preju- 
dice of  the  prisoner. 

The  second  instruction  whether  strictly  right  or 
wrong,  depending  on  the  facts  in  evidence,  was  imma- 
terial. If  the  prisoner  supposed  there  was  a  variance 
between  the  note  alleged  to  have  been  stolen  and  the 
note  described  in  the  second  count,  he  should  have 
moved  to  have  excluded  it  as  evidence  under  that 
count,  or  to  have  asked  for  an  instruction  applicable  to 
that  count.  But  there  being  one  count  to  which  the 
objection  did  not  apply,  and  the  instruction  as  asked 
for  and  given  applying  to  both  counts,  the  prisoner 
could  not  have  been  prejudiced  by  it. 

I  think  the  court  erred  in  the  first  instruction,  and 
for  that  error  the  judgment  should  be  reversed,  the 
verdict  set  aside,  and  the  cause  re*manded  for  a  new 
trial. 

The  other  judges  concurred  in  the  opinion  of 
Allen,  P. 

Judgment  reversed. 
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Hooker  ?).  The  Commonwealth.  1855. 

October 


November  23. 

1.  A  hoosevthongh  it  was  built  for  a  dweHing-house  and  had  been 

used  as  such,  and  althclagh  it  was  about  to  be  used  as  such 
again,  yet  having  been  unoccupied  for  ten  months  previous,  and 
being  unoccupied  when  it  is  burned,  is  not  a  dwelling-house 
within  the  meaning  of  the  statute.    Code,  ch.  192,  J  2,  p.  ?27.* 

2.  A  verdict  having  been  found  against  a  prisoner,  he  moves  the 

court  to  set  it  aside  as  contrary  to  evidence;  which  motion  is 
on  another  day  overruled.  On  the  day  when  the  motion  is 
made  and  also  when  it  is  overruled,  the  record  states  that  the 
prisoner  appeared  by  attorney;  and  there  is  nothing  in  the 
record  to  show  that  he  was  present.    This  is  error. 

John  Hooker  was  indicted  in  the  Circuit  court  of 
Patrick  county  for  burning  three  houses,  one  of  them 
an  unoccupied  dwelling-house,  the  property  of  Spen- 
cer F.  Nowlin,  situated  in  the  county  of  Patrick. 
The  case  is  stated  by  Judge  Samuels  in  his  opinion. 

Stanard^  for  the  prisoner,  and  the  Attorney  General, 
for  the  commonwealth,  submitted  the  case. 

Samuels,  J.  The  plaintiff  was  indicted  in  the  Cir- 
cuit court  of  Patrick  county,  for  having  "feloniously 
and  maliciously  set  fire  to  and  burned  three  houses, 
to  wit,  an  unoccupied  dwelling-house,  kitchen  and 
smoke-houses  and  some  fodder,  being  the  property  of 
Spencer  T.  Nowlin." 

*  Code,  ch.  192,  §  2,  p.  727.  "  If  any  free  person,  in  the  day  time, 
maliciously  burn  the  dwelling-house  of  another,  or  any  jail  or 
prison,  or  maliciously  set  fire  to  any  building  or  other  thing,  by 
the  burning  of  which  such  dwelling-house,  jail  or  prison,  shall  be 
burnt,  he  shall  be  confined  in  the  penitentiary  not  less  than  three 
nor  more  than  ten  years." 
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1855.  Upon  the  trial  evidence  was  given  tending  to  prove 
Tem!'  that  the  building  described  as  a  dwelling-house  had 

been  built  for  and  used  as  a  dwelling-house  and  for  no 

^ae  ^^^^^  purpose,  (except  as  a  place  of  deposit  for  some 
fodder  for  a  short  time,)  until  about  ten  months  before 
it  was  burnt;  that  the  owner  had  been  in  the  habit  of 
renting  it  out,  and  had  a  short  time  before  it  was  burnt 
rented  it  as  a  dwelling,  and  ordered  it  to  be  cleaned 
out  for  the  tenant,  who  had  not  taken  possession. 

The  plaintiff  on  the  trial  moved  the  court  to  in- 
struct the  jury,  if  they  believed  him  guilty,  that  upon 
the  facts  above  stated  his  offense  did  not  come  within 
the  second  section  of  chapter  192  of  the  Code  of  1849; 
which  instruction  the  court  refused  to  give :  and  there- 
upon the  plaintiff  filed  his  bill  of  exceptions  number 
one. 

The  jury  having  found  the  plaintiff  guilty  on  the 
2l8t  of  April  1855,  the  attorney  for  the  plaintiff  on 
the  24th  of  April  moved  the  court  to  set  aside  the 
verdict  as  being  contrary  to  evidence.  On  the  26th 
of  April  the  court  overruled  the  motion  to  set  aside 
the  verdict,  and  rendered  judgment  thereon.  The  en- 
tries upon  the  record  made  on  the  24th  and  26th  days 
of  April  respectively,  show  that  the  plaintiff'  appeared 
by  attorney,  and  there  is  nothing  in  the  record  to  show 
that  he  was  present  in  court  in  his  proper  person  on 
either  of  those  days. 

The  plaintiff  filed  his  bill  of  exceptions  number  two 
to  the  opinion  of  the  court  overruling  his  motion  to 
set  aside  the  verdict;  and  in  this  exception  is  set  forth 
all  the  facts  proved  at  the  trial.  No  question  is  made, 
or  can  be  made,  upon  this  part  of  the  record,  except 
that  the  building  alleged  to  be  a  dwelling-house,  was 
not  such,  within  the  true  intent  of  the  statute.  The 
facts  bearing  on  this  question  are  the  same  as  those 
set  out  in  the  first  bill,  and  further,  that  the  buildings 
burnt  were  the  property  of  Nowlin;  that  they  were 
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one  mile  distant  from  his  residence,  and  that  they  were    18^. 
burnt  by  the  plaintiff  in  the  day  time.  Term^' 


I  am  of  opinion  the  Circuit  court  erred  in  deciding 


that  the  building  described  as  a  dwelling-house,  was  ^e''* 
such  within  the  meaning  of  the  second  section  of 
chapter  192  of  the  Code  of  Virginia.  It  was  one  mile 
distant  from  Nowlin's  residence,  and  no  one  lived  or 
slept  therein ;  nor  had  it  been  occupied  as  a  dwelling 
for  about  ten  months  previous  to  its  destruction.  If 
it  had  been  within  the  curtilage  of  Nowlin's  dwelling- 
house,  but  not  adjoining  thereto,  nor  under  the  same 
roof,  it  would  have  been  excepted  out  of  the  second 
section  by  the  third  section.  It  must  therefore  be 
held  that  if  the  section  standing  alone  would  embrace 
the  case  (as  it  would  not  I  conceive,)  yet  it  falls 
within  the  exception  in  the  third  section.  The  facts 
that  a  building  has  once  been  used  as  a  dwelling-house 
and  is  intended  for  the  same  use  in  future,  do  not  of 
themselves  make  the  building  a  dwelling  house  within 
the  meaning  of  the  criminal  statutes  of  Virginia. 
The  safety  of  the  inmates  and  their  property  afford  a 
good  reason  for  denouncing  heavier  penalties  against 
crimes  perpetrated  against  dwelling-houses,  and  which 
might  endanger  both,  than  against  offenses  which  en- 
danger property  only.  Thus,  arson  of  a  dwelling- 
house,  and  of  certain  other  specified  buildings,  has 
been  regarded  as  a  crime  of  deeper  dye  than  burning 
other  buildings,  and  has  accordingly  been  visited  with 
punishment  commensurate  with  the  greater  enormity. 
The  statute,  chapter  192  of  the  Code,  intended  to  pre- 
serve this  distinction,  by  prescribing  a  greater  degree 
of  punishment  in  case  of  conviction  for  burning  a 
dwelling-house  than  for  burning  other  houses,  unless 
they  be  of  the  class  enumerated  in  the  first  and  second 
sections  of  the  statute.  The  house  alleged  in  this  case 
to  have  been  a  '*  dwelling-house,"  does  not  answer  the 
legal  definition  of  such   building,  as   well   settled  by 
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1865.     many  adjudged  cases.     See  Lyon's  Case^  1  Leach  185 ; 
Ti^m^'  Fuller's  Case,  1  Leach  186;  Haw's   Case,  2  Leach  701 ; 


Silk's  Case,  2  Leach  876.     I  am,  therefore,   of  opinion 

^we^  ^  ^^^^  ^^^  Circuit  court  erred  in  refusing  the  instruction 
prayed  for:  and  from  this  refiisal  the  jury  must  have 
been  led  to  suppose  that  the  case  came  within  the 
second  section  of  the  statute,  and  may  have  been 
thereby  induced  to  iind  a  verdict  different  from  that 
which  they  would  otherwise  have  found. 

The  record  made  up  as  it  now  stands,  shows  that 
on  the  24th  of  April  when  a  motion  was  made  to  set 
aside  the  verdict  of  the  jury,  and  again  on  the  26th  of 
April,  when  the  motion  was  overruled  and  judgment 
rendered,  the  plaintiff  appeared  by  attorney ;  and 
there  is  nothing  to  show  that  he  was  personally  pre- 
sent in  court  on  either  day.  This  is  probably  the  re- 
sult of  mere  inadvertence  in  making  up  the  record, 
yet  this  court  must  look  only  to  the  record  as  it  is. 
That  this  is  error  is  shown  by  Sperry's  Case,  9  Leigh 
623.  It  is  the  right  of  any  one,  when  prosecuted  on 
a  capital  or  criminal  charge,  '*  to  be  confronted  with 
the  accusers  and  witnesses ;"  and  it  is  within  the  scope 
of  this  right  that  he  be  present  not  only  when  the  jury 
are  hearing  his  case,  but  at  any  subsequent  stage  when 
any  thing  may  be  done  in  the  prosecution  by  which  he 
is  to  be  affected. 

The  other  *  judges  concurred  in  the  opinion  of 
Samuels,  J. 

Judgment  reversed. 
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Bicfimond. 


Term. 


Slaughter  v.  The  Commonwealth.  1856. 

January 

(Absent  Allbn,  P.) 
February  7. 

1.  An  indictment  against  S  for  keeping  an  office  and  transacting 

business  as  agent  of  the  Protection  insurance  company  of 
Hartford,  incorporated  and  authorized  by  the  state  of  Con- 
necticut, without  having  a  license  therefor,  against  the  act, 
<Scc.  does  not  state  that  the  said  company  is  an  insurance  com- 
pany.   This  is  cured  by  the  verdict.   ' 

2.  The  act,  Code,  cb.  38,  {  25,  p.  210,  is  not  in  violation  of  the  con- 

stitution of  Virginia  or  the  United  States.* 

3.  The  privileges  and  immunities  guaranteed  to  the  citizens  of  the 

states  of  the  Union  are  annexed  to  their  status  of  citizenship ; 
they  are  personal  and  may  not  be  assigned  or  imparted  by 
them  or  any  of  them  to  any  other  person  natural  or  artificial. 

4.  The  general  assembly  of  Vindnia  has  authority  to  forbid  foreign 

corporations  engaging  in  any  pursuit  within  the  state ;  and  of 
consequence  to  grant  permission  to  engage  therein  only  upon 
terms. 

5.  Taxes  on  licenses  are  not  required  by  the  constitution  of  Vir- 

ginia to  be  equal  and  uniform. 

At  the  October  term  1853  of  the  Corporation  court 
of  Fredericksburg,  Franklin  Slaughter  was  presented 
by  the  grand  jury  for  that  he  did,  on,  &c.  at,  &c.  es- 
tablish and  keep  an  office  and  transact  business  as 
agent  of  the  Protection  insurance  company  of  Hart- 
ford, incorporated  and  authorized  by  the  state  of  Con- 
necticut, without  having  a  license  therefor,  against  the 
act,  &c. 

*  Code,  ch.  38,  J  25,  p.  210.  **  No  agent  or  subagent  of  any  in- 
surance company  or  office,  incorporated  or  authorized  by  another 
state,  shall  establish  or  keep  any  office,  or  transact  the  business  of 
his  agency  within  this  state  without  a  license.  Any  person  vio- 
lating this  section,  shall  pay  a  fine  of  not  less  than  forty  nor  more 
than  one  hundred  dollars.'' 
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thorized  by  the  state  of  Connecticut.     Issue  was  made     1856. 
up  on  the  plea  of  not  guilty,  and  a  trial  had,  upon    xemK^ 

which  the  facts  alleged  in  the  presentment  were  proved,  

and  the  further  fact  that  the  members  of  the  company  ^^  * 
are  citizens  of  Connecticut.  A  verdict  was  touud  for  Case, 
the  commonwealth  assessing  the  fine  at  forty  dollars. 
Several  motions  were  made  by  the  plaintiff  in  error  for 
a  new  trial  and  in  arrest  of  judgment.  These  motions 
were  severally  overruled  and  judgment  rendered  on 
the  verdict.  The  record  was  carried  by  writ  of  error 
to  the  Circuit  court  of  Spotsylvania,  by  which  court 
the  judgment  of  the  Corporation  court  was  affirmed. 
The  record  is  brought  here  by  writ  of  error  to  the 
judgment  of  the  Circuit  court. 

Whether  the  presentment  should  have  been  ad- 
judged sufficient  upon  a  demurrer,  it  is  not  material 
here  to  enquire,  as  the  demurrer  filed  when  the  plain- 
tiff in  error  first  appeared,  was  afterwards  withdrawn. 
After  a  verdict  a  motion  in  arrest  of  judgment  for  de- 
fects in  the  presentment,  can  be  sustained  only  in  case 
it  be  so  uncertain  that  judgment  "according  to  the 
very  right  of  the  case,"  cannot  be  given  thereon. 
Although  there  is  no  distinct  averment  in  the  present- 
ment that  the  Protection  insurance  company  is  an  in- 
surance company,  and  we  are  left  to  infer  the  fact  that 
it  is  such  from  its  name,  yet  the  offense  is  "  charged 
therein  with  sufficient  certainty  for  judgment  to  be 
given  thereon  according  to  the  very  right  of  the  case." 
The  defect  in  the  presentment,  if  it  be  a  defect,  is 
cured  by  the  verdict;  and  the  motion  in  arrest  of  judg- 
ment for  this  defect  could  not  be  sustained.  Code  of 
Virginia,  ch.  207,  §  12,  p.  770. 

The  question  made  in  the  Circuit  court  and  in  this 
court  in  regard  to  the  constitutionality  of  the  statute. 
Code  of  Virginia,  ch.  38,  §  25,  p.  210,  under  which  this 
prosecution  is  had,  is  presented  by  the  motion  for  a 
new  trial,  and  that  in  arrest  of  judgment.  It  is  in-^ 
Vol.  XIII — 97 
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munities  as  such,  to  be  identical  with  the  company  in      1856. 
which  they  are  corporators.     The  privileges  and  im-    Xerm7 

munities   guaranteed  to  them  are   annexed   to   their 

status  of  citizenship.  They  are  personal,  and  may  not  fe"?g 
be  assigned  or  imparted  by  them,  or  any  of  them,  to  Case, 
any  other  person,  natural  or  artificial.  If  it  were  other- 
wise, and  these  citizens  could  impart  their  right  to 
others,  the  limitation  of  the  guaranty  to  "  citizens " 
would  be  without  practical  eftect ;  the  right  might  be 
imparted  to  classes,  and  for  purposes  in  contravention 
of  our  policy  and  laws ;  and  thus  our  welfare  or  even 
our  safety  be  endangered. 

It  must  be  conceded  by  all,  that  these  citizens  of 
Connecticut  can  have  no  greater  "  privileges  and  im- 
munities "  than  those  which  an  equal  number  of  our 
own  citizens  might  enjoy.  It  must  be  further  con- 
ceded by  every  one  in  Virginia,  that  fifty  or  a  hundred 
(whatever  number)  citizens  of  Virginia  could  not 
without  a  charter  associate  themselves  together,  and 
usurp  the  franchise  of  a  corporation ;  adopt  a  corpo- 
rate name  or  seal;  nor  establish  a  perpetual  succes- 
sion, nor  exempt  their  members  from  personal  liability 
for  contracts  of  the  association ;  nor  to  any  extent 
affect  or  repeal  the  laws  regulating  the  succession  to 
property,  real  or  personal.  In  fine,  it  must  be  con- 
ceded, that  our  citizens,  in  any  number,  of  their  own 
motion,  and  in  virtue  of  their  mere  citizenship,  could 
do  no  corporate  act  whatever.  Regarding  citizens  of 
Connecticut  and  of  Virginia  respectively  as  having 
equal  privileges  and  immunities  in  this  respect,  we 
must  hold  that  mere  citizenship  in  Connecticut  confers 
no  corporate  franchise  in  Virginia. 

It  is  said  however,  in  eftect,  that  the  charter  in  Con- 
necticut confers  the  corporate  existence,  and  also  the 
faculty  of  trading  as  a  corporation;  and  that  the 
federal  constitution  guarantees  to  the  corporators  the 
right  to  trade  in  Virginia  as   our  own   citizens  may 


Digitized  by 


Google 


772  COURT   OF   APPEALS   OP   VIRGINIA. 

1856.    trade.     The  reply  is  obvious,  that  we  do  not  recognize 
^Tera7  *^^  authority  of  Connecticut   to  confer  on  her  own 

citizens  privileges  or  immunities  in  Virginia,  which 

^^f^"  we  have  not  given  to  our  own  citizens  within  the 
Case,  state.  Our  own  citizens,  without  a  charter  from  our 
own  authorities,  can  do  no  corporate  act  within  the 
state.  Those  of  Connecticut  can  be  in  no  better  po- 
sition. The  general  assembly  of  Virginia  alone  has 
authority  to  say  how  far  the  general  rules  of  property 
and  the  general  law  of  liability  for  contracts  shall  be 
varied  in  favor  of  corporations.  They  have  heretofore, 
by  general  laws  and  by  private  acts  of  incorporation, 
exercised  that  power,  and  will,  without  doubt,  con- 
tinue to  exercise  it  with  reference  to  the  welfare  of 
our  own  people  exclusively.  They  have  not  (if  they 
could)  conferred  on  another  state  unlimited  discretion 
to  charter  companies  to  transact  business  in  Virginia. 
It  is  a  grave  exercise  of  sovereign  power  to  create 
artificial  persons  in  our  midst  not  amenable  to  our 
laws;  to  vary  the  general  laws  by  conferring  corpo- 
rate existence,  capacity  and  power.  The  authorities 
of  Connecticut  could  not  confer  such  faculties  and 
functions  on  citizens  of  Virginia,  to  be  exercised  in 
Virginia;  by  parity  of  reason,  if  no  more,  they  can- 
not confer  them  on  citizens  of  Connecticut,  to  be  ex- 
ercised here.  The  plaintiff's  theory  rests  upon  the 
assumption  that  because  private  individuals  may  en- 
gage in  particular  pursuits,  that  therefore  artificial 
persons  called  corporations,  created  and  existing  else- 
where, may  engage  in  the  same  pursuits;  that  the 
right  to  exercise  their  natural  faculties  in  lawtul  pur- 
suits, is  identical  with  the  right  to  engage  in  the  same 
pursuits  with  the  aid  of  a  new  organization  with  other 
and  different  faculties  from  those  pertaining  to  the 
same  individuals. 

If  we  carry  out  the  pretensions  of  the  plaintiff  to 
their  legitimate  results,  we  must  hold  that  the  autho- 
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rity  of  another  state  may  create  a  corporation  within  1856. 
that  state,  but  to  use  its  corporate  power  within  this    TermT 

state  in  any  pursuit  permitted   to  our  own  citizens;  

and  that  the  only  mode  by  which  we  can  expel  the  ^^ 
intruder  will  be  to  forbid  our  own  citizens  to  engage  Case, 
in  that  pursuit. 

It  seems  to  me  that  the  chain  of  reasoning,  by  which 
corporate  powers  beyond  the  limits  of  the  state  con- 
ferring them  are  to  be  deduced  from  private  indivi- 
dual rights  of  citizens,  is  utterly  defective.  I  have  no 
doubt  of  the  power  of  the  general  assembly  of  Vir- 
ginia to  forbid  foreign  corporations  from  engaging  in 
any  pursuit  within  the  state;  and,  of  consequence,  to 
grant  permission  to  engage  therein  only  upon  terms ; 
and  that  the  statute.  Code  of  Virginia,  ch.  38,  §  25, 
p.  210,  is  clearly  within  the  scope  of  their  legitimate 
powers. 

The  question  as  to  the  nature  and  extent  of  the 
privileges  and  immunities  secured  to  citizens  of  the 
several  states  by  the  federal  constitution,  has  from 
time  to  time  been  the  subject  of  consideration  in  the 
federal  and  state  courts.  In  several  of  these  cases  the 
claim  to  privilege  and  immunity  was  asserted  under 
circumstances  very  like  those  of  our  case ;  but  in  no 
one  of  them  was  the  claim  allowed.  In  the  cases  of 
The  Commonwealth  v.  Milton^  and  6%  of  Lexington  v. 
Same,  12  B.  Monr.  R.  212,  the  Court  of  appeals  of 
Kentucky  decided  that  a  statute  of  that  state  impos- 
ing a  tax  upon  insurance  companies  chartered  in  other 
states  but  doing  business  in  Kentucky,  was  valid,  al- 
though insurance  companies  chartered  in  Kentucky 
were  not  subjected  to  the  same  tax.  In  these  cases 
the  defendant  relied  upon  the  federal  constitution, 
article  4,  §  2,  as  does  the  plaintift  in  our  case ;  yet 
upon  full  consideration,  it  was  held  that  the  legisla- 
ture have  authority  to  enact  the  statute. 

In  Totem  v.  Wright  et  al  '3  Zabriskie's  E.  429,  the 
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1856.     Supreme  court  of  New  Jersey  affirmed  the  validity  of 
Term  ^  a  Statute  imposing  a  tax  upon  the  agents  of  foreign 

insurance  companies  from  other  states  doing  business 

^te^^s^"  ^^  -^^^  Jersey.  They  overruled  the  claim  of  privi- 
Caee.  lege  and  immuuitv  founded  on  the  section  of  the 
federal  constitution  above  cited;  and  they  decided 
that  a  corporation  aggregate  was  not  a  citizen,  or 
entitled  to  the  privileges  of  a  citizen,  except  perhaps 
for  the  purpose  of  giving  jurisdiction  to  the  federal 
courts. 

In  Corjield  v.  Coryell,  4  Wash.  0.  C.  R.  371,  the  .sub- 
ject was  under  consideration ;  and  the  opinion  of  the 
court,  pronounced  by  Judge  Washington,  contains  an 
enumeration  of  the  privileges  and  immunities  secured 
by  the  federal  constitution,  but  the  franchise  of  cor- 
poration is  not  embraced  therein.  In  Virginia  they 
may  be  regarded  as  set  forth  in  our  bill  of  rights  and 
constitution. 

In  the  Bank  of  Augusta  v.  jEarfe,  13  Peters'  R.  519, 
the  question  was  argued,  and  the  right  of  the  bank,  a 
corporation  chartered  in  Georgia,  to  make  a  contract 
in  the  line  of  its  business,  in  Alabama,  was  affirmed. 
It  was  so  held,  because  the  comity  of  the  state  of  Ala- 
bama permitted  the  contract  to  be  made  within  her 
borders.  If  there  had  been  a  statute  in  that  state  for- 
bidding the  bank  to  do  business  within  that  state,  or 
allowing  it  to  do  so  only  upon  terms,  the  Supreme 
court  would  have  given  full  effect  to  such  statute. 

It  is  not  necessary  in  the  case  before  us  to  express 
any  opinion  on  the  conflict  between  the  decision  of 
this  court  in  Bank  of  Marietta  v.  Pindall,  2  Rand.  465, 
and  that  of  the  Supreme  court  in  the  Baiik  of  Augusta 
V.  Earle,  The  principal  of  either  case  seems  to  re- 
quire the  affirmance  of  the  judgment. 

The  plaintiffs  counsel  in  the  argument  here,  alleged 
that  the  statute  is  in  violation  of  the  constitution  of 
Virginia ;  that  as  the  constitution,  article  4,  clause  22, 
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prescribes  that  "  taxation  shall  be  equal  and  uniform     1856. 
throughout  the  commonwealth,  and  all  property,  other    Xerm7 

than  slaves,  shall  be  taxed  in  proportion  to  its  value,  — 

which  shall  be  ascertained  in  such  manner  as  may  be     ^^g  ' 
prescribed  by.law;"  and  as  clause  25  of  the  4th  article     Case, 
authorizes  the  general  assembly  to  levy  a  tax  on  '*  in- 
comes, salaries  and  licenses,"  that  such  tax  must  also 
be  "equal  and  uniform." 

The  provisions  of  the  22d  and  23d  clauses  were  in- 
serted with  the  intention  of  preventing  onerous  taxes 
upon  slaves.  As  that  species  of  property  was  chiefly 
held  in  the  eastern  portion  of  the  commonwealth,  and 
as  the  power  of  laying  taxes  would  in  a  short  time 
pass  into  the  hands  of  the  western  portion,  it  was  fore- 
seen that  the  western  portion,  if  the  tax  laying  power 
should  not  be  restricted,  might  discriminate  in  the 
levy  of  taxes  to  the  prejudice  of  the  owners  of  slaves. 
These  clauses  were  therefore  inserted  in  the  constitu- 
tion as  a  compromise,  a  guaranty  for  such  equality  of 
taxation  as  therein  prescribed.  A  tax  on  the  value  of 
all  property,  other  than  slaves;  as  to  slaves  a  tax 
equal  to  and  not  exceeding  the  tax  assessed  on  three 
hundred  dollars  worth  of  land  was  imposed  on  every 
one  ov^r  the  age  of  twelve  years.  The  provisions  of 
the  clauses,  taken  in  connection  with  the  history  of 
the  times,  leave  no  doubt  that  they  were  inserted  as 
an  adjustment  of  the  supposed  antagonism  of  eastern 
and  western  interests.  The  language,  however,  is 
broad  enough  to  embrace  all  subjects  of  assessable 
value  except  slaves,  and  such  is  the  construction  put 
upon  it  by  the  general  assembly.  It  is  proposed, 
however,  in  the  argument  here,  to  extend  the  equality 
and  uniformity  prescribed  by  clause  22  to  the  subjects 
of  taxation  enumerated  in  clause  25.  If  it  be  con- 
ceded for  the  purposes,  of  this  case,  that  the  rule  of 
uniformity  and  equality  must  apply  to  both  classes  of 
subjects,  yet  it  can  only  be  so  applied  as  far  as  practi- 
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1856.    cable ;  property   of  assessable   value   may  readily   be 
Term!^  brought  under  the  rule ;  so  of  incomes  and  salaries ; 

' —  but  the  very  lar^e  class  of  licenses,  whence  is  derived 

"■^Jfg  a  large  revenue,  cannot  be  assessed ;  licenses  are  ne- 
Case.  cessarily  obtained  before  engaging  in  the  licensed  pur- 
suit; it  would  be  idle  to  speculate  in  advance  as  to 
the  value  of  the  privilege.  To  fix  arbitrarily  a  spe- 
cific tax  for  all  licenses  would  be  grossly  unequal  and 
far  from  uniform ;  to  tax  the  merchant  who  may  have 
fifty  thousand  dollars  profitably  invested  in  his  busi- 
ness, and  an  inn  keeper  with  a  tenth  part  of  that 
capital  paying  poorly  in  his  business,  the  same  specific 
sum,  would  be  against  the  true  meaning  of  the  consti- 
tution. The  requisitions  of  the  constitution  may  be 
carried  out  by  a  uniform  tax  on  licenses  to  persons 
following  the  same  pursuit,  under  the  same  conditions 
and  circumstances ;  a  diflerence  therein  will  justify  a 
discrimination  in  the  tax.  The  case  before  us  is  an  apt 
instance  of  business  pursued  under  a  difterence  of 
circumstances,  to  justify  such  discrimination.  Our 
domestic  insurance  companies  are  taxed  upon  their 
capital,  or  upon  their  dividends;  a  license  tax  cannot 
therefore  be  exacted  of  them.  Constitution  of  Vir- 
ginia, art.  4,  clause  25.  The  Protection  insurance 
company  of  Hartford  is  not  and  cannot  be  taxed  upon 
its  capital  or  dividends,  they  being  beyond  the  reach 
of  our  laws.  Our  insurance  companies  are  exempt 
from  license  tax  because,  >and  only  because  they  pay  a 
large  tax  in  a  different  mode.  The  Protection  insu- 
rance company  of  Hartford,  insisting  on  equality  and 
uniformity,  claims  an  exemption  from  the  license  tax, 
although  it  does  not  pay  that  other  tax  in  that  other 
form,  or  any  other  tax  whatever.  Holding  then  that 
the  general  assembly  of  Virginia  had  authority  to 
enact  the  statute,  Code  of  Virginia,  ch.  38,  §  25, 
p.  210,  I  am  of  opinion  that  the  defense  founded  upon 
its  alleged  unconstitutionality,  is  without  merit. 
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As  I  have  said  in  regard  to  the  other  branch  of  the  1866. 
defense,  I  may  say  in  regard  to  this,  that  it  is  difficult  xera7 
to  perceive  how  the  plaintiff  can  make  it  in  his  case ; 
there  is  no  discrimination  against  him ;  he  and  all 
others  in  his  business  are  subjected  to  precisely  the 
same  tax ;  he  must  be  understood  as  maintaining  the 
rights  claimed  for  his  principal. 

I  am  of  opinion  to  affirm  the  judgment. 

The   other   judges    concurred   in    the   opinion    of 
Samuels,  J. 

Judgment  affirmed. 
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Ricfimoitft. 

1856.  Burner  v.  The  Commonwealth. 

January 


Term. 


(Absent  Allen,  P.) 
February  11. 

1.  An  indictment  which  charges  that  the  defendant,  on  a  day  and 

time  specified,  kept  an  ordinary  without  obtaining  a  license 
to  do  so,  is  sufficient,  without  setting  out  the  facts  of  his  fur- 
nishing for  compensation  lodging  or  diet,  &c. 

2.  Such  an  indictment,  with  the  addition  that  he  continued  to 

keep  the  ordinary  from  the  day  stated  to  another  subsequent 
day  is  not  defective :  the  conlinnando  is  mere  surplusage. 

3.  A  person  having  a  license  to  keep  a  house  of  private  entertain- 

ment cannot  be  convicted  of  keeping  an  unlicensed  ordinary 
by  proving  the  sale  by  him  of  spirits  to  be  drunk  at  the 
house  of  private  entertainment,  the  place  of  sale,  in  addition 
to  the  furnishing  for  compensation  diet,  lodging  and  proven- 
der at  that  place.* 

At  the  September  term  1854  of  the  Circuit  court  of 
Shenandoah,  Noah  J.  Burner  was  indicted  tor  keeping 
an  ordinary  at  his  house  in  said  county  without  having 
obtained  a  license  to  do  so.  There  was  a  verdict  and 
judgment  for  thirty  dollars  against  the  defendant: 
Whereupon  he  applied  to  this  court  for  a  writ  of  error, 
which  was  allowed.  The  case  is  stated  by  Judge  Sam- 
uels in  his  opinon. 

J.  W,  F.  Allen,  for  the  appellant. 

The  Attorney  General,  for  the  commonwealth. 

Samuels,  J.  An  indictment  containing  two  counts, 
was  found  against  Noah  J.  Burner,  in  the  Circuit  cou.^t 
of  Shenandoah  county.  The  first  count  alleged,  "  that 
Noah  J.  Burner,  on  the  first  day  of  August  1854,  at 

*  8ee  the  opinion  of  Judge  Samuels  for  the  statute. 
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his  house  in  Povvoirs  Fort  in  the  county  aforesaid,  did     1856. 
keep  an  ordinary  without  obtaining  a  license  to  do  so,    TemT 

contrary  to  the  form  of  the  statute  in  such  case  made 

and  provided,"  &c.  The  second  count  differs  from  the  ^c^f'^ 
first  ordy  in  alleging  the  keeping  of  the  ordinary  to 
have  been  on  the  second  day  of  August  1854,  and  from 
that  time  to  the  first  day  of  September  1854.  A  sepa- 
rate demurrer  was  tiled  by  the  plaintift'in  error  to  each 
count  in  the  indictment,  in  which  the  attorney  for  the 
commonwealth  joined;  the  plea  of  not  guilty  was  also 
filed  and  issue  made  up  thereon.  The  Circuit  court 
overruled  the  demurrer  to  the  first  count,  and  sus- 
tained that  to  the  second  count.  On  the  trial  of  the 
issue  upon  the  first  count  the  jury  found  the  plaintiff' 
guilty  and  assessed  a  fine  of  thirty  dollars ;  and  the 
court  rendered  a  judgment  for  the  fine.  In  the  pro- 
gress of  the  trial  several  exceptions  were  taken  by  the 
plaintift'to  several  opinions  of  the  court;  and  the  case 
is  brought  to  this  court  to  correct  errors  alleged  to  ex- 
ist in  the  record. 

The  prosecution  was  had  under  the  several  provi- 
sions of  the  statutes,  ch.  30,  §  4,  9;  and  ch.  96  §  1  of 
the  Code  of  Virginia. 

It  may  be  doubted  whether  the  difference  between 
the  two  counts  in  the  indictment  be  such  as  to  require 
a  different  judgment  upon  the  demurrers  to  them  re- 
spectively ;  the  continaando  in  the  second  count  could 
not  have  the  effect  of  making  the  offense  charged 
therein  different  from  that  charged  in  the  tirst  count ; 
it  should  be  regarded  as  mere  surplusage,  and  did  not 
vitiate,  if  the  count  would  have  been  good  without 
it.  Code,  ch.  207,  §  11,  p.  770.  The  commonwealth, 
however,  was  not  prejudiced  by  the  error  herein,  if  it 
be  error,  as  any  conviction  which  could  be  had  under 
the  second  count,  may  be  had  as  well  under  the  first 
count. 

I  was  strongly   inclined  to  doubt  the   sufficiency  of 
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1866.    either  count.     It  seemed  to  me  that  the  specific  facte 
Terrn^  of  furnishing,  for  compensation,  lodging  or  diet  to  a 

person  boarding  in  his  house,   or  provender  for  a  horse 

^cSe^*^  feeding  in  his  stable  or  on  his  land,  (except  a  drove  of 
live  stock  and  persons  attending  it,)  and  selling  by  re- 
tail ^idne  or  ardent  spirits,  or  a  mixture  thereof,  to  be 
drunk  in  or  at  the  place  of  sale,  or  such  of  these  things 
as  would  constitute  the  keeping  an  ordinary,  should 
be  alleged  to  have  been  done  by  the  plaintiff  without 
license ;  that  the  facts  themselves  and  not  the  conclu- 
sion of  law  upon  them  should  have  been  alleged-  A 
majority  of  the  court,  however,  is  of  a  different  opin- 
ion, and  hold  that  the  indictment  in  the  language  of 
the  statute  creating  the  oftense  is  sufficient,  under  many 
decisions  of  the  late  General  court,  and  of  the  English 
courts.  I  therefore  waive  my  doubts,  and  concur  in 
holding  that  the  demurrer  to  the  first  count  was  prop- 
erly overruled. 

Upon  the  trial  of  the  issue  the  commonwealth  oftered 
evidence  tending  to  prove  that  the  plaintifl[,  at  the 
time  and  place  alleged  in  the  indictment,  had  sold  spir- 
its to  be  drunk  there ;  and  for  compensation  had  fur- 
nished diet  for  persons  and  provender  for  horses  with- 
out having  a  license  to  keep  an  ordinary.  The  plain- 
tiff in  error  gave  in  evidence  a  license  from  the  County 
court  of  Shenandoah  to  keep  a  house  of  private  en- 
tertainment at  the  place  and  time  in  the  indictment 
alleged. 

Five  several  instructions  from  the  court  to  the  jury 
were  prayed  for  by  the  plaintift  in  error.  Of  these 
the  first,  second,  third  and  fourth  in  substance  pro- 
pound the  same  proposition  of  law,  to  wit,  that  if  the 
plaintiff  had  a  license  to  keep  a  house  of  private  enter- 
tainment, he  could  not  be  convicted  for  keeping  an 
unlicensed  ordinary,  by  proving  the  sale  by  him  of 
spirits  to  be  drunk  at  the  house  of  private  entertain- 
ment, the  place  of  sale,  in  addition  to  the  furnishing. 
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for  compensation,  diet,  lodging  and  provender  at  that    1856. 
place.     These  instructions,  I  think,  propound  the  law    Xerm7 

correctly.  

The  statute,  Code,  ch.  96,  §  1,  declares  who  shall  ^^^^ 
be  deemed  the  keeper  of  an  ordinary.  To  make  up 
this  character  a  person  must  for  compensation  fnrnish 
either  diet  or  lodging  to  a  person  boarding  in  his 
house,  or  provender  for  a  horse  feeding  in  his  stable 
or  on  his  land ;  and  also  sell  by  retail  wine  or  ardent 
spirits  or  a  mixture  thereof,  to  be  drunk  in  or  at  the 
place  of  sale.  The  second  section  of  the  statute,  ch. 
96,  declares  who  shall  be  deemed  the  keeper  of  a 
house  of  private  entertainment.  If  he  for  a  time  not 
exceeding  one  month,  if  within,  or  not  exceeding  a 
week,  if  without  a  city  or  town,  furnish  for  compensa- 
tion lodging  or  diet  to  one  boarding  in  his  house,  or 
provender  for  a  horse  feeding  in  his  stable  or  on  his 
land,  except  as  aforesaid,  he  shall,  if  he  be  not  the 
keeper  of  an  ordinary,  according  to  the  preceding  sec- 
tion, be  deemed  to  keep  a  house  of  private  entertain- 
ment, unless  the  place  of  furnishing  the  same,  when 
without  a  city  or  town,  be  more  than  eight  hundred 
yards  from  a  public  road  or  highway.  Thus  it  is  seen 
the  subjects  of  diet,  or  lodging  or  provender  are  com- 
mon to  both  definitions.  One  or  more  of  these  sub- 
jects must  be  united  to  the  sale  of  wine,  &c.  to  be 
drunk,  &e.  to  make  an  ordinary.  It  is  of  the  essence 
of  an  ordinary  that  they  be  combined.  If,  however, 
a  party  have  a  license  to  furnish  diet,  lodging  and  pro- 
vender as  keeper  of  a  house  of  private  entertainment, 
he  cannot  be  indicted  for  doing  those  things,  or  any 
of  them :  he  is  justified  by  law.  Thus  it  seems  that 
as  to  one  part  of  the  offense  he  cannot  be  found 
guilty ;  and  the  remaining  part  of  the  offense,  the  sale 
of  wine,  &c.  to  be  drunk,  &c.  if  proved,  will  not  sus- 
tain an  indictment  for  keeping  an  ordinary ;  but  it 
will  be  an  offense  punishable  under  §  18,  ch.  38  of  the 
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1856.  Code.  The  law  makers  seem  to  have  intended  to  fix 
Term!^  a  gradation  of  offenses,  and  to  graduate  the  punishment 

accordingly ;  the  sale  of  wine,  &c.  without  license,  to 

Case^^  be  drunk  at  the  place  of,  or  elsewhere,  is  punished  by 
a  fine  of  thirty  dollars;  §  18;  that  of  keeping  un- 
licensed private  entertainment  by  a  fine  not  exceeding 
fifty  dollars ;  §  9 ;  that  of  keeping  an  unlicensed  ordi- 
nary, which  includes  the  less  offense  last  above  men- 
tioned and  also  the  sale  of  wine,  &c.  to  be  drunk,  &c. 
by  a  fine  not  less  than  thirty  nor  more  than  one  hun- 
dred dollars. 

I  am  thus  led  to  the  conclusion  that  if  the  plaintiff 
had  the  license  to  keep  the  house  of  private  entertain- 
ment, that  in  going  beyond  his  license  and  selling  wine, 
&c.  to  be  drunk,  &c.  he  did  not  incur  the  guilt  of  keep- 
ing an  unlicensed  ordinary. 

It  was  said  by  the  attorney  general  in  the  argument 
here,  that  as  the  first  four  instructions  moved  for  by  the 
plaintiff  in  error  were  in  substance  the  same,  and  as  the 
first  and  third  were  given  as  prayed  for,  the  Circuit 
court  was  Justified  in  refusing  the  second  and  fourth, 
because  they  had  already  been  substantially  given ; 
and  it  would  be  an  idle  repetition  to  give  them  again. 
If  the  Circuit  court  had  placed  its  refusal  upon  this 
ground,  and  had  so  informed  the  jury,  there  would 
have  been  no  error  of  which  complaint  could  be  made. 
The  court,  however,  by  a  simple  refiisal  without  more, 
left  the  jury  to  draw  the  obvious  inference  that  the  in- 
structions refused  did  not  state  the  law  correctly;  thus 
putting  the  jury  in  a  condition  to  be  misled  by  the 
rulings  of  the  court.  It  is  against  the  theory  of  trial 
by  jury  to  confide  to  their  sagacity  the  duty  of  ex- 
•  tracting  the  law  from  contradictory  rulings  of  the 
court. 

However  the  case  may  stand  in  regard  to  any  con- 
flict of  decisions  on  the  plaintiff's  instructions,  there 
can  be  no  doubt  that  the  one  given  at  the  instance  of 
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the  commonwealth's  attorney,  is  in  conflict  with  those     1856. 
given  at  the  instance   of  the  plaintift'.     This  instruc-    xermT 

tion  propounds  the  law  to  be  that  the  furnishing  diet,  

&c.  and  the  sale  of  wine,  &c.  without  an  ordinary  ^qb^|^*® 
license,  of  themselves  make  the  oflence  of  keeping  an 
unlicensed  ordinary ;  thus  denying  all  effect  whatever 
to  the  license  to  keep  private  entertainment  in  miti- 
gating the  offense :  and  this  although  the  unlicensed 
furnishing  diet  did  not  take  place.  This  instruction 
moreover  mistakes  the  law  to  be  that  a  sale  of  wine, 
&c.  of  itself,  without  regard  to  the  place  at  which  it 
is  to  be  drunk,  may  form  part  of  the  offense  of  keep- 
ing an  unlicensed  ordinary ;  the  statute  in  terms  pre- 
scribes that  such  sale  must  be  made  to  be  drunk  at 
the  place  of  sale,  or  it  does  not  enter  into  the  defini- 
tion of  an  ordinary. 

I  am  of  opinion  to  reverse  the  judgment,  and  award 
a  new  trial,  upon  which  the  Circuit  court  shall  con- 
form to  the  law  as  herein  declared. 

The  other  judges  concurred. 

The  judgment  was  as  follows  : 

It  seems  to  the  court  here,  that  the  plaintiff'  should 
not  have  been  convicted  of  keeping  an  ordinary  with- 
out license,  without  proof  of  such  and  so  many  of  the 
acts  as  would  make  him  the  keeper  of  an  ordinary 
under  the  statute.  Code,  ch.  96,  §  1.  That  if  he  had 
a  license  to  keep  a  house  of  private  entertainment  at 
the  time  and  place  in  the  indictment  alleged,  he  was 
authorized  by  law  to  furnish  for  compensation  the 
diet,  lodging  and  provender,  as  mentioned  in  §  2  of 
the  same  statute ;  and  as  the  unlicensed  furnishing  of 
these  things,  or  one  or  more  of  them,  must  concur 
with  the  unlicensed  sale  of  liquors  named  in  the  first 
section,  to  complete  the  offense  of  keeping  an  unli- 
cened  ordinary,  the   plaintiff*  could  not  be  convicted 
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1856.    thereof,  if  he  had- a  license  to  keep  a  house  of  private 
^rai7  entertaiument.     Thus  it  seems  to  the  court  here,  that 

the  Circuit  court  erred  in  refusing  to  give  the  second 

^86  *^^  fourth  instructions  prayed  for  by  the  plaintiff,  and 
that  this  error  is  not  cured  or  obviated  by  the  court's 
giving  the  first  and  third  instructions,  of  the  same 
substance  as  the  second  and  fourth,  without  informing 
the  jury  that  the  second  and  fourth  instructions  were 
refused  for  reasons  other  than  error  therein. 

It  further  seems  to  the  court  here,  that  the  Circuit 
court  erred  in  giving  the  instruction  moved  for  by  the 
attorney  for  the  commonwealth,  as  well  because  it  is 
in  conflict  with  the  law  as  herein  declared,  as  because 
it  assumes  that  the  unlicensed  sale  of  liquor,  without 
regard  to  the  place  where  it  is  to  be  drunk,  may 
enter  into  the  ofiense  of  keeping  an  ordinary  without 
license.  Without  deciding  any  other  question  made 
in  the  case,  it  is  considered  by  the  court  that  the  judg- 
ment aforesaid  be  reversed  and  annulled;  and  it  is 
ordered  that  the  verdict  of  the  jury  be  set  aside,  and 
the  cause  remanded  to  the  Circuit  court  of  Shenan- 
doah county  for  a  new  trial  to  be  had,  upon  which,  if 
the  evidence  shall  be  substantially  the  same  as  that 
on  the  first  trial,  and  the  plaintiff  shall  again  ask  for 
the  first,  second,  third  and  fourth  instructions  moved 
for  on  the  first  trial,  the  court  directs  that  they  be 
given ;  and  that  the  instruction  moved  for  by  the  com- 
monwealth's attorney  be  refused. 
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Bishop  v.  The  Commonwealth.  1856. 

January 


(Absent  Allen,  P.) 

February  11. 

!•  A  presentment  of  a  grand  jury,  to  be  a  proper  foundation  for 
an  information,  must  contain  every  matter  necessary  to  ren- 
der the  act  imputed  to  the  defendant  unlawful ;  and  the  sup- 
posed ofifense  must  be  described  with  at  least  reasonable  cer- 
tainty. 

2.  A  presentment  for  playing  at  cards  must  charge  that  the  place 

at  which  it  occurred  was  a  public  place  at  the  time  of  such 
playing ;  the  name  of  the  place  not  of  itself  importing  that 
it  was  at  all  times  a  public  place. 

3.  A  presentment  for  playing  at  cards  " at  or  near"  a  place,  is  ob- 

jectionable for  uncertainty. 

4.  Upon  a  rule  to  show  cause  why  an  information  should  not  be 

filed,  the  defendant  appears  and  moves  the  court  to  quash  the 
presentment  on  the  ground  that  it  does  not  charge  any 
offense  against  him ;  but  the  motion  is  overruled.  The  in- 
formation is  then  filed,  and  he  pleads  "  not  guilty ; "  and  on 
the  trial  there  is  a  verdict  and  judgment  against  him.  Upon 
a  writ  of  error  to  the  appellate  court,  he  may  object  to  the 
insuflSciency  of  the  presentment. 

At  the  November  term  1852  of  the  Circuit  court 
of  Prince  George  county,  the  grand  jury  presented 
Charles  Bishop  for  playing  at  cards  for  money  on  a 
Sabbath,  at  or  near  Old  Shop  meeting-house  in  that 
county,  within  the  preceding  six  months,  contrary  to 
law.  On  this  presentment  there  was  a  summons  to 
Bishop  to  show  cause  why  an  information  should  not 
be  filed  against  him.  On  the  return  of  the  summons 
Bishop  appeared  by  attorney,  and  objected  to  the 
filing  of  the  information,  on  the  ground  that  the  pre- 
sentment did  not  charge  any  offense  against  him. 
But  the  court  overruled  the  objection  ;  and  the  infor- 
mation was  filed ;  to  which  Bishop  pleaded  "  not 
Vol.  XIII— 99 
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1856.    guilty  :  "     And  upon  the  trial  there  was  a  verdict  and 
TermT  j^^Jg^^^^nt  for  the  commonwealth.     Bishop  thereupon 

moved  the  court  for  a  new  trial,  which  was  refused; 

■^Q^P®  and  he  excepted ;  and  applied  to  this  court  for  a  writ 
of  error,  which  was  allowed. 

John  Lyon^  for  the  appellant. 

The  Attorney  General^  for  the  commonwealth. 

Lee,  J.  According  to  the  English  practice  a  crimi- 
nal information  at  the  crown  office  is  only  allowed  to  be 
tiled  upon  motion  and  a  rule  to  show  cause  grounded 
upon  a  proper  and  legal  affidavit :  and  this  affidavit 
should  be  full  and  explicit,  should  disclose  all  the  ma- 
terial fact^  of  the  case  and  contain  all  matters  neces:?ary 
to  criminate  the  defendant.  5  Bac.  Abr.  (Bouv.  ed.) 
"  Informations,"  (D)  p.  180  ;  1  Chit.  C.  L.  857 ;  Arch. 
C.  P.  73,  74.  Our  act  of  assembly  expressly  require** 
the  leave  of  the  court  on  a  rule  to  show  cause ;  but  by 
our  practice  a  j^revious  presentment  by  the  grand  jury 
often  comes  in  place  of  the  affidavit  required  by  the 
English  rule.  Where  however  it  is  thus  sought  to  be 
made  the  ground  of  the  rule  to  show  cause,  it  must 
like  the  affidavit,  contain  enough  to  show  that  an 
offense  has  been  committed.  No  matter  material  to 
render  the  act  imputed  to  the  defendant  unlawful  can 
be  omitted,  and  the  supposed  oftense  must  be  described 
with  at  least  reasonable  certainty.  If  it  be  defective 
in  these  respects,  the  presentment  cannot  avail  for  any 
legal  purpose  whatever. 

The  presentment  in  this  case  charges  the  defendant 
with  playing  at  cards  for  money  on  a  Sabbath  at  or 
near  Old  Shop  meeting-house  in  the  county  of  Prince 
George  within  six  months  previous  thereto  contrary 
to  law :  but  it  does  not  allege  that  Old  Shop  meeting- 
house was  a  public  place  at  the  time  of  such  playing. 
It  may  or  may  not  have  been  such  public  place  at  that 
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time.     The  name  of  the  place  does  not  ex  vi  iemiirii     1856. 
impoii:  that  it  was  at  all  times  a  public  place.     Al-    xermT 

though  whilst  the  public  mis^ht  be  assembled  there  

for  religious  worship  or  other  purpose  or  whilst  so  {^^^^^ 
assembling  or  afterwards  dispersing,  it  might  well  be 
a  public  place  within  the  meaning  of  the  statute,  yet 
at  all  other  times  it  might  be  a  strictly  private  place, 
the  playing  at  which  would  not  be  a  violation  of  the 
law.  Thus  a  matter  most  material  to  show  that  an 
offense  had  been  committed,  was  omitted  and  the  pre- 
sentment w^as  therefore  radically  defective.  Hord's 
Case,  4  Leigh  674;  Robert's  Case,  10  Leigh  686.  Nor 
will  the  words  "  contrary  to  law  "  supply  the  omission. 
These  terms  in  an  indictment  serve  to  preclude  all 
legal  cause  of  excuse  for  the  act  imputed,  but  never 
to  enlarge  or  extend  the  force  and  effect  of  those  em- 
ployed to  describe  it  so  as  to  make  the  act  unlawful 
when  it  is  not  so  by  the  description  itself.  In  Robert's 
Case,  iibi  sup.  the  charge  was  for  "  unlawfully  "  playing 
cards  at  a  grocery,  yet  the  presentment  was  held  to  be 
defective.  , 

The  presentment  is  also  objectionable  for  uncer- 
tainty. If  Old  Shop  meeting-house  were  ex  vi  termini, 
a  public  place  playing  near  it  would  not  necessarily 
be  a  violation  of  the  statute  unless  at  a  place  so  near 
that  it  too  was  rendered  a  public  place,  by  reason  of 
\t^  proximity.  The  very  place  of  the  playing  should 
therefore  be  averred  to  be  a  public  place,  and  as  it  is 
laid  in  this  presentment  to  have  been  in  the  alterna- 
tive "  at  or  near,"  it  would  seem  on  that  account  to  be 
uncertain  and  defective. 

That  the  defendant  subsequently  upon  the  filing  of 
the  information  appeared  and  pleaded  not  guilty,  upon 
which  a  trial  was  had  and  a  verdict  rendered  against 
him  will  not  preclude  him  from  objecting  to  the  pre- 
sentment now.  In  Chalmers'  Case,  2  Va.  Cas.  76,  and 
Wells'  Case,  Ibid.  333,  the  right  to  object  to  the  pre- 
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1856.  sentmeut  on  which  the  information  was  founded  was 
TenmT  '^^'^  ^^  '^^  taken  away  by  such  plea,  and  verdict  upon 

the  information :  but  it  does  not  appear  that  the  de- 

^Ca^^^  fendant  in  either  of  those  cases  made  the  objection  at 
the  proper  time  upon  the  rule  to  show  cause.  In 
Wells'  Case  he  did  not  appear  at  all  upon  the  rule  to 
show  cause  though  duly  summoned.  In  this  case  the 
defendant  did  appear  upon  the  rule  and  showed  for 
cause  that  the  presentment  did  not  charge  any  offense 
against  him  and  moved  the  court  to  refuse  leave  to 
file  an  information.  His  objection  was  however  over- 
ruled, the  rule  made  absolute  and  leave  given  to  file 
the  information.  After  that  all  he  could  do  was  to 
defend  himself  upon  the  information  as  best  he  might 

I  think  the  circuit  court  erred  in  making  the  rule 
absolute  and  giving  leave  to  file  the  information.  And 
in  this  view  it  is  rendered  unnecessary  to  decide  the 
question  raised  upon  the  facts  proved  at  the  trial. 

I  am  of  opinion  to  reverse  the  judgment  set  aside 
the  verdict  and  quash  the  information,  to  discharge  the 
rule  tp  show  cause  and  quash  the  presentment. 

The  other  judges  concurred  in  the  opinion  of  Lee, 
J. 

Judffyyieni  reversed^  all  the  proceedings  to  the  presentment 
set  aside^  and  quashed. 
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Ricftmonft. 


Term. 


Commonwealth  i\  Nax.  1856. 

(Absent  Allen  P.) 

May  8. 

An  indictment  which  charges  that  the  defendant  **  unlawfully  did 
sell  music  not  manufactured  by  the  seller  within  the  state  with- 
out having  a  license  therefor  according  to  law,"  is  good,  it  suffici- 
ently^appearing  that  music  is  a  species  of  goods,  wares  and  mer- 
chandise. 

Joseph  Nax  was  presented  by  the  grand  jury  of  the 
Corporation  court  of  Fredericksburg,  for  that  he  "  un- 
lawfully did  sell  music  not  manufactured  by  the  seller 
within  this  state,  without  having  a  license  therefor 
according  to  law."  He  pleaded  "  not  guilty,"  and  on 
the  trial  of  the  case  the  jury  found  him  guilty,  and 
assessed  his  fine  at  eighty  dollars.  Xax  thereupon 
moved  the  court  to  arrest  the  verdict,  upon  the 
ground  that  there  was  no  oftense  charged  in  the  pre- 
sentment. But  the  court  overruled  the  motion,  and 
entered  up  a  judgment  upon  the  verdict.  Pie  then 
applied  to  the  judge  of  the  Circuit  court  of  Spotsyl- 
vania for  a  writ  of  error,  which  was  awarded ;  and 
upon  the  hearing  of  the  case  the  Circuit  court  re- 
versed the  judgment  of  the  Corporation  court  and 
arrested  the  verdict.  Whereupon  the  attorney  general 
applied  to  this  court  for  a  writ  of  error,  which  was 
allowed. 

The  Attorney  General^  tor  the  commonwealth. 
Little^  for  the  appellee. 

Daniel,  J.  In  the  description  of  many  of  the 
offenses  at  the  common  law  certain  technical  expres- 
sions are  required  to  be  used ;  as  in  indictments  for 
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1866.     murder,  burglary,  mayhem,  and  other  felonies  which 
Terai     ^*  ^®  ^^^  necessary  to  enumerate.     In  sut:h  cases  no 


other  words,  howsoever  descriptive  of  the  oftense,  will 
Case^  be  allowed  to  stand  in  the  indictment  as  the  substi- 
tutes for  the  precise  language  to  which  usage  and  pre- 
cedent have  attached  the  peculiar  and  exclusive  office 
of  describing  the  oifense.  The  like  nicety  and  parti- 
cularity is  also  required  in  indictments  tor  oft€ti«*ee 
under  various  statutes ;  and  the  precedents  are  nume- 
rous in  which  very  slight  departures  from  the  terms 
in  which  the  offenses  are  described  in  such  statutes^ 
have  been  held  to  vitiate  the  indictments.  In  the 
case  of  United  States  v.  Gooding^  12  Wheat.  R.  460, 
however,  Judge  Story,  in  delivering  the  opinion  of 
the  Suprene  court,  says,  that  such  instances  have  not 
resulted  in  the  establishment  of  any  general  rule ;  but 
that  on  the  contrar}',  the  course  has  been  to  leave 
every  class  of  cases  to  be  decided  very  much  upon  its 
own  peculiar  circumstances.  Andln  United  States  v. 
Baehelder^  2  Gallis  E.  15,  the  court  say  that  there  is 
no  general  rule  which  requires  more  than  that  the 
oftense  be  set  forth  with  substantial  accuracy  and  cer- 
tainty to  a  reasonable  intendment. 

We  have  also  the  authority  of  the  (tjase  of  7  he  King  ' 
V.  StevaiSy  5  East's  R.  244,  for  holding,  that,  whilst 
every  indictment  or  information  ought  to  contain  a 
complete  description  of  such  facts  and  circumstances 
as  constitute  the  oftense,  there  is  no  rule,  except  in 
particular  cases,  where  precise  technical  expressions 
are  required  to  be  used,  which  compels  the  courts,  in 
construing  the  language  of  indictments,  to  reject  the 
aid  of  such  references  to  the  context  and  the  relation 
and  dependence  of  the  words,  as  are  properly  resorted 
to  and  found  useful  in  ascertaining  the  true  aim  and 
meaning  of  other  pleadings;  and  that,  where  a  word, 
used  in  an  indictment,  is  capable  of  difterent  mean- 
ings, if  it   is  sufticiently  marked  by  the   context  or 
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Other   means   in   what  sense   the   party   framing   the  1856. 

charge  intended  to  use  it,  it  does  not  clash  with  the  x^^^ 
rules  of  construction  applied  to  criminal  proceedings, 


to  construe  it  m  that  sense.  Case 

A  proper  application  of  these  views  to  the  case 
befare  use  will,  I  think,  result  in  showing  the  correct- 
ness of  the  judgment  of  the  Corporation  court,  and 
the  consequent  error  in  that  of  the  Circuit  court. 

The  brief  charge  in  the  indictment  is,  that  the  de- 
fendant "  unlawfully  did  sell  music  not  manufactured 
by  the  seller  within  this  state,  without  having  a  license 
therefor  according  to  law." 

There  is  no  law  which  forbids  the  sale  of  music  in 
terms.  But  by  the  30th  section  of  the  act  of  1852-3, 
concerning  the  assessment  and  collection  of  the  public 
revenue,  it  is  declared  that  no  person  shall,  with- 
out obtaining  a  license  as  a  merchant,  sell  at  any  store 
or  place  in  this  state  any  goods,  wares,  merchandise  or 
other  articles,  except  such  as  may  have  been  manu- 
factured by  the  seller  in  this  state,  or  been  produced 
or  raised  by  him,  &c. :  And  it  is  under  this  law  that 
the  indictment  has  been  preferred,  and  the  verdict  and 
judgment  had  against  the  defendant. 

In  this  state  of  things,  the  enquiries,  which  would 
seem  to  present  themselves,  are:  Is  ''music"  in  any 
well  established  sense,  embraced  by  the  words  "goods, 
wares  or  merchandise."  And  if  so,  does  it  appear  with 
certainty  that  the  indictment  speaks  of  it  in  that 
sense?  If  so  then  the  indictment  in  effect  charges 
the  sale  of  goods,  wares  or  merchandise,  and  specifies 
the  particular  class  or  kind  in  the  sale  of  which  the 
statute  has  been  violated.  That  there  is  such  an  ac- 
ceptati(m  of  the  word,  is  a  matter  of  public  know- 
ledge and  general  information.  The  word  is  used  in 
that  sense  in  the  daily  advertisements,  and  the  kind  of 
merchandise  it  imports  is  to  be  found  exhibited  for 
sale  in  the  store  of  nearly  every  bookseller  or  stationer 
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1856.     ill  the  country.     It  is  said,  however,  that  the  weird  is 
^  Term,    a^higuous;  that  it  has  several  other  meanings;  and 

that   without  an  averment   in   the   indictment  of  its 

(^^  being  goods,  wares  or  merchandise,  the  sense  in  which 
the  word  was  used  is  not  fixed  with  certainty ;  that 
one  learned  in  the  science,  or  skilled  in  the  arts  of  a 
musician  may  impart  instructions  therein,  or  make  ex- 
hibition of  his  skill,  or  grant  the  license  to  perform  his 
musical  works  or  compositions,  for  a  [)rice,  and  that  in 
each  ot  these  senses  he  may  be  said  to  "'  sell  music ;  " 
and  that  for  none  of  these  acts  could  he  be  held  ame- 
nable as  for  a  violation  of  the  statute;  and  that,  cou- 
se([uently,  though  the  defendant  were  to  admit  the 
truth  ot  every  allegation  in  the  indictment,  (as  he 
does  in  the  motion  to  arrest  the  Judgment,)  he  would 
not  as  a  legal  necessity  admit  that  he  had  done  an 
illegal  act. 

The  obvious  answer  of  this  argument  of  the  de- 
fendant's counsel  is,  that  in  none  of  the  instances 
supposed  by  him,  is  there  a  sale  in  the  sense  in  which 
that  word  is  most  usually  received;  which  is,  to  indi- 
cate the  exchange  of  some  material  article  ot  pro- 
perty for  money ;  and  that  the  words  in  the  indict- 
ment, "  not  manufactured  by  the  seller  within  the 
state,"  do  not  admit  of  any  other  than  the  most  awk- 
ward connection  with  the  word  "  music  "  in  any  ot  the 
senses  in  which  the  counsel  supposes  it  legally  pos- 
sible it  may  have  been  used ;  whilst  they  are  very 
proper  to  be  used  in  relerence  to  "  goods,  wares  and 
merchandise.'' 

It  is  true  that  the  phrase,  *'  not  maimfactured  by 
the  seller  within  the  state,"  is  not  used  in  the  indict- 
ment for  the  purpose  of  explaining  the  preceding  por- 
tion of  the  charge.  Its  special  office  is  that  of  setting 
forth  a  further  distinct  element  of  the  oftense.  If, 
however,  from  its  nature  and  position,  it  necessarily 
reflects  on  an  ambiguous  word,  the  sense  in  which  the 
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latter  must  have  been  used,  I  know  of  no  rule  which     1856. 
constrains  us  to  reject  the  explanation,  and  to  refuse    j^^^ 

to  accept  the  word  in  the  sense  which  will  give  force 

and  validity  to  the  indictment.  Cs^ 

It  the  acceptation  of  the  word  "  music,"  as  import- 
ing a  kind  or  class  of  goods,  wares  and  merchandise, 
were  not  a  matter  of  common  understanding,  it  might 
have  been  necessary  to  aver  in  the  indictment  that  it 
was  goods,  wares  and  merchandise,  or  to  have  given 
some  such  description  of  its  properties  as  would  neces- 
sarily show  that  to  be  the  fact.  But  as  such  an  appli- 
cation of  the  word  is  well  understood,  the  law  does  not 
recognize  the  necessity  of  such  averment  or  descrip- 
tion, either  to  certify  the  court  that  the  indictment 
contains  a  criminal  charge,  or  to  notify  the  defendant 
of  its  precise  nature.  The  necessity  of  such  an  aver- 
ment is  not  only  disowned  by  the  general  principles  to 
be  deduced  from  the  cases  already  cited,  but  is  expressly 
denied  by  a  decision  of  the  Supreme  court  of  Missis- 
sippi in  a  ease  very  similar  in  its  features  to  the  one 
under  consideration.  I  refer  to  the  case  of  The  State 
of  Mississippi  V.  Borronm,  23  Miss.  R.  477,  in  which  the 
indictment  was  for  buying  from  a  slave  "  seventy-five 
pounds  of  cotton,"  under  an  act  making  it  a  misde- 
meanor to  buy  from  a  slave  without  the  permission  of 
his  master,  &c.  any  corn,  fodder,  hay,  meal,  «&c.  or 
"other  produce  or  commodity."  Cotton  is  not  one  of 
the  commodities  enumerated  in  the  statute,  and  the 
indictment  did  not  contain  any  averment  that  cotton 
was  "a  product  or  commodity."  Yet  the  indictment 
was  held  sufficient. 

The  obvious  reasons  on  which  that  decision  was 
founded,  apply  with  equal  force  here.  The  court  is 
presumed  to  know  the  sense  or  senses  in  which  a  word 
is  ordinarily  used,  and  is  not  bound,  when  met  by  an 
ambiguous  word  in  an  indictment,  to  reject  that  mean- 
ing which  is  made  obvious  by  the  context,  and  to  con- 
VoL.  XIII — 100 
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1856.  tend  for  some  other  use  of  the  word  that  every  mau  of 
Te?m.  ordinary  information  in  the  community,  untrammeled 
by   rules   of  construction,  would  discard   as   absurd 


Case*  Neither  the  court  or  the  defendant  could  have  misun- 
derstood the  sense  in  which  the  word  in  question  was 
intended  to  be  used  in  the  indictment. 

Under  these  circumstances,  to  declare  the  indict- 
ment insufficient  would  be  to  revive  an  unreasonable 
strictness,  and  to  pay  to  mere  form  the  scrupulous 
deference  that  is  shown  in  some  of  the  early  decisions, 
and  is  still  observed  in  certain  classes  of  cases  before 
mentioned,  but  which  the  courts  in  modern  times  have 
on  various  occasions  properly  shown  a  determination 
to  extend  to  no  case  or  class  of  cases  in  which  such  ob- 
servance is  not  exacted  by  the  strictest  analogy. 

I  think  that  the  judgment  of  the  Circuit  court  ought 
to  be  reversed,  and  that  of  the  Corporation  court  af- 
firmed. 

The  other  judges  concurred.    . 

The  judgment  of  the  Circuit  court  reversed^  and  that  of 
the  Corporation  court  affirmed. 
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Jackson  v.  The  Commonwealth.  1856. 

April 
Mmj  28.  Term. 

1.  All  the  justices  of  a  county  being  present  in  court,  they  make 

an  order  changing  the  months  in  which  the  quarterly  courts 
are  to  be  held,  and  also  the  day  of  the  month  on  which  the 
court  is  to  commence.  All  the  justices  being  present,  a  no- 
tice to  them  to  attend  was  unnecessary ;  and  the  order  is 
valid.* 

2.  A  County  court  at  which  an  indictment  is  found  by  a  grand 

jury,  must  consist  of  at  least  four  justices,  or  the  indictment 
is  null.  And  the  objection  will  not  be  waived  by  the  defend- 
ant's pleading  to  issue,  and  being  tried  and  found  guilty  be- 
fore a  court  properly  constituted,  before  making  the  objec- 
tion.* 

At  the  Xovember  term  for  1853  of  the  County 
court  of  Lewis  county,  John  G.  Jackson  was  indicted 
for  an  assauh  and  battery  upon  John  Flanigan.  Upon 
this  indictment  process  was  issued  ;  and  at  the  March 
term  of  the  court  for  1854,  he  appeared  and  put  in  the 
plea  of  not  guilty ;  on  which  an  issue  was  made  up. 
At  the  June  term  of  the  court  the  case  was  tried 
and  the  jury  found  the  defendant  guilty,  and  as- 
sessed his  fine  at  thirty  dollars ;  and  the  court  rendered 
a  judgment  upon  the  verdict.  And  at  a  subsequent 
day  of  the  same  term  Jackson  moved  the  court  to 
arrest  the  judgment,  "  because  the  prosecution  was 
conducted  by  a  court  composed  of  a  less  number 
of  justices  than  that  which  is  necessary  to  constitute 
a  court  for  the  prosecution  "  of  the  offense  aforesaid. 
The  cause  was  continued  on  this  motion  until  the 
next  term;  and  at  the  next  term  the  court  overruled 
the  motion,  and  gave  judgment  as^ainst  Jackson 
for  the  fine  of  thirty  dollars.  Whereupon  he  ex- 
cepted. 

*See  the  opinion  of  Judge  Lee  for  the  statutes. 
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1856.  It  appeared  from  an  inspection  of  the  record,  that  at 
Tera.  ^^^^  terms  when  the  indictment  was  found  by  the  graud 
jury,  and  when  the  defendant  filed  his  plea,  and  the 


C^'^'^  issue  was  made  up  thereon,  the  court  was  composed  of 
but  three  justices ;  and  the  same  was  the  case  when 
the  motion  in  arrest  of  judgment  was  overruled :  But 
at  the  term  when  the  cause  was  tried,  and  whilst  the 
trial  was  progressing,  there  were  more  than  four  jus- 
tices on  the  bench. 

At  the  same  term  of  the  court  and  on  the  10th  of 
August,  Jackson  moved  the  court  to  set  aside  the 
judgment  rendered  in  the  cause  on  the  8th  day  of  the 
month,  because  by  law  the  first  day  of  the  term  was 
fixed  to  commence  on  the  second  Monday  of  the 
month,  which  in  that  month  was  the  14th  day,  and 
had  not  then  arrived. .  But  it  appeared  that  at  the 
June  term  1854  the  County  court,  without  having 
been  previously  summoned  .for  that  purpose,  but  all 
the  justices  being  present,  entered  an  order,  directing 
that  there  should  be  four  terms  of  the  court  for  the 
trial  of  causes  by  juries,  to  wit,  March,  June,  August 
and  November;  and  that  the  said  terms  in  the  months 
of  March  and  August  should  be  held  on  the  first 
Mondays  in  said  months ;  and  the  court  therefore  over- 
ruled the  motion,  and  refused  to  set  aside  the  judg- 
ment: And  the  defendant  again  excepted. 

Jackson  applied  to  the  judge  of  the  Circuit  court  tor 
a  writ  of  error  to  the  judgment  of  the  County  court, 
which  was  allowed.  But  when  the  cause  came  on  to 
be  heard  the  Circuit  court  affirmed  the  judgment: 
Whereupon  Jackson  obtained  a  writ  of  error  to  this 
court. 

Beuiiett^  for  the  appellant. 

The  Attorney  General^  for  the  commonwealth. 

Lee,  J.  By   the   Code   of  Virginia  (ch.   157,   §  2, 
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p.  616,)  authority  is  given   to  the  County  courts  to  1866. 

change   from   time  to   time,   the  days  for  the   com-  ^JJ^^ 
mencement  of  the  terms   thereof,   all  the  justices  of 


the  county  having  been  first  summoned  and  a  majo-''^^^^'^*^ 
rity '  concurring  in  such  change.  The  object  of  the 
provision  requiring  the  summons  is  to  give  notice  of 
the  proposed  changes  and  to  enable  all  the  justices  to 
be  present  and  give  their  voices  if  they  will,  upon  the 
question.  If  then  without  having  been  previously 
summoned,  all  the  justices  shall  yet  be  actually  pre- 
sent at  the  time  a  change  is  proposed  and  thus  have 
the  opportunity  of  being  heard,  and  the  requisite  ma- 
jority shall  be  found  to  concur  in  the  measure,  the 
object  and  spirit  of  the  law  will  be  fully  satisfied  and 
all  questions  as  to  the  regularity  or  the  fact  of  pre- 
vious summons  must  be  at  an  end  and  it  will  be  in 
vain  afterwards  to  say  that  the  order  is  without  eftect 
because  the  justices  had  not  been  formally  summoned 
previously  to  attend  the  court  for  the  purpose  of  con- 
sidering the  subject.  I  think  therefore  there  is  nothing 
in  the  objection  that  the  term  at  which  the  judgment 
occurred  commenced  upon  a  day  not  authorized  by  the 
law. 

The  other  objection  going  to  the  constitution  of  the 
court  at  which  the  indictment  against  the  plaintiff  in 
error  was  found  by  the  grand  jury  and  of  that  at 
which  the  plea  was  entered  is  one  of  a  much  more 
serious  and  difficult  character. 

The  constitution  provides  (art.  6,  §  25,)  that  there 
shall  be  in  each  county  of  the  commonwealth  a  county 
court  which  shall  be  held  monthly  by  not  less  than 
three  nor  more  than  five  justices  except  where  the  law 
shall  require  the  presence  of  a  greater  number. 
By  §  22  of  the  act  passed  April  22,  1852  (Sess.  Acts 
p.  65,)  it  is  provided  that  there  shall  be  in  each  county 
in  four  of  the  months  of  every  year,  a  quarterly  term 
of  every  county  court,  and  in  every  other  month  a 
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1856.    monthly  term  thereof,   to  be  held  at  the  times  and 
'^?m.    ^'^^^  ^^^  jurisdiction,  so  far  as  consistent  with  the  con- 


stitution and  that  act,  then  prescribed  by  law.  The 
Q^°®  section  then  proceeds  to  declare  that  the  number  of 
justices  necessary  to  constitute  a  court  of  oyer  and 
tenniner  a  court  of  examination  and  courts  in  all  crimi- 
nal prosecutions  shall  be  the  same  as  then  prescribed 
by  law :  in  all  civil  cases  and  in  matters  of  county 
police  and  in  all  other  cases,  except  criminal,  the  pre- 
siding justice  and  two  other  justices,  or  in  the  absence 
of  the  presiding  justice  any  three  justices,  to  consti- 
tute a  court,  except  where  more  than  four  are  neces- 
sary under  the  laws  then  in  force.  By  the  Code  (ch. 
212,  §  2,  p.  787,)  a  court  of  oya^  and  terminer  must 
consist  of  five  justices  at  the  least,  and  an  examining 
court  (ch.  205,  §  4,  p.  765,)  of  the  same  number :  and 
by  the  general  county  court  law  of  the  Code  (ch.  157, 
§  1,  p.  615,)  it  is  declared  that  the  County  court  in 
each  county  shall  be  held  by  the  justices  of  the  county 
or  any  four  or  more  of  them,  except  where  otherwise 
expressly  provided.  So  that  at  the  passage  of  the  act 
of  April  22,  1852,  the  number  of  justices  necessary  to 
constitute  a  court  in  a  criminal  prosecution  other  than 
cases  for  a  court  of  oyer  and  terminer  or  of  examina- 
tion was  four  at  the  least.  Does  an  indictment  for  an 
assault  and  battery  or  other  misdemeanor  constitute  a 
criminal  prosecution  ?  Xotwithstanding  in  some  of 
the  sections  of  the  Code  the  term  "  criminal  cases '' 
may  seem  to  be  used  in  the  sense  of  felonies  only,  in 
this  there  can  be  no  doubt  it  is  used  to  embrace  both 
felonies  and  misdemeanors.  The  section  itself  refers 
to  and  recognizes  the  usual  classification  of  causes  inter 
partes^  into  civil  and  criminal  cases,  the  latter  of  which 
embraces  all  prosecutions  for  offenses  against  the  laws 
of  whatever  grade.  And  in  the  Code  it  will  be  seen, 
chapter  199  which  is  entitled  "General  provisions  con- 
cerning crimes  and  punishments  "  embraces  alike  mis- 
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demeanoFB  and  felonies.     The  same  is  to  be  said  of  1856. 

chapter 201,  entitled  "  For  preventing  the  commission  r^^^^ 
ot  crimes  "  and  of  chapter  211,  entitled  "  General  pro- 


visions as  to  proceedings  in  criminal  cases."  Indeed '^^S^^'® 
throughout  the  body  of  the  criminal  code  commencing 
with  title  54,  headed  '*  Crimes  and  punishments  "  mis- 
demeanors and  felonies  are  alike  contemplated  as  the 
subjects  of  criminal  proceedings  and  by  ch.  199,  §  1, 
all  oftenses  against  the  laws  are  declared  to  be  the 
former  or  the  latter.  In  §  22  the  term  "criminal  pro- 
ecution "  is  expressly  used  in  a  sense  embracing  all 
offenses  of  both  classes.  Its  language  is  "In  a  crim- 
inal prosecution  other  than  for  perjury,  &e. ;"  yet  per- 
jury with  a  single  exception  (when  committed  on  a 
trial  for  felony)  is  but  a  misdemeanor.  By  §  37  of  ch. 
208,  provision  is  made  for  the  adjournment  of  ques- 
tions of  law  in  "  a  criminal  case  "  to  the  General  court ; 
and  it  was  never  questioned  that  it  embraced  misde- 
meanors as  well  as  felonies.  And  in  ch.  210,  §  11, 
provision  is  made  where  there  is  a  conviction  in  a 
"  criminal  case"  before  a  justice  of  the  peace,  which 
must  be  of  course  for  a  misdemeanor.  Other  sections 
will  be  found  of  similar  import.  And  it  will  be  ob- 
served this  §  22  speaks  of  courts  of  oyer  and  terminer 
courts  of  examination  and  courts  in  all  criminal  prose- 
cutions:  and  as  the  county  courts  have  no  jurisdiction 
of  felonies  except  as  courts  of  o(/er  and  (ermiver^  and  of 
examination,  to  satisfy  the  terms  employed,  misde- 
meanors  must  be  deemed  to  be  intended. 

It  follows  then  that  in  prosecution  for  a  misdemeanor, 
the  court  to  be  legally  constituted  must  consist  of  four 
justices  at  the  least. 

Nor  is  there  any  thing  to  restrict  the  necessity  of 
the  presence  of  four  justices  to  the  final  trial  of  the 
cause.  In  many  misdemeanors  the  court  upon  con- 
viction, may,  and  in  some,  must  impose  corporal  pun- 
ishment  by  confinement   in   the   county  jail   and   in 
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1856.     others  by  stripes.     In  certain  cases  still  fnrther  penal- 
T^m.    ^^^®  ^^^  incurred.     Such  being  the  grave  character  of 


many  misdemeanors,  and  moreover  as  no  writ  of  error 

*^*^^^°^lie8  for  the  commonwealth  except  in  prosecutions  for 
breach  of  the  revenue  laws,  it  may  be  supposed  it  was 
the  purpose  and  policy  of  the  law  to  secure  in  all 
criminal  prosecutions  the  collective  intelligence  and  in- 
formation of  four  justices  at  least  as  affording  a  surer 
guaranty  of  a  correct  decision  and  the  attainment 
of  the  ends  of  justice  than  that  of  a  less  number. 
And  this  reiison  would  apply  with  equal  force  to  other 
stacres  of  the  prosecution  as  to  the  final  trial.  For  a 
case  might  be  as  effectually  disposed  of  at  a  previous 
stage  upon  a  motion  to  quash  or  a  demurrer,  or  the 
tender  of  a  plea,  as  at  the  trial  before  a  jury.  So 
upon  the  empanneling  of  a  grand  jury  and  in  directing 
the  subjects  and  the  mode  of  its  investigations  and  in 
receiving  its  presentments,  important  questions  might 
arise  upon  which  a  party  not  yet  charged  with  an  of- 
fense would  not  be  entitled  to  be  heard.  The  reason 
and  spirit  of  the  law  therefore  would  seem  to  require 
the  presence  of  at  least  four  justices  when  a  grand 
jury  is  empanneled  and  the  prosecution  is  commenced 
as  well  as  upon  the  final  trial  of  the  case,  whilst  there 
is  certainly  nothing  in  its  terms  to  render  a  less  num- 
ber sufficient.  The  language  is  "  courts  in  all  criminal 
prosecutions  shall  be  &c."  not  "  courts  for  the  trial  of 
criminal  cases." 

I  think  therefore  the  objection  that  the  record  upon 
its  face  shows  there  were  but  three  justices  present 
when  a  grand  jury  was  empanneled  and  when  an  in- 
dictment was  found,  is  fatal  under  the  law  as  it  stands, 
and  that  the  only  remaining  question  is  whether  it  has 
been  waived  in  this  case  or  the  benefit  of  it  otherwise 
lost  to  the  party  by  his  pleading  to  issue  and  failing 
to  raise  it  until  after  a  verdict  against  him.  If  the 
objection  but  imported  some  imperfection  or  defect  of 
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form  in  the  indictment,  or  went  merely  to  the  qualifi-  1856. 

cation  of  the  grand  jurors  or  any  one  of  them  or  any  xwin. 
other  matter  of  abatement  it  would  be  of  course  t^o 


.  Jackson's 


late  after  verdict  to  attempt  to  raise  it.  But  it  is  not  ^^^ 
of  this  character.  Tt  goes  to  the  constitution  of  the 
court  in  which  the  prosecution  was  commenced  by 
the  finding  of  the  indictment  and  in  eftect  to  the  very 
fact  of  there  being  any  indictment  against  the  party. 
For  if  the  court  as  constituted  had  no  authority  to 
impannel  a  grand  jury  and  no  jurisdiction  either  to 
commence  or  determine  a  prosecution  by  trial,  the  in- 
dictment must  be  of  necessity  a  nullity.  From  its 
nature  therefore  it  is  an  objection  which  is  not  waived 
by  any  pleading  and  which  is  not  cured  by  any  thing 
that  afterwards  transpired.  In  Caivood^s  Case,  2  Va. 
Cas.  527,  the  clerk  had  omitted  to  record  the  fact  of 
the  finding  of  the  indictment,  which  had  however  in 
fact  been  endorsed  by  the  foreman  "  a  true  bill "  and 
presented  in  court  with  other  bills.  In  the  record  of 
the  proceedings  had  it  was  thus  recited :  "  Benjamin 
Cawood  who  stands  indicted  for  murder,  was  led  to  the 
bar  in  custody  &c.  and  thereof  arraigned  and  jyleaded  not 
ff^iilty,  to  the  indictment  &c."  Another  order  spoke  of 
the  prisoner  as  "accused  of  murder  "and  made  provi- 
sion for  a  jury  ^^for  the  triaV  of  the  prisoner.  An 
ineffectual  trial  was  had  and  in  the  entry  of  the  same 
the  prisoner  was  spoken  of  again  as  standing  indicted 
for  murder.  The  jury  having  failed  to  agree,  the  pri- 
soner petitioned  for  a  change  of  venue  which  was 
granted.  Yet  held  that  the  omission  to  record  the 
finding  of  the  indictment  was  fatal  and  could  not  be 
supplied  by  the  paper  itself  nor  the  endorsement 
thereon  nor  by  the  subsequent  recitals ;  and  that  the 
prisoner's  plea  of  not  guilty  or  the  subsequent  pro- 
ceedings did  not  cure  the  defect.  I  think  the  reason 
for  not  holding  the  defect  to  be  cured  in  the  present 
case  is  at  least  as  strong  as  in  the  case  just  cited ;  and 
Vol.  XIII— 101 
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1856.  regarding  the  objection  as  going  to  the  foundation  of 
Te?m.  ^^^  whole  proceeding,  the  authority  and  jurisdiction 
of  I  the  court  itself  in  which  the  prosecution  was  com- 
menced, I  think  it  was  not  and  could  not  be  cured  by 
the  subsequent  proceedings  and  might  be  taken  advan- 
tage of  at  any  time  either  before  verdict  or  after. 

I  am  of  opinion  to  reverse  the  judgment  of  the  Cir- 
cuit court  and  that  of  the  County  court  and  to  render 
judgment  for  the  plaintiflf  in  error. 

The  other  judges  concurred  in  the  opinion  of 
Lee,  J. 

Judgment  reversed. 
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Ritfimond. 

Richards  v.  The  Commonwealth.  1856. 

October 
November  12.  Term. 

A  person  is  staying  at  a  tavern,  and  the  landlord  offers  him  a  gun 
to  go  and  shoot  robins,  which  he  takes,  and  after  shooting  once 
or  twice  near  the  house,  goes  off  with  the  gun  and  disposes  of  it. 
Held  :  Under  the  circumstances  of  the  case,  he  is  guilty  of  lar- 
ceny. 

William  Richards  was  indicted  in  the  Circuit  court 
of  Henrico  County  at  its  April  terra  1856,  for  larceny 
in  stealing  a  gun,  a  bird  bag  and  a  powder  flask,  the 
property  of  Stephen  B.  Sweeney.  At  the  same  term 
of  the  court  he  was  tried  and  convicted,  and  the  jury 
fixed  the  terra  of  his  imprisonraent  in  the  penitentiary 
at  one  year.  The  prisoner  then  raoved  the  court  for  a 
new  trial ;  but  the  raotion  was  overruled,  and  sentence 
was  passed  upon  him;  and  he  excepted.  The  facts 
certified  by  the  court  are  as  follows  : 

It  was  proved  that  on  the  morning  of  the  16th  day 
of  March  1856,  the  prisoner  was  discharged  from  the 
penitentiary,  and  that  he  arrived  at  the  tavern  or  pub- 
lic house  of  Stephen  B.  Sweeney,  about  twelve  miles 
below  Richmond,  on  the  evening  of  that  day,  and 
took  up  lodgings  there,  and  spent  'the  night.  That 
shortly  after  the  prisoner  arrived  at  said  place,  two 
other  men  came  in,  and  after  some  conversation,  de- 
termined to  stay  all  night.  These  men,  upon  being 
interrogated  during  their  stay,  refused  to  give  their 
names.  The  one  of  them,  whose  name  is  Livingston, 
was  seen  in  custody  on  a  criminal  charge  before  the 
mayor  of  Richmond  on  the  morning  of  the  day  this 
cause  was  tried.     They  and  the  prisoner  were  seen  • 

during  their  stay  at  Sweeney's  to  have  several  conver- 
sations together.     The  prisoner   said   his   name   was 
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1856.    Blitz,  and  that  he  was  the  son  of  a  raan  of  that  name 
Term/  ^^^  formerly  resided  at  City  Point,  and  was  known 


to  Sweeney.  He  stated  to  Sweeney  that  he  and  his 
^*^^^®' father  were  still  in  business  largely  at  City  Point. 
That  their  store  had  been  burned,  and  that  they  had 
set  up  in  another  place.  That  they  were  in  the  busi- 
ness of  making  barrels,  tubs,  &e.  and  that  he  the  pri- 
soner was  on  the  lookout  for  a  contract  for  barrel 
timber.  He  was  referred  by  Sweeney  to  James  W. 
Binford,  who  was  in  that  business  in  his  neighborhood. 
He  further  stated  that  he  had  staid  at  Dr.  Lyne's  in 
Henrico  the  night  before,  and  his  mare  had  got  away 
from  him,  and  he  supposed  had  crossed  the  river  on 
her  way  home.  All  of  these  statements  were  proved 
to  be  false.  The  two  other  men  went  away  the  next 
morning,  stating  that  they  were  going  to  Dr.  Mettert's, 
who  lived  near  Binford.  The  prisoner  declined  going 
with  them,  but  said  he  would  remain  about  during  the 
day,  and  see  what  he  could  do.  That  Sweeney  not 
liking  to  leave  him  by  himself  at  his  house  during  the 
day,  asked  him  to  walk  with  him  to  his  field,  which 
he  di<l,  and  remained  with  him  until  Sweeney  returned 
to  dinner.  After  dinner  Sweeney's  son  had  been  shoot- 
ing some  birds  within  a  short  distance  of  the  house, 
and  on  his  return  to  the  house  with  his  father's  gun, 
Sweeney  asked  the  prisoner  if  he  was  fond  of  shoot- 
ing. Prisoner  said  yes,  and  then  Sweeney  offered  pri- 
soner his  gun  to  shoot  some  robins.  Prisoner  took  the 
gun  and  a  bird  bag  and  powder  flask,  and  went  over 
the  road,  and  Sweeney  heard  him  shoot  once  or  twice 
before  he  Sweeney  left  the  house  on  his  return  to  the 
field.  Prisoner  did  not  solicit  the  use  of  the  gun,  but 
it  was  tendered  by  Sweeney  of  his  own  accord.  This 
was  about  two  o'clock  on  Monday,  the  day  after  pri- 
soner came  to  Sweeney's.  Prisoner  did  not  return  to 
the  house  with  the  gun,  and  in  the  evening  Sweeney 
made  pursuit  and  enquiries  after  him. 
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It  was  further  proved  that  prisoner  was  in  Chester-     1856. 
field  at  Shell's  store  about  ten  miles  from  Sweeney's    xer^ 

on  Tuesday,  and  traded  off  the  gun  with  a  young  man  

named  Shell  for  another  gun  and  two  dollars  and  fifty  ^^^|^* 
cents  boot,  and  gave  the  shot  bag  and  powder  flask  to 
the  person  to  whom  he  traded  the  gun.  He  also  sold 
Sweeney's  pointer  dog  to  said  Shell  for  two  dollars  and 
fifty  cents;  which  dog  Sweeney  missed  after  he  had 
ascertained  that  the  prisoner  had  left.  He  then  sold 
the  gun  he  had  traded  for  to  the  father  of  said  Shell, 
and  left  Shell's  store  soon  after,  and  was  seen  going  in 
a  fast  walk  towards  the  woods.  The  gun  and  dog  were 
advertised  by  Sweeney,  who  offered  a  reward  of  twen- 
ty-five dollars  for  them,  and  were  received  by  him,  and 
the  reward  paid  some  day  or  two  after. 

Prisoner  was  arrested  a  few  days  after,  above  Rich- 
mond. 

While  at  Shell's  store  he  stated  that  his  name  was 
Patterson,  and  that  he  was  the  son  of  Dr.  Patterson  of 
Manchester.  It  was  proved  that  the  articles  specified 
in  the  indictment  and  disposed  of  by  the  prisoner  were 
worth  twenty  dollars.  The  articles  were  proved  to  be 
the  property  of  Sweeney.  Prisoner  went  from  Swee- 
ney's without  paying  his  bill.  And  these  were  all  the 
material  facts  proved. 

The  prisoner  applied  to  this  court  for  a  writ  of  error, 
which  was  allowed. 

JUcRaCy  for  the  prisoner. 

The  Attorney  General^  for  the  commonwealth. 

MoNCURE,  J.  delivered  the  opinion  of  the  court : 
This  case  presents  for  decision  the  question,  whether 
the  goods,  of  the  larceny  of  which  the  prisoner  was 
convicted,  were  taken  by  him  against  the  will  or  with- 
out the  consent  of  the  owner. 

Larceny,  at  common  law,  is  the  taking  and  carrying 
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1856.     away  of  the  personal  goods   of  another,  against  his 
Term/  ^^^'  ^^  without  his  consent,  and  with  a  felonious  in- 

tent.     There  must  be  a  taking  or  severance  of   the 

^ise  go^^s  from  the  possession  of  the  owner  on  the  ground 
that  larceny  includes  a  trespass.  If  there  be  no  tres- 
pass in  taking  goods,  there  can  be  no  larceny  in  carry- 
ing them  away.  2  Tluss.  95 ;  1  Hawk.  c.  33,  §  2. 
But  the  possession  of  the  owner  may  be  actual  or 
constructive.  If  it  appear,  that  although  there  is  a 
delivery  by  the  owner,  yet  the  legal  possession  still 
remains  exclusively  in  him,  larceny  may  be  committed 
exactly  as  if  no  such  delivery  had  been  made.  Thus, 
if  a  person  to  whom  goods  are  delivered  has  the  bare 
charge,  custody  or  use  of  them,  and  the  legal  posses- 
sion remains  in  the  owner,  such  person  may  commit 
larceny  by  a  fraudulent  conversion  of  the  goods  to  his 
own  use.  2  Russ.  106 ;  1  Hale  506 ;  1  Hawk.  c.  33, 
i  6 ;  Arch.  Crim.  PI.  edition  of  1846,  p.  192.  The 
most  familiar  application  of  the  rule  is,  to  the  case  of 
servants,  whose  possession  of  their  master's  goods  by 
his  delivery  or  permission  is  the  possession  of  the  mas- 
ter himself ;  2  Russ.  197 ;  2  East  P.  C.  564,  682,  683  ; 
Walker  v.  Commonwealth^  8  Leigh  743;  and  to  the 
case  of  a  guest  at  an  inn,  who  may  be  guilty  of  lar- 
ceny in  taking  a  piece  of  plate  or  other  thing  set 
before  him  for  his  accommodation ;  for  he  hath  not 
the  possession  delivered  to  him,  but  merely  the  use. 
2  Russ.  107;  Arch.  192;  1  Hale  506;  1  Hawk.  e. 
33,  §  1.  ''  The  distinction,  (says  Russell,)  between  a 
bare  charge  or  special  use  of  goods,  and  a  general 
bailment  of  them,  seems  to  be  sufficiently  intelligible ; 
and  it  seems  consistent  with  principle,  that  in  the 
former  case  the  legal  possession  should  be  considered 
as  remaining  in  the  owner ;  and  in  the  latter  as  having 
passed  to  the  bailee  ;  and  that  therefore  in  the  former 
case  larceny  may  be  committed  of  them  by  the  person 
to  whom  they  have  been  delivered,  and  that  in  the 
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latter  it  may  not,  unless  there  be  a  determination  of     1856. 
the  privity  of  contract :  but  it  is  in  the  application  of   xerm.'^ 


this  doctrine  to  particular  cases  that  the  distinctions 

seem  to  become  obscure."     2  Russ.  108.     How  does  ^case!^' 
the  doctrine  apply  to  the  facts  of  this  case  ?     Were  the 
goods  delivered  to  the   prisoner  on   a  bailment;   or 
merely  for  special  use,  and  without  changing  the  legal 
possession  of  the  owner  ? 

If  the  prisoner  had  fraudulently  converted  to  his 
own  use  a  piece  of  plate,  or  other  thing  delivered  to 
him  for  his  accommodation  as  a  guest  in  the  tavern  of 
the  prosecutor,  we  have  seen  that  he  would  have  been 
guilty  of  larceny.  If  he  had  so  converted  to  his  own 
use  a  book  handed  to  him  to  read  for  his  amusement 
while  he  continued  to  be  such  guest,  there  can  be  no 
doubt  he  would  have  been  guilty  of  larceny.  Why 
does  not  the  same  principle  apply  to  this  case,  in 
which  the  prisoner  fraudulently  converted  to  his  own 
use  a  gun  delivered  to  him  "to  shoot  some  robins" 
for  his  amusement  while  he  continued  to  be  such 
guest  ?  Is  it  because  the  gun  was  not  to  be  used  in 
the  house?  The  rule  under  consideration  does  not 
require  the  property  to  be  used  in  the  house  of  the 
owner.  Suppose  the  prosecutor  had  accompanied  the 
prisoner  when  he  went  over  the  road  to  shoot  the 
robins,  and  the  gun  had  been  converted  in  the  pre- 
sence of  the  prosecutor:  Or,  suppose  the  gun  had 
been  handed  to  the  prisoner  to  shoot  some  robins  in 
full  view  of  the  house,  and  that,  instead  of  shooting 
them,  he  had  walked  off  with  the  gun  and  converted 
it  to  his  own  use :  Would  he  not,  in  either  case,  have 
been  guilty  of  larceny  ?  But  the  rule  does  not  require 
that  the  property  should  be  converted  in  the  presence 
or  the  sight  of  the  owner.  Nor  indeed  does  it  require 
that  the  relation  of  master  and  servant,  or  landlord 
and  guest,  should  exist  between  the  owner  of  the  pro- 
perty and    the  person  converting  it.     No  writer  has 
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1856.     laid  down  the  rule  under  any  such  restriction.     As 
Term.^  laid  down  by  all  the  writers,  it  only  requires  that  the 


person  converting  the  property  should  be  entitled 
^Case^^'  merely  to  a  charge  or  special  use  and  not  the  legal 
possession  of  it.  In*  the  familiar  cases  of  master  and 
servant,  and  landlord  and  guest,  the  rule  generally,  if 
not  always,  applies ;  because  generally,  if  not  always, 
a  servant  or  guest  has  a  mere  charge  or  special  use  of 
the  property  of  the  master  or  landlord.  These  cases 
are  therefore  stated  by  writers  as  instances  of  the  ap- 
plication of  the  rule ;  but  as  instances  only,  and  not  as 
limitations  or  restrictions  of  the  rule.  The  question 
in  every  case  is.  Whether,  under  all  the  circumstances, 
a  bare  charge  or  special  use,  or  a  legal  possession 
under  a  bailment  exists?  There  is  rarely  any  diffi- 
culty in  solving  the  question  when  the  relation  of 
master  and  servant,  or  landlord  and  guest  subsists  be- 
tween the  parties  at  the  time  ot  the  conversion,  or 
where  the  property  is  delivered  to  be  used  in  the  pre- 
sence of  the  owner.  In  eases  of  this  kind,  the  pro- 
perty being  resumable  by  the  owner  every  moment, 
his  dominion  over  it  is  as  perfect  as  before ;  and  the 
person  to  whom  it  is  delivered  has  at  most  no  more 
than  a  bare  limited  use  or  charge  and  not  the  legal 
possession  of  it.  2  Russ.  108.  The  same  principle 
seems  to  be  generally  applicable  wherever  property, 
whether  it  be  a  gun  or  any  thing  else,  held  by  a 
person,  whether  he  be  an  inn  keeper  or  not,  for  the 
use  and  accommodation  of  his  family,  is  delivered  to 
a  member  or  visitor  of  the  family  to  be  temporarily 
used  by  him  as  such,  whether  in  the  presence  of  the 
owner  or  not. 

A  difficulty  sometimes  arises  in  the  application  of 
the  rule  to  other  cases.  Generally,  though  not  always, 
where  property  is  delivered  to  a  person  who  is  not  a 
servant  or  guest  of  the  owner,  or  a  member  or  visitor 
of  his  family,  and  to  be  used  elsewhere  than  in  the 
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owner's  presence,  a  bailment,  and  not  a  mere  charge     1856. 
or  special  use,  is  created.     There  is  no  difficulty,  we    xerau' 

think,  in  the  application  of  the  rule  to  this  case.     The 

relation  of  landlord  and  guest  subsisted  between  the  ^c^Jl^' 
prosecutor  and  prisoner,  who  were  strangers  to  each 
other  at  the  time  of  the  conversion.  The  relation 
was  expected  to  be  of  very  short  duration,  and  to  ter- 
minate during  the  same  evening,  or  at  least  the  next 
morning.  The  occasion  for  delivering  the  gun  was 
very  sudden ;  and  was  induced  by  the  return  of  the 
prosecutor's  son  from  shooting  some  birds  within  a 
short  distance  of  the  house.  The  object  of  it  was  to 
aflord  the  prisoner  some  amusement  during  the  even- 
ing while  the  prosecutor  was  absent  in  his  field.  It 
was  not  intended  that  the  use  should  contiime  longer 
than  the  prisoner  cimtinued  to  be  a  guest;  nor  ex- 
pected that  the  gun  would  be  carried  far  from  the 
house,  and  perhaps  not  off  the  land  of  the  prosecutor. 
It  was  offered  to  the  prisoner  "to  shoot  some  robins ;" 
and  he  took  the  gun.  bird  bag  and  powder  flask,  and 
went  over  the  road ;  and  prosecutor  heard  him  shoot 
once  or  twice  before  he  left  the  house  on  his  return  to 
the  field.  Under  these  circumstances  we  think  the 
prisoner  had  a  mere  special  use  of  the  property,  and 
not  a  legal  possession  of  it ;  that  the  owner's  legal 
possession  was  unbroken  by  such  special  use;  that 
the  property  was  in  his  legal  possession  when  it  was 
fraudulently  carried  away  by  the  prisoner ;  and  that 
the  prisoner  took  it  against  the  will  or  without  the 
consent  of  the  owner.  He  was  therefore  properly 
convicted  of  larceny. 

Being  of  opinion  that  the  delivery  of  the  property 
by  the  prosecutor  to  the  prisoner  did  not  amount  to 
a  bailment,  it  is  of  course  unnecessary  to  consider 
whether  the  evidence  was  sufficient  to  warrant  the 
jury  in  finding  that  the  felonious  intent  existed  at  the 
time  of  such  delivery ;  or  whether,  if  such  delivery 
Vol.  XIII— 102 
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1856.     had  amounted  to  a  bailment,  and  the  felonious  intent 
Term.'^  had  not  existed  at  the  time  of  the  delivery,  but  had 

arisen  afterwards,  the  prisoner  would  have  been  guilty 

^  C^e!*"*'  of  larceny  under  the  Code,  ch.  192,  §  21,  p.  730. 

We  are  of  opinion  that  there  is  no  error  in  the 
judgment,  and  that  it  be  affirmed. 

Daniel,  J.  The  certificate  of  facts  shows  that  the 
delivery  of  the  property,  of  the  theft  thereof  the  pri- 
soner had  been  convicted,  was  made  to  him  by  the 
owner.  In  order,  therefore,  to  vindicate  the  judg- 
ment of  the  Circuit  court,  it  must,  I  apprehend,  be 
shown,  either  that  the  delivery  was  fraudulently  pro- 
cured by  the  prisoner  with  a  felonious  intent,  at  the 
time,  to  convert  the  property  to  his  own  use,  or  that 
the  purposes  and  uses  with  and  for  which  the  delivery 
was  made,  were  of  a  nature  so  restricted  and  special 
as  to  leave  the  legal  possession  of  the  property,  notwith- 
standing the  delivery,  still  exclusively  in  the  owner,  and 
to  place  the  prisoner,  on  his  subsequent  conversion  of 
the  property,  in  the  same  predicament  as  if  he  had 
then  acquired  the  possession,  against  the  consent  of 
the  owner,  and  with  a  felonious  design. 

It  must  be  conceded  that  the  conduct  of  the  pri- 
soner is  well  calculated  to  produce  the  impression  that 
he  came  to  Sweeney's  with  some  bad  design.  It  does 
not  seem  uncharitable  to  found,  on  the  various  false 
statements  which  he  made  to  Sweeney  about  himself, 
his  business,  his  plans,  and  his  relationship  and  con- 
nexion with  others,  and- his  subsequent  conduct  in  the 
conversion  of  the  property  of  Sweeney,  the  suspicion 
that  he  was  on  the  look-out  for  a  favorable  opportu- 
nity to  practice  some  fraud  on  Sweeney,  or  perhaps  to 
perpetrate  a  larceny  of  some  of  his  goods.  It  must, 
however,  I  think,  be  also  conceded  that  the  conduct 
of  the  prisoner,  in  making  these  false  statements,  is 
not  irreconcilable  with  the  idea  that  he  designed  and 
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wished  thereby  merely  to   produce   upon   Sweeney's     1856. 
mind   favorable   impressions  as  to   his  character  and    xerm. 


standing,  without  any   purpose  of  ulterior  fraud   or  -; 

wrong  to  him  or  others.  It  is  obvious  that  the  testi-  ^^^^ 
mony  does  not  disclose  the  resort  to  any  trick,  device, 
stratagem  or  artifice  by  the  prisoner,  which  from  its 
very  nature  held  out  an  immediate  inducement  or  mo- 
tive to  Sweeney  to  lend  the  gun,  or  indeed  to  trust 
the  prisoner  with  the  possession  of  any  of  his  goods. 
Indeed,  it  does  not  appear  that  the  prisoner  gave  any 
intimation,  by  word  or  deed,  that  he  desired  the  use 
of  the  gun.  He  was  the  mere  recipient  of  an  unso- 
licited act  of  courtesy  or  kindness  gratuitously  prof- 
fered by  the  owner  of  the  property.  And  unless  it 
can  be  maintained  that  every  man  who  resorts  to  false- 
hood for  the  purpose  of  creating  or  maintaining  with 
another  a  character  for  respectability,  trustworthiness 
or  responsibility,  may  be  treated  as  a  thief  when  he 
converts  to  his  own  use  property  which  may  have  been 
entrusted  to  him  on  the  faith  of  such  character,  I  do 
not  see  how  we  can  hold  that  the  delivery  of  the  pro- 
perty was  in  this  case  procured  by  fraud.  The  conduct 
of  the  prisoner  preceding  the  delivery  of  the  property 
is  reconciliable  with  too  many  hypotheses — the  point- 
ings of  his  falsehoods  seem  to  me  too  indeterminate 
and  vague — the  delivery  of  the  property  appears  too 
remotely  connected  with  the  means  supposed  to  have 
been  used  by  him  to  effect  it — to  justify  us  in  de- 
ducing the  loan  of  the  gun  or  license  to  use  it  as  the 
legal  consequence  of  the  prisoner's  fraud. 

The  verdict  of  the  jury,'it  is  true,  especially  in  re- 
spect to  what  it  must  be  taken  to  say  relative  to  the 
prisoner's  motives  and  designs,  is  entitled  to  great 
weight.  Still,  after  allowing  to  the  verdict  the  fullest 
weight  authorized  bj-  the  practice  now  prevatling  in 
this  court,  I  have  been  unable  to  discover,  in  the  cer- 
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1856.     tificate   of  facts,  any   sufficient  warrant  for  the   pri- 
Term.    soner's  conviction,  so  fur  as  it  rests  on  the  first  ground 


here  taken  in  its  support. 


Case.  ^       ^^^  ^^  ^^  sustained  on  the  second  ground  ? 

There  can,  I  apprehend,  be  no  doubt  that  when  the 
delivery  of  goods  is  fairly  obtained  on  hire  or  loan, 
no  subsequent  wrongful  conversion  of  them  pending 
the  contract  will  amount  to  larceny. 

There  are,  it  is  true,  many  cases  in  the  English 
courts  holding  that  when  the  purpose  of  the  hiring 
or  loan  for  which  the  delivery  was  made  had  ended, 
felony  might  be  committed  by  a  conversion  of  the 
goods.  This  doctrine,  so  far  as  it  could  be  invoked 
here,  was,  however,  .fully  considered  by  the  judges  in 
the  case  of  Bex  v.  Banks,  1  Russ.  &  Ry.  Cr.  Cases  441, 
and  decided  to  be  wrong. 

It  appeared  that  the  prisoner  had  borrowed  a  horse 
for  the  purpose,  as  he  said,  of  carrying  a  child  to  a 
surgeon.  Whether  he  carried  the  child  thither  did 
not  appear;  but  the  day  following,  after  the  purpose 
for  which  he  borrowed  the  horse  was  over,  he  took 
the  horse  in  a  different  direction,  and  sold  it.  The 
jury  (it  is  stated)  thought  the  prisoner  had  no  felo- 
nious intention  when  he  took  the  horse  ;  but  as  it  was 
borrowed  for  a  special  purpose,  and  that  purpose  was 
over,  when  the  prisoner  took  the  horse  ti>  the  place 
where  he  sold  it,  the  judge  presiding  at  the  trial  sub- 
mitted it  to  the  consideration  of  the  judges  whether 
the  subsequent  disposing  of  the  horse,  when  the  pur- 
pose for  which  it  was  borrowed  was  no  longer  in  view, 
did  not  in  law  include  in  il  a  felonious  taking  Upon 
consideration,  the  judges  were  of  opinion  that  tie  doe- 
trine  on  the  subject  asserted  in  previous  cases  vas  not 
correct.  They  held  that  if  the  prisoner  had  not  a 
felonious  intention  when  he  originally  took  the  lorse, 
his  subsequent  withholding  and  disposing  of  it  di  not 


Digitized  by 


Google 


COURT   OF   APPEALS   OF   VIRGINIA.  813 

constitute  a  new  felonious  taking,  or  make  him  guilty     1856. 
of  felony;  and  that  consequently  the  conviction  could    xerm.' 
not  be  supported. 

I  have  seen  no  subsequent  decision,  in  which  the  caseT^ 
authority  of  this  case  has  been  questioned  :  And  in 
the  2d  vol.  of  Russell  on  Crimes,  p.  57,  the  author, 
after  citing  the  case,  declares  upon  the  force  of  it,  that 
it  is  now  settled,  that  when  the  owner  parts  with  the 
possession  of  goods  for  a  special  purpose,  and  the  bailee, 
when  that  purpose  is  executed,  neglects  to  return,  and 
afterwards  disposes  of  them,  if  such  bailee  had  not  a 
felonious  intention  when  he  originally  took  the  goods, 
a  subsequent  withholding  and  disposing  of  them  will 
not  constitute  a  new  felonious  taking,  nor  make  him 
guilty  of  felony. 

So  again,  at  page  21  of  his  second  volume,  the  au- 
thor says  that  there  was  decisions  to  the  effect  that 
when  the  delivery  of  goods  is  made  for  a  certain  spe- 
cial and  particular  purpose,  the  possession  is  still  sup- 
posed to  reside  unparted  with  in  the  first  proprietor. 
And  that  if  a  watchmaker  steal  a  watch  delivered  him 
to  clean;  or  if  a  person  steal  goods  in  a  chest  deliv- 
ered to  him  with  the  key  tor  safe  custody  ;  or  clothes 
delivered  for  the  purpose  of  being  washed  :  In  all 
these  instances  he  says  the  goods  taken  have  been 
thought  to  remain  in  the  possession  of  the  proprietor, 
and  the  taking  of  them  away  held  to  be  felony.  But 
(he  adds)  unless  in  these  cases  the  privity  of  contract 
under  which  the  goods  were  delivered  appeared 
by  some  means  to  have  been  determined,  it  seems 
diflicult  to  distinguish  them  from  the  cases  of  a  gold- 
smith to  whom  plate  is  delivered  to  work  or  to 
weigh;  a  tailor  to  whom  cloth  is  delivered  that  he 
ma}'  make  clothes  with  it ;  and  a  friend  who  is  en- 
trusted with  property  to  keep  for  the  owner's  use ;  in 
which  cases  an  embezzlement  or  conversion  of  the 
goodfe  by  the  party  to  whom  they  are   delivered,  has 
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1856.    been  said  not  to  amount  to  felony.     In  these  latter  cases, 
Term.*^  (he  continues,)  as  well  as  in  the  former,  the  deliver}-  of 


the  goods  is  made  only  for  a  special  purpose  ;  yet  it 
^Oa»e^^*  seems  that  the  possession  of  them  has  not  been  consid- 
ered as  remaining  with  the  owner,  but  as  having 
passed  to  the  party  by  a  lawful  delivery  without  fraud, 
and  therefore  not  the  subject  of  a  subsequent  felonious 
taking. 

It  is  argued  here,  however,  that  as  the  prisoner  was 
the  guest  of  Sweeney  at  the  time  when  he  acquired 
possession  of  the  gun,  though  he  took  it  not  only  by 
the  consent  but  at  the  instance  of  Sweeney,  he  does 
not  stand  on  the  same  footing  as  it  no  such  relation 
between  the  parties  existed.  It  is  argued  that,  because 
of  such  relation,  and  the  character  of  the  license  given 
to  him,  he  is  to  be  treated  as  to  having  the  bare  cus- 
tody of  the  gun,  and  that  the  exclusive  legal  possession 
must  still,  notwithstanding  such  custody,  be  held  to 
have  remained  with  Sweeney. 

As  the  main  stress  of  the  effort  to  sustain  the  con- 
viction was  laid  on  this  ground,  I  have  made  it  the 
subject  of  the  fullest  examination  and  consideration 
in  my  power.  But  I  have  been  unable  to  discover  in 
the  authorities  to  which  I  have  had  access,  any  suffi- 
cient warrant  for  such  distinction.  It  is  true,  in  Hale's 
Pleas  of  the  Crown,  vol.  1,  p.  505,  it  is  said  that  he 
that  hath  the  care  of  another's  goods  hath  not  the  pos- 
session of  them,  and  therefore  may  by  his  felonious 
embezzling  of  them  be  guilty  of  felony  ;  as  the  butler 
that  hath  the  charge  of  the  master's  plate,  the  shep- 
herd that  hath  the  charge  of  his  master's  sheep.  The 
like  law  for  him  that  takes  a  piece  of  plate  set  before 
him  to  drink  in  a  tavern,  &c.,  for  he  hath  only  a  liberty 
to  use,  not  a  possession  by  delivery. 

So  ill  East's  Crown  Law,  vol.  2,  p.  682,  after  citing 
instances  in  which  the  delivery  had  been  held  to  con- 
fer the  bare  charge  or  custody,  as  distinguished    from 
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the  possession,  the  author  says,  the  same  rule  applies     1856. 
to  him  who  has  a  bare  special  use  of  goods ;  as  in  the    xerm/ 

case  of  a  guest  in  the  owner's  house :  for  none  of  these 

persons  have  properly  speaking  the  possession.     The  ^^^ 
proposition  is  stated  in  like  terms  in  other  elementary 
works. 

I  can  perceive  nothing  in  those  declarations  and 
illustrations  of  general  principles,  from  which  to  infer  . 
that  there  is  any  thing  in  the  relation  between  a  tran- 
sient guest  and  the  iim  keeper,  with  whom  he  is  stay- 
ing, which  places  the  guest  on  a  footing  of  criminal 
responsibility,  in  respect  to  the  goods  of  the  inn 
keeper,  different  from  that  which  would  be  occupied 
by  any  other  person  to  whom  goods  might  be  de- 
livered for  a  momentary  purpose  to  be  accomplished 
in  the  house,  or  in  the  presence  of  the  owner.  Thus 
I  apprehend,  in  the  case  of  the  piece  of  plate,  if  in- 
stead of  being  placed  before  the  guest  to  drink,  it  were 
handed  to  a  mere  stranger  to  admire  its  style  or  work- 
manship, and  then  hand  it  back  to  the  owner,  the 
carrying  it  away  by  the  stranger  with  a  felonious  intent 
would  be  as  clearly  a  larceny  as  if  the  same  act  were 
done  by  the  guest.  So  I  suppose  if  an  artisan  or 
mechanic  should  go  into  a  room  of  an  inn,  by  the 
direction  or  permission  of  the  owner  to  repair  the  fiir- 
niture,  and  he  should  avail  himself  of  the  opportunity 
feloniously  to  carry  away  the  fnrniture,  the  measure  of 
his  guilt  would  be  the  same  with  that  of  the  guest  who 
should  wrongfully  convert  any  article  of  the  landlord's 
furniture  put  in  his  room  for  his  temporary  use.  And 
so  again,  in  the  familiar  case  (so  often  mentioned  in  the 
books)  of  one  invited  to  try  the  paces  of  a  horse  in  the 
presence  of  the  owner,  and  going  off  with  the  horse,  I 
apprehend  that  it  would  make  no  difference  whether 
the  wrong-doer  were  the  guest  of  the  owner  or  a  mere 
stranger.  In  either  case,  there  would  be  a  larceny  of 
the  horse. 
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1856.        The  true  reason,  I  apprehend,  why  the  guest,  in  the 
Term^"^  cases  just  mentioned,  would  be  held  guilty  of  larceny, 

is  drawn  not  from  the  nature  of  any  relation  between 

^^£^^*^®'him  and  the  inn  keeper,  but  from  the  consideration 
that  the  property  used  by  him  is  expected  to  remain 
in  the  house  or  presence  of  the  owner,  and  so  within 
his  constant  and  immediate  control.  This  will,  I  think, 
be  fully  seen  by  a  further  reference  to  the  paragraph 
in  East,  from  which  the  citation,  in  respect  to  the 
wrongful  conversion  by  a  guest  in  the  owner's  house, 
has  been  made.  So  (in  the  very  next  sentence  he 
proceeds)  if  a  weaver  or  silk  throwster  deliver  yam 
or  silk  to  be  wrought  by  journeymen  in  his  house, 
and  they  carry  it  away  with  intent  to  steal  it,  it  is 
felony ;  for  the  entire  property  remains  then  only  in 
the  owner,  and  the  possession  of  the  workman  is  the 
possession  of  the  owner.  But  if  the  yarn  had  been 
delivered  to  a  weaver  out  of  the  house,  and  he  having 
the  lawfiil  possession,  had  afterwards  embezzled  it, 
this  would  not  be  felony ;  because  by  the  delivery  he 
had  a  special  property  and  not  a  bare  charge;  in  the 
same  manner  as  one  who  is  entrusted  with  the  care  ot 
a  thing  for  another  to  keep.  It  is  worthy  of  conside- 
ration (he  continues)  whether  the  above  mentioned 
distinction  concerning  the  legal  possession  remaining 
in  the  owner,  after  a  delivery  in  fact  to  another,  does 
not  extend  to  all  cases  where  the  thing  so  delivered  for 
a  special  purpose  is  intended  to  remain  in  the  presence 
of  the  owner.  For  in  such  case,  the  owner  cannot  be 
said  to  give  any  credit  to,  or  to  repose  any  confidence 
in,  the  party  in  whose  hands  it  is  so  in  fact  placed; 
and  the  thing  being  intended  to  be  returned  to  the 
owner  again,  and  resumable  by  him  every  moment, 
his  dominion  over  it  is  as  perfect  as  before ;  and  the 
person  to  whom  it  is  so  delivered  has  at  most  no  more 
than  a  bare  limited  use  or  charge,  and  not  the  legal 
possession  of  it.     This  fiction,  (he  adds,)  such  as  it  is. 
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is  generally  admitted  to  exist  in  the  case  of  servants,      1856. 
and  even  in  the  case  of  other  persons  having  a  special    xerm.*^ 


use  of  goods  in  the  owner's  house :  the  best  reason  for  

which  is  the  presumed  presence  and  superintendence  ^^  ^ 
of  the  owner.  And  it  does  not  seem  more  unreason- 
able to  regard  goods  in  the  actual  presence  of  the 
owner,  out  of  his  house,  as  being  in  his  legal  posses- 
sion, though  put  into  another's  hands  for  a  particular 
purpose,  than  if  such  goods  were  delivered  to  another 
for  the  like  purpose  in  the  owner's  house  during  his 
absence. 

The  same  author  shows,  I  think,  conclusively,  that 
this  fiction  of  the  supposed  superintendence  and  con- 
sequent exclusive  legal  possession,  by  the  owner,  of 
goods  entrusted  to  another  for  a  special  use,  can  have 
no  application  (except  in  the  case  of  servants)  when 
by  the  terms  of  the  delivery,  the  goods  are  to  be 
used  neither  in  the  house  nor  presence  of  the  owner. 
For  at  p.  564,  after  stating  that  the  rule  holds  univer- 
sally in  the  case  of  servants  whose  possession  of  their 
master's  goods  by  their  delivery  or  permission  is  the 
possession  of  the  master  himself,  he  adds,  that  sup- 
posing the  maxim  well  founded,  it  leads  to  an  im- 
portant difference  between  the  case  of  servants  and 
others :  for  if  there  be  a  delivery  of  goods  by  a  mas- 
ter to  his  servant  for  a  particular  purpose,  and  he 
embezzle  them,  it  amounts  to  felony,  although  there 
be  no  evidence  of  a  p^rior  felonious  intent  at  the  time 
he  received  the  goods ;  because  even  after  the  delivery 
to  him  the  goods  continued  in  the  legal  possession  of 
the  master  and  not  of  the  servant;  and  therefore  the 
act  of  converting  them  fraudulently  is  in  law  a  tor- 
tious taking  from  the  possession  of  the  master.  But 
it  is  otherwise  in  the  case  of  a  legal  delivery  to  any 
other  than  a  servant;  for  then  unless  suchj delivery 
were  procured  by  fraud  and  the  jury  tind  a  previous 
felonious  intent  to  convert  the  goo:ls,  exitsting  at  the 
Vol.  XIII— 103 
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1856.     time  of  the  delivery,  a  subsequent  conversion  is  not 
Ternf^  felony ;  unless  (he  further  adds)  in  those  cases  (which 


he  says  will  be  subsequently  pointed  out)  where  the 
^Case^^  privity  of  contract  is  determined.  The  last  expression 
in  the  way  of  exception  cannot  impair  the  force  of 
the  general  proposition  asserted  by  the  author,  inas- 
much as  it  w'ill  be  found,  on  looking  to  the  cases  re- 
ferred to  by  him  in  respect  to  the  determination  of 
the  privity  of  contract,  that  they  belong  to  a  class  of 
cases  which,  as  far  as  they  could  apply  here,  have 
been  overruled  by  the  decision  in  Rtx  v.  Baj^ks, 
already  cited. 

There  are  several  English  decisions,  (some  of  which 
were  cited  at  the  bar,)  in  respect  to  the  conversion  of 
cattle  by  parties  employed  to  drive  them  to  market, 
which  may  seem  at  first  view  to  be  in  conflict  with 
the  general  principles  asserted  by  East.  But  in  those 
cases  and  in  cases  of  a  like  kind,  where  convictions 
have  been  sustained,  it  will  be  found  that  the  judges 
(when  they  have  assigned  the  reasons  for  their  opi- 
nion) have  generally  if  not  invariably  declared  that 
they  regarded  the  accused  as  having  acquired  the 
charge  or  custody  of  the  property  as  servants.  If, 
howe\'er,  some  of  these  cases  may  still  be  considered 
as  having  established  exceptions  to  the  general  prin- 
ciple, it  cannot,  I  apprehend,  be  affirmed  of  any  of 
them,  that  they  have  gone  to  the  extent  of  placing 
\lje  possession  of  one  to  whom  property  has  been 
loaned,  on  the  footing  of  a  charge  or  custody  by  a 
servant  of  his  master's  goods,  or  that  they  assert  any 
doctrine  from  which  to  deduce  that  a  transiiction, 
which  would  otherwise  be  defined  us  a  bailment,  be- 
comes a  mere  charge,  by  the  consideration  that  the 
party  to  whom  the  property  is  delivered,  is  the  visitor 
or  guest  of  the  owner. 

But  if  it  were  so  that  the  relation  in  which  the  pri- 
soner stood  to  Sweeney  could  aftect  the  case,  it  would. 
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I  apprehend,  have  still  to  be  shown  that  the  delivery     1856. 
and  nse  of  the  gnn  was  incidental  or  accessory  to  that    Term.'" 

relation.     Of  this  there  is  no  proof.     It  does  not  ap-  

pear  that  it  was  the  cnstom  of  Sweeney  to  furnish  his  q^^  ® 
guestvS  with  guns  for  their  amusement,  or  that  he  held 
out  to  the  public  any  expectation  that  he  would  do  so. 
The  transaction  is  one  which  might  have  taken  place 
between  Sweeney  and  any  one  of  his  neighbors  (not  a 
guest)  as  naturally  as  between  him  and  the  prisoner. 
And  if  it  had,  could  we  have  hesitated  to  say  that 
there  wes  a  bailment  of  the  gun  by  loan  ?  The  gun 
was  delivered,  not  that  something  might  be  done  to  it, 
or  with  it,  for  the  benefit  of  the  owner,  but  to  be  used 
by  the  prisoner  for  his  own  amusement.  There  was 
nothing  said  from  which  it  can  be  inferred  that  it  was 
to  be  used  merely  in  the  presence  of  Sweeney  or  within 
his  hearing  or  call  upon  his  farm. 

The  prisoner,  without  any  violation  ot  the  terms  or 
spirit  of  the  license  given  him,  might,  in  pursuit  of 
his  game,  have  gone  to  any  place  from  which  he  could 
return  before  the  expiration  of  the  time  when  his  re- 
turn might  be  reasonably  expected.  And  he  might 
thus  have  lawfully  placed  himself  and  the  property  in 
his  possession  during  such  time  entirely  beyond  the 
control  or  supervision  of  Sweeney.  And  there  is  no- 
thing in  the  record  from  which  we  can  infer  he  did 
not.  During  such  period  the  dominion  of  Sweeney 
over  his  property  was  to  a  certain  extent,  by  his  own 
consent,  necessarily  suspended  by  his  want  of  the  pre- 
sent power  either  to  resume  the  possession,  or  to  de- 
mand it,  and  place  the  prisoner  in  the  position  of  a 
wrong-doer  on  his  refusal  to  return  it. 

The  transaction  seems  to  me,  therefore,  to  have  all 
the  features  of  a  loan.  As  such,  it  invested  the  pri- 
soner with  a  legal  possession.  In  the  subsequent  con- 
version of  the  property  he  was  guilty  of  no  trespass, 
and  consequently  of  no  felony. 
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1856.        It  may  be  th^t  the  prisoner's  conduct,  considered 
Ternu'  morally,  is  in  little  or  no  degree  less  deserving  of  pun- 

ishment  than  if  he  had  acquired  the  possession  of  the 

CaseT^'  property  by  fraud  or  stealth ;  still  I  have  been  unable 
to  see  (as  the  proofs  stand)  on  what  established  rule 
of  criminal  law  he  can  be  treated  as  guilty  of  larceny. 
And  having  as  I  conceive  no 'warrant  to  stretch  or 
fashion  the  law  to  meet  the  supposed  or  real  moral 
exigencies  of  the  case,  I  cannot  concur  in  a  judgment 
affirming  his  conviction. 

I  am  of  the  opinion  that  the  prisoner  is  entitled  to  a 
new  trial. 

Judgment  affimxed^for  the  reasons  stated  in  the  opinion 

of  MONCURE,  J. 
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::  -^^  ::  :.  -    -   i-^  »       „  r^-  .-p:'i  *_-  'h-  _    --  wx?  rhaived  apon  the  real 

>' -vt     i    •  -    >  r  r  ^'-        -   :  r  j-  ---i-    f  t^^  exe^^t  or  aAer  his  death 

.*•  •'^^.i.  "_  :-•>,     •'  "    .'        -d:    z-  :.  ..:  ::  n  :  •  in-rrwise   bv  his  exei-utorial 

vvi-:  7^:^- :.    .^    ---   :  ..  :.  L                             *            /''...,     KVJ 

■  '/  -          *            *..'-'  4    A  -it-^i  '.-f  tro^  to  set-are  a  debt 

-               *                     « -~  ■::    ^       n-  *    n^-'-nie*!,   is   after  the 

^  "    ^'"  "^      '    -            ^     *  -•    .tr  -i^  -^..-.^     f  the  jmintor.  valid  against 

•  *  -*"  a    '       -     -r   r    -  J     -     .^r  -     -  J.     ..J.  .^rnt-ral  cnr^iitors. 

:tv:  *  *  -,v  «.  1    ,  „       '  -T  ^  :     _     :.  -    r  A'  «     -  •    ./  v.  Kf*  A*  oU,    615 

>\   IX    ,i,r    ,' .    :  .     .,:    :.  t,         '7    -^  >•         V. «.  ** **  «-.- «ir  A*  ^j' v     61.> 
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5.  Tlie  act,  C(xie,  ch.  131,  ?  3,  p. 
545,  which  declares  that  all  the  real 
estate  of  the  party  dying,  which  he 
has  not  subjected'  by  his  will  to  the 
payment  of  his  debts  shall  be  assets 
for  the  payment  of  debts  in  the  order 
in  which  personal  estate  is  to  be  ap- 
plied, does  not  apply,  except  subject 
to  the  charge,  to  the  real  estate  on 
w  hich  the  debtor  has  created  a  hoiui 
fid*^  lien,  whi'^li  is  gocxl  against  him- 
Wlf.  Llniiy    015 

0.  Testator  having  subjected  his 
whole  estate  to  the  payment  of  his 
debts,  his  general  creditors  must  take 
the  real  esUite  under  the  charge  in 
the  will;  and   must  take  it   in   the 

E light  and  condition  in  which  he 
eld  it ;  and  ir  is  equitable  as-otn, 
though  the  statute  would  have  sub- 
jected it  to  the  payment  of  hi-*  debt.s 
if  there  had  been  no  such  charge  in 
the  will.  Hi  HI,  Gl") 

ASSIGNOR  AND  ASSIGNEE. 

An  assignee  is  entitled  to  be  a  party 
to  a  suit  to  set  aside  a  deed  of  trusi 
under  whicli  he  claims. 

Tirhenor  V.  AJUn,     15 

ATTACHMENTS. 

1.  The  bond  authorized  bv  the  act, 
CcKle,  ch.  151,.?  8,  p.  61)2,  iii  relation 
to  attachments,  is  not  a  gr-neral  in- 
demnifying bond,  but  where  the  at- 
tachment issues  against  the  effects  of 
the  defendant  generally,  he  alone 
can  sue  upon  the  bond*;  and  wliere 
the  attachment  is  issued  against  spe- 
cific proi>erty.  only  the  defendant  or 
the  owner  of  such  specific  property 
can  sue  \\\yon  the  bond. 

D<trlA  V.  Comntoncrdlth  for  Ltor),  130 

2.  Where  the  attachment  is  issue<l 
against  the  effects  of  the  defendant 
generally,  and  is  levied  upon  the  pro- 
perty of  a  third  ]>erson,  such  third 
person  has  no  remedy  on  the  attach- 
ment bond.  Iffun,    l.'M) 

AWARDS. 

Arbitrators  hiiving  received  a  i)aper 
as  evidence  without  the  knowle<ige 
or  consent  of  one  <»f  the  parties  to  tlie 
arbitration,  Ihuugh  they  ^ay  that 
their  oi)inions  were  formed  before  it 
was  received,  their  award  is  void. 

Jeid'itit<  V.  Lifton  d*  (d-'i.    535 


BALTIMORE  AND  OHIO  R.  R.  CO. 

1.  The  act  of  March  6, 1847,  Sess. 
Acts.  ch.  JM),  p.  8(),  in  securing  to  the 
city  of  Wheeling  the  benefit  of  the 
western  terminus  of  the  road,  does 
not  forbid  said  company  to  connect 
with  the  Ohio  river,  or  a  rail  road  in 
tiie  state  of  Ohio,  at  any  point  be- 
tween the  mouth  of  Grave  creek  and 
Wheeling.  Halt  tt-  Ohio  R.  JL  Co.  v. 
Ciff/  of  ]yiurlini/,  40 

2.  A  contract  between  the  Balti- 
more and  Ohio  R.  R.  Co.  and  W^heel- 
ing,  in  which  Wheeling  undertakes 
to  do  certiiin  things  si)ecified,  and  the 
committee  of  the  company  agree  to 
advise  the  acceptance  of  the  act  of 
March  0,  1S47  :  "It  being  the  inten- 
tion of  the  parties,  amon^  other 
thing-*,  to  secure  to  Wheeling  the 
practical  benefits  of  the  terminus  of 
the  road,  according  to  the  provisions 
of  sa*'d  act ; "  <loes  not  restrict  the 
company  from  connecting  with  the 
Ohio  river,  or  a  rail  road  in  the  state 
of  Ohio,  at  any  point  between  the 
mouth  of  Grave  creek  and  Wheeling. 

Jdim,    40 

3.  The  Baltimore  and  Ohio  R.  R. 
company  having  been  subjected  by 
the  act  of  March  <>,  1847,  to  the  pro- 
visions of  the  act  in  relation  to  rail 
roads,  pa&sed  March  13,  1S37,  so  far 
as  the  same  are  properly  applicable, 
under  this  act  the  company  has 
power  to  make  a  branch  from  the 
line  of  its  road  to  low  water  mark  on 
the  Ohio  river  between  Grave  creek 
and  Wheeling,  in  order  to  form  a 
connection  with  the  river,  or  with  a 
rail  road  in  Ohio,  terminating  oppo- 
site on  the  other  bank  of  the  river. 

lihm,    40 

BANKRUPTS. 

1.  A  decree  discharging  a  bankrupt 
from  his  debts,  under  the  act  of  con- 
gress of  August  I9th,  1841,  is  conclu- 
sive upon  all  his  cre<litors  in  all  suits 
which  may  be  bnuight  against  him  in 
any  court';  except  where  the  dis- 
charge is  inipt'aclu'd  for  some  fraud, 
or  willful  cnnieahuent  by  the  bank- 
rupt of  his  property  or  rights  of  pro- 
pert  v,  contrary  to  tlie  provisions  of 
that* act.  '    Tirhuiorv.  Alhn,    15 

2.  Creditors  who  have  not  proved 
their    debts    in    the   proceeding    in 
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bankruptcy,  maj'  institute  suite  to  set 
aside  fraudulent  conveyances  made 
by  their  debtor  before  he  petitioned 
for  the  benefit  of  the  bankrupt  law  ; 
and  may  impeach  his  discharge  in 
bankruptcy  on  the  j^round  of  fraud 
or  the  willful  concealment  of  his  pro- 
perty or  rights  of  property,  contrary' 
to  the  provisions  of  the  act  of  con- 
gress; such  suits  being  instituted 
more  than  two  years  after  the  decree 
of  discharge  in  bankruptcy. 

Idem,     15 

3.  Such  suits  may  be  instituted  in 
any  court,  state  or  federal,  in  which, 
independent  of  the  bankrupt  act,  a 
suit  may  be  properly  brought  against 
the  bankrupt.  Ideniy    15 

4.  The  limitation  of  two  years  after 
the  decree  in  bankruptcy,  or  after 
the  cause  of  suit  shall  first  have  ac- 
crued, provided  in  ?  8  of  the  bankrupt 
act,  has  reli\tion  to  proceedings  by  or 
against  the  assignee  in  bankruptcy ; 
and  does  not  apply  to  suite  by  credi- 
tors who  have  not  proved  their  debte, 
to  set  aside  fraudulent  conveyances 
by  the  bankrupt.  The  only  effect  of 
this  provision  is  to  prevent  such  a 
suit  until  the  two  years  have  expired. 

Idem,    15 

5.  A  creditor  of  a  discharged  bank- 
rupt who  has  not  proved  his  debt  in 
the  proceeding  in  bankruptcy,  may, 
under  the  act,  Code,  eh.  179.  §  2,  p. 
«77,  file  his  bill  to  set  aside  a  fraudu- 
lent conveyance  made  by  the  bank- 
rupt, and  to  impeach  his  discharge 
on  the  ground  of  fraud  or  the  willful 
concealment  of  his  proi)erty,  without 
having  first  recovered  a  judgment 
against  the  bankrupt.  Idem,    15 

BONDS. 

1.  The  bond  authorized  by  tlie  act. 
Code,  ch.  151,  §  S,  p.  G02,  in  relation 
to  attachment,  is  not  a  general  in- 
demnifying bond  ;  but  where  the  at- 
tachment issues  against  theeffecteof 
the  defendant  generally,  he  alone  can 
sue  upon  the  bond  ;  and  where  the 
attachment  is  against  specific  pro- 
perty, only  the  defendant  or  the 
owner  of  the  specific  proi>erty  can 
sue  upon  the  bond.  ' 

Darisv.  Omimoinradthfor  Leon,  139 

2.  Where  the  attachment  is  issued 
against  the  efl*ects  of  the  defendant 
generally,  and  is  levied  upon  the  pro- 


perty of  a  third  person,  wich  third 
person  has  no  remedy  upon  the  at- 
tachment  Tx)nd.  Idem,     139 

3.  The  ofiScial  bond  of  a  ^ardian 
is  not  invalidated  by  the  omission  to 
recite  in  it  the  fact  of  his  appoint- 
ment as  guardian. 

Pratt  V.  Wright  d-  ah.     175 

4.  A  guardian's  bond  contains  a 
covenant  to  indemnify  the  justices 
constituting  the  court  at  the  time  it  is 
taken.  Although  this  is  not  required 
by  the  statute,  and  therefore  is  not 
obligatory,  it  does  not  avoid  the 
bond.  Idrm,     175 

5.  Although  the  condition  in  a 
guardian's  bond  is  not  as  extensive 
as  the  statute  requires,  yet  if  it  relates 
to  a  part  of  the  duty  of  the  guardian, 
the  bond  is  not  void,  but  binds  the 
obligors  to  the  extent  of  the  condi- 
tion. Idern,     175 

6.  There  is  no  solid  distinction  be- 
tween bonds  and  other  deeds  con- 
taining conditions,  covenants  and 
grante  not  malum  in  se  but  ill^al  at 
the  common  law,  and  those  contain- 
ing conditions  or  grante  illegal  by  ex- 
press prohibition  of  statute.  In  each 
case  tne  bonds  or  other  deeds  are 
void  as  to  the  conditions,  covenante 
or  grants  that  are  illegal,  and  are 
good  as  to  all  others  which  are  legal 
and  unexceptionable  in  their  pur- 
port. The  only  exception  is  where 
the  statute  has  avoidetl  the  whole  in- 
stnimente  toallintenteand  purix>ses. 

Idem,     175 

7.  A  condition  of  a  guardian's  bond 
having  been  in  general  use  for  many 
years,  fjiuere,  if  the  court  wonld  not 
sustain  it  though  it  was  not  in  con- 
formity to  the  statute.        Idem,     175 

8.  The  official  bond  of  an  executor 
is  made  payable  to  four  justices,  one 
of  whom  was  not  a  member  of  the 
court  at  the  time.    Held  : 

1st.  The  surety  having  executed 
the  bond  is  estopped  from  pleading 
that  it  is  not  his  oond  because  exe- 
cuted. 

2d.  That  by  the  act,  Code,  ch.  IGS, 
i  3,  p.  640,  the  suit  may  l>e  main- 
tained upon  the  bond  though  it  is 
made  payable  to  a  justice  who  was 
not  sitting  in  the  court  at  the  time  of 
its  execution. 

Fra)iklin*8  ndmW  v.  P.  Deprie^,    257 

9.  In  an  action  on  the  official  bond 
of  an  executor  against  one  of  his  sq- 
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reties,  to  recover  the  amount  of  a  de- 
cree against  the  executor,  rendered 
in  favor  of  the  trustee  of  a  woman, 
the  trustee  is  the  proper  relator  in  the 
action.  Calahmrs  admWs  v.  J.  R.  De- 
prUst,  tnufteey  274 

10.  Courts  of  equity  will  decree  in- 
terest upon  a  bond  or  jud&;ment  be- 
yond the  penalty,  ajjainst  the  princi- 
pal debtor.  TazewelVs  ejc'or  v.  Saun- 
ders' ex' or  (k  al.  354 

11.  A  conveyance  of  a  pretensed 
title  to  land  is  not  void ;  and  the  bonds 
given  for  the  purchase  monev  of  the 
same  are  valid.  Middleton  for  War- 
ren's heirs  v.  Arnolds f  489 

12.  An  executor  having  received 
assets  of  his  testator,  the  dejjts  are 
chained  upon  his  real  estate  by  his 
official  bond. 

Baylor's  lessee  v.  Dejarnetiey    152 

13.  If  the  liability  of  one  joint 
obligor  in  a  bond  is*  defeated  on  a 
ground  not  personal  to  himself,  (as 
infancy,  bankruptcy  or  death,)  the 
liability  of  all  tne  obligors  is  at  an 
end  ;  and  therefore  one  obligor  is  an 
incompetent  witness  for  his  co-obligor 
in  an  action  on  the  bond. 

Brown's  adm'r  v.  Johnson^    644 
Isbell's  ej'or  v.  Johnson^        644 

14.  The  statute,  1  Rev.  Co<le,  ch. 
98,  ?  3,  p.  359,  Ck)de,  ch.  144,  I  13,  p. 
582,  in  relation  to  joint  obligations, 
though  it  gives  an  action  agamst  the 
personal  representative  of  a  deceased 
obligor  does  not  affect  the  principle, 
that  the  defeat  of  the  remedy  agamst 
one  joint  obligor  upon  a  ground  not 
personal  to  himself,  defeats  it  as  to 
all  obligors.  Idem^    644 

BOUNDARIES. 

1.  Three  or  four  corners  of  a  large 
survey  are  ascertained ;  but  between 
these'ascertained  corners  the  patent 
calls  for  several  lines  and  courses.  In 
fixing  the  boundaries  of  the  land,  the 
lines  calling  for  these  ascertained 
corners  must  be  run  thereto,  though 
this  may  require  a  variation  of  both 
course  and  distance ;  but  where  a 
corner  is  called  for  which  is  not 
found,  the  course  and  distance  called 
for  in  the  patent  must  govern  ;  and 
an  average  allowance  of  variation  in 
each  course  and  line  called  for  be- 
tween the  ascertained  corners  is  not 
to  be  made.       Clements  v.  Kyles^    468 

Vol.  XIII — 104 


2.  The  land  in  controversy  lying  in 
the  western  part  of  a  large  survey,  it 
is  error  to  instruct  the  jury  that  if 
they  are  satisfied  that  certain  speci- 
fied corners  of  the  survey  are  estab- 
lished, and  the  courses  of  the  patent 
between  these  corners  are  correctly 
laid  down  upon  the  plat  of  the  survey 
made  in  the  cause,  it  is  all  that  is  neces- 
sarv  for  them  to  ascertain  in  this  suit ; 
as  It  is  in  that  portion  of  said  patent 
that  the  survey  of  defendants  lies, 
as  appears  by  the  plat,  and  it  is  only 
to  that  portion  of  said  land  that  they 
have  set  up  title.  Idem,    468 

3.  A  patent  of  S  calls  to  commence 
at  a  certain  point  admitted  to  be  a  cor- 
ner of  M*s  survey,  and  to  run  with  his 
line  a  certain  course  and  distance  to  a 

t  white  oak,  corner  of  C ;  and  thence 
with  C*s  line  a  certain  course  and  dis- 
tance to  another  corner  of  C.  Follow- 
ing the  first  call  it  come*  to  a  white 
oak  comer  of  M,  but  not  to  the  comer 
of  C ;  but  to  get  to  C*8  comer  the  line 
must  leave  the  second  comer  of  M  at 
nearly  right  angles,  and  run  seventy- 
nine  poles,  not  running  on  the  line  of 
either  M  or  C  for  this  distance.  The 
call  for  the  line  of  M  will,  under  the 
circumstances,  be  considered  the  cor- 
rect call ;  and  S's  patent  will  be  held  to 
include  all  the  land  up  to  the  line  of 
M.  Marloxr  v.  BelVs  lem^c,    527 

4.  As  to  the  boundaries  of  counties, 
see  Counties,  and 

Hamilton  v.  McNeil  d'  ah.    389 

CAVEATS. 

1.  In  a  case  of  cAveat  the  caveator 
should  state  in  his  caveat  the  grounds 
on  which  he  claims  to  have  the  better 
right  to  the  land  in  controversy.  And 
if  this  is  not  done  the  caveatee  may 
either  move  the  court  to  dismiss  the 
caveat,  or  to  require  the  caveator  to 
file  a  specification  of  the  alleged  bet- 
ter right  on  which  his  claim  is  found- 
ed. But  after  the  jury  is  sworn  to  as- 
certain the  facts,  it  is  then  too  late  to 
object  to  the  form  of  the  caveat. 

Clement)*  v.  Kyles,    468 

2.  In  a  case  of  caveat  all  the  facts 
agreed  by  the  parties,  or  found  by  the 
jury,  or,  if  a  jury  is  dispensed  with, 
ascertained  by  the  court,  necessarily 
become  and  should  be  made  a  part  of 
the  record  of  the  cause. 

Hamilton  v.  McXeil  d*  als.     389 
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3.  In  a  case  of  caveat,  if  the  court 
shall  certify  the  evidence  instead  of 
the  facts,  yet  if  there  is  no  conflict  in 
the  parol  evidence,  and  taking  the 
whole  as  true,  the  appellate  court 
may  proceed  safely  to  judgment  upon 
the  same,  it  is  the  duty  of  such  court 
to  proceed  and  give  judgment  accord- 
ing to  the  verv  right  of  the  cause. 

Idem,    389 

4.  In  a  case  of  caveat,  where  a  jury 
is  dispensed  with  and  the  whole  cause 
is  submitted  to  the  court,  it  is  not 
necessary  for  the  losing  party  to  file  a 
bill  of  exceptions  to  the  judgment  of 
the  court,  or  to  move  for  a  new  trial, 
and  if  it  is  refused,  to  except  to  the 
opinion  of  the  court  refusing  it ;  but 
it  is  sutiicient  that  the  Cin-uit  court 
shall  make  the  facts  agreed  and  as- 
certained, or  the  evidence,  where  the 
parol  evidence  is  in  no  respect  con- 
flicting, a  p^rt  of  the  record  by  its 
order  to  that  effect  upon  rendering 
judgment.  Idem,    389 

5.  A  case  in  which  the  cause  was 
sent  back  to  the  court  below  to  have 
a  more  perfect  finding  of  the  facts 
upon  which  the  rights  of  the  parties 
depend.  CleinetdH  v.  Kijles,    468 

CHARGES  ON  LAND. 

1.  See  Trusts  and  TYusUrHyoAOf&nd 

Mc(  andli^h  v.  Keeii  tt*  abt.     615 

2.  See  Vendor  and  Purchaser ,  No.  5, 
and       McCandlish  v.  Keen  cfc  aU.    61»7 

3.  See  Wills,  No.  5,  6,  and 

Ba  (floras  lessee  v.  Dejarnefte,  152 

Tazewell's  e.c'or  v.  Whitth's ndm'r,    329 

CHARITABLE  TRUSTS. 

See  Religions  Congregations. 

CIRCUIT  COURTS. 
See  Courts, 

CODEFENDANTS. 

Bill  by  vendee  of  land  to  enjoin  the 
payment  of  the  purclune  money  on 
the  ground  of  defect  of  title  to  a  part 
of  the  land  ;  and  vendor  and  adverse 
claimant  of  the  land  are  made  de- 
fendants. There  being  n«»  privity  be- 
tween the  plaint itt'.  ami  the  adverse 
claimant,  and  an  equity  between  the 
latter  and  the  vendor  not  arising  on 


the  pleadings  and  proofs  between 
plaintiff  and  defendants,  it  is  not  a 
proper  subject  of  a  decree  between  co- 
defendants.    ^ed\,BakeriScnl.    380 

CONSTITUTIONALITY  OF 
STATUTES. 

1.  An  act  is  passed  providing  for 
the  establishment  of  a  system  of  free 
schools  in  a  particular  district  in  a 
county ;  and  it  provides  that  it  shall 
not  be  carried  into  effect  until  the 
people  of  the  district  shall,  by  a  vote 
taken  for  the  purpose,  approve  it,  A 
majority  of  the  people  of  the  district 
having  approved  it  by  their  vote,  it 
is  a  valid  and  constitutional  law. 

Bidl  <!•  als,  V.  Read  cV  als.    78 

2.  The  act  provides  for  the  election 
of  i^ertain  commissioners,  who  are  au- 
thorized to  establish  schools  in  the 
district,  and  to  levy  taxee  for  their 
eupiK>rt.    This  is  constitutional. 

Idem,    7S 

3.  The  general  assembly  has  fall 
power  to  authorize  counties,  munici- 
pal corporations  and  the  like,  lo  levy 
taxes  within  their  bounds  for  their 
peculiar  purposes.  And  the  mode, 
subjects  and  extent  of  such  taxation 
is  not  limited  or  regulated  by  the 
provisions  of  the  constitution  in  rela- 
tion to  taxation  and  finance. 

Crilkeson  v.  Frederick  justict^,    577 

4.  The  act  of  June  7,  1852,  Seaa. 
Acts  of  1852,  p.  12,  authorizing  assess- 
ments in  certain  cases  on  the  oflSce  of 
sheriff's  and  sergeants,  is  not  in  vio- 
lation of  the  constitution.    Idem,    577 

5.  See  Taxation  hy  Counties,  itr.  No. 
I  3,  4,  and  Idem.    577 

Bull  <!•  als.  V.  Read  cV  als.    78 
I      6.  The  general  conference  of  the 
Methodist  Episcopal  church   in  the 
'  United  States  had  the  constitutional 
i  power  to  adopt  the  plan  for  the  sepa- 
ration   of    the    church    adopted   in 
I  1844.      Brooke  &  als.  v.  Shncklitt,    301 
7.  The  act.  Code,  ch.  38,  §  25,  p.  210, 
in  relation  to  taxation  of  agents  of  fo- 
I  rei>rn  insurance  offices,  is  not  in  vio- 
lation of  the  ctmstitution  of  the  state 
of  Virginia  or.of  the  United  States. 
1  Slaughter  s  Cast.     767 

I  8.  The  privileges  an<l  immunities 
guaranteed  to  the  citizens  of  the 
states  of  the  Union,  are  annexed  to 
their  status  of  citizenship ;  they  are 
personal,  and  may  not  he  assigned  or 
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imparted  by  them  or  any  of  them  to 
any  other  pei*son,  natural  or  artifi- 
cial. Ideni^    7t)7 

9.  Thegeneral  assembly  of  Virginia 
has  authority  to  forbid  foreign  conx>- 
rations  engaging  in  any  pursuit  with- 
in the  state ;  and  of  consequence  to 
grant  permission  to  engage  therein 
only  upon  terms.  Idemy    767 

lb.  Taxes  on  licenses  are  not  re- 
quired by  the  constitution  of  Virginia 
to  be  equal  and  uniform.    IdeiHf    767 

CONSTITUTION  OF  VIRGINIA. 

1.  See  ComtHntionalHy  of  Statutes^ 
No.  1,2,  3,  4,  and 

Bull  ii'  aU.  V.  Ji('((d  ct*  ali.  78 

(idkeson  v.  Firderick  jnsficesj     oil 

2.  The  constitution  of  Virginia,  ar- 
ticle 4,  §  22,  23,  2o,  in  relation  to  tax- 
ation and  tinance,  relates  to  taxation 
by  the  general  assembly  for  purposes 
of  sUite  revenue,  and  do  not  apply  to 
taxes,  levies,  (kc.  by  counties,  corpo- 
rations, &c.  for  the'  local  purposes  of 
such  bodies. 

(rUkeaon  V.  Frtderick  justicts^    577 

3.  *See  ConMitutionaJity  of  Statutes^ 
No.  7,  8,  9,  10,  and 

SlfuiyhUr^s  Ca^ey  767 

CONSTRUCTION  OF  STATUTES. 

As  to  the  construction  of  statutes  in 
relation  to  th^boundariea  of  counties, 
see  CountieSf  and 

HnmlUon  v.  McNeil  &  uh,    389 

CONTEMPTS. 

A  proceeding  for  a  contempt  in  dis- 
obeying an  injunction  is  not  an  order 
in  the  cause,  but  is  in  the  nature  of  a 
criminal  proceeding;  and  the  judg- 
ment in  such  a  proceeding  can  only  be 
reviewed  in  a  higher  court  by  writ  of 
error ;  and  not  always  in  that  way. 
Bnltimore  it  Ohio  R.  R.  Co.  v.  "C'dy 
nf  Uliceliugy  40 

CONTINGENT  REMAINDERS. 

Devise  toll  for  life,  and  at  his  death 
in  fee  simple  to  his  eldest  son  theij 
living.  A  son  E  is  afterwards  born. 
Tliis  is  a  contin.irent  remainder  in  fee 
in  the  son  E,  dependent  upon  his  be- 
ing alive  at  the  death  of  G. 

Bnylor^s  /c'.^^^fv  v.  Dejurndky     152 


CONTRACrS. 

1.  The  17th  section  of  29  Charles 
2,  ch.  3,  requiring  that  to  make  good 
a  contract  for  the  sale  of  goods,  &c. 
(for  the  price  of  ten  pounds  or  up- 
wards,) the  buyer  shall  accept  and 
actually  receive  in  whole  or  in  part 
the  thing  sold,  or  give  something  in 
earnest  to  bind  the  bargain  or  in  part 
payment;  or  that  some  note  or  mem- 
orandum of  the  bargain  be  made  and 
signed  by  the  parties  or  their  agents, 
has  not  been  adopted  in  this  state. 

Cliapiiian  v.  Campbdly     105 

2.  Where  there  is  a  contmct  for  an 
immediate  sale,  and  nothing  remains 
to  be  done  by  the  vendor  as  between 
him  and  the' vendee,  the  vendor  im- 
mediately acquires  a  jiroperty  in  the 
price,  and  the  vendee  a  property  in 
the  goods;  and  then  all  the  conse- 
(juences  resulting  from  tlu?  vesting  of 
the  proj)erty  follow,  one  of  which  is 
that  if  the  property  be  destroyed  the 
loss  falls  on  the  vendee.      Id^m,    105 

3.  Any  words  importing  a  bargain, 
whereby  the  owner  of  a  chattel  sig- 
nifies his  willingness  and  consent  to 
sell,  and  whereby  another  person 
shall  signify  his  willingness  and  con- 
sent to  Duy  it,  in  preneidiy  for  a  speciti- 
fied  price,  would  be  a  sale  and  trans- 
fer of  the  right  to  the  chattel :  and 
neither  the  delivery  or  tender  of  t  he 
property,  nor  the  payment  or  tender 
of  the  purchase  money,  is  necessary 
to  constitute  the  contract.    Idem,    105 

4.  A  slave  on  trial  before  a  county 
court  for  larceny,  is  sold ;  and  before 
he  is  discharged  he  makes  his  escape 
and  is  not  heard  of  again.  The  con- 
tract of  sale  being  complete,  the  pur- 
chaser is  bound  for  the  price,  though 
the  slave  was  not  and  could  not  be 
delivered.  Id^'tiiy    105 

5.  Testator  bequeaths  to  his  widow 
land,  slaves,  &c.  for  her  life  or  widow- 
hood, for  the  support  of  herself  and 
her  younger  children.  One  ol  these 
children  grows  up  and  marries,  and 
the  widow  contracts  with  her  husband 
to  sell  liim  two  of  the  slaves  for  her 
life;  and  these  two  slaves  are  not 
more  than  will  be  the  share  of  his 
wife  in  the  slaves.  This  is  no  breach 
of  the  trust  of  the  will ;  and  a  court 
of  equity  will  enforce  the  contract  at 
the  suit  of  the  purchaser,  with  a  i)ro- 
yision  that  the  slaves  shall  be  sur- 
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rendered  for  division  if  the  widow 
shall  marry. 

Summers  <Sc  al.  v.  Beariy  404 
6.  N  sells  to  A  all  the  salt  he  has  on 
hand  or  which  he  shall  make  bj'  the 
Ist  of  the  next  January,  except  what 
may  become  due  to  L  his  landlord  for 
rent.  A  sends  his  boat  early  in  De- 
cember to  N's  wharf  for  a  load  of  salt, 
and  the  salt  is  put  on  board  the  boat, 
and  then  L  and  the  sheriff  come,  and 
L  claims  the  salt  for  rent,  and  the 
sheriff  forbids  the  boatman  to  remove 
it,  sayine  he  had  a  landlord's  warrant, 
though  he  does  not  appear  to  have 
had  it;  whereupon  the  boatman 
leaves  the  boat  and  L  takes  posses- 
sion of  it.  The  salt  having  been 
delivered  by  N  to  A's  boatman,  and 
by  him  received  and  put  into  his 
boat,  it  was  A's  salt.  And  the  boat- 
man had  no  authority  to  abandon 
the  salt  to  L.       Lewis  v.  Arnold,    454 

CONVEYANCES.  | 

1.  Prior  to  1849  a  deed  conveying 
land  in  the  actual  adverse  possession  i 
of  another  did  not  operate  to  transfer  | 
the  title.     Early  v.  Garland^s  lessee,    1  ' 

2.  A  party  having  an  interest  in  or 
claim    to    land    held    adversely    by  i 
another,  may  under  the  Code,  ch.  116,  | 
i  3,  p.  500,  sell  and  convey  the  same; 
and  his  grantee  may  maintain  eject- 
ment for  it.  I 

Carringlon  v.  GofMiUj    587 

3.  A  decree  directs  a  commissioner  I 
to  convey  land  to  T.    The  fact  that  ' 
he  was  not  in  possession  of  the  land  I 
at  the  date  of  the  decree  or  of  the 
deed  of  the  commissioner,  would  not 
restrict  the  operation  of  the  deed  to  j 
a  mere  transfer  of  a  right  of  entry  I 
which   he  could  not  transfer  to  an-  j 
other.     To  prevent  the  transfer  of 
title,  the  possession  must  have  been 
adversary  in  another.  j 

Early  v.  Garland^ s  lessee,    1  ' 

4.  An  insolvent  merchant  living  in 
Virginia,  fraudulently  buys  goods  in  i 
Baltimore,  and  sends  them  to  Ohio  to  ' 
conceal  them.    He  then  convej's  to  a 
trustee,  for  the  purpose  of  paying  his  , 
debts,  his  property,  describing  it  by 
its  location,  which  does  not  include 
the  goods  in  Ohio;  and  after  stating  | 
the  trusts  upon  which  the  property  is 
conveyed,  the  deed  says,  *' And  it  is 
further  expressly  understood  that  if 


by  accident  or  forgetfulneas  or  inad- 
vertence the  said  M  G  (the  grantor) 
may  have  ommitted  to  mention  any 
claim  or  property,  that  the  same  shall 
be  understood  as  being  conveyed  to 
the  said  trustees  to  all  intents  and 
purposes  as  fully  as  if  specifically 
mentioned."  The  goods  in  Ohio 
passed  by  the  deed. 

Wickham  and  Ooshom  v.  Lewis 
Martin  <i\Co.  427 

5.  A  conveyance  of  a  preteneed 
title  to  land  is  not  void.  MiddUton 
for  Warren^s  heirs  v.  Arnolds,  489 

6.  If  it  is  doubtful  on  the  fiace  of  a 
deed,  whether  one  or  two  adjoining 
lots  was  intended  to  be  conveyed,  the 
deed  will  be  construed  most  strongly 
against  the  grantor,  and  so  as  to  zive 
it  effect,  rather  than  that  it  should  be 
void  for  uncertainty. 

Carrin0x>n  v.  Goddin,     587 

7.  See  Deeds,  No.  7,  and 
Humphrey  v.  Foster  <fc  wife,     653 

CONVEYANCES— i^Vau^/iiMi/. 

1.  When  creditors  of  a  discharged 
bankrupt  may  sue  in  equity  to  im- 
peach the  discharge,  and  set  aside 
deeds  fraudulently  made  by  the  hank- 
rupt  before  he  applied  for  the  benefit 
of  the  bankrupt  act.  See  Baukrupt*', 
No.  1,  2,  3,  4,  5,  and 

TichenoTV.  Alien,     15 

2.  An  insolvent  merchant  purchases 
goods  not  intending  to  pay  for  them, 
and  after  getting  possession  he  con- 
veys them  and  all  his  other  estate  in 
trust  for  the  payment  of  his  debts, 
the  trustee  having  no  notice  of  the 
fraud.  The  trustee  is  a  purchaser  for 
value  without  notice;  and  the  con- 
veyance is  therefore  vaHd  in  favor  of 
the  creditors  secured  by  it. 

IViekham  and  Goshom  v.  Leicis 
Martin  d*  Co,  427 

3.  In  such  a  case  the  grantor  and 
trustee  live  in  Virginia,  the  goods 
were  sold  m  Baltimore,  and  were  sent 
by  the  purchaser  to  Ohio,  apparently 
for  the  purpose  of  concealing  them; 
and  the  seller  of  the  goods  there  gets 
possession  of  them  after  the  trustee 
had  taken  possession;  and  trustee 
sues  the  seller  in  Virginia  for  the 
goods.  The  deed  is  to  oe  construed 
according  to  the  law  of  Vircinia. 

idem,    427 

4.  Devise  of  a  large  estate  to  nume- 
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roufi  devisees,  and  for  the  purpose  of 
making  division  among  the  devisees 
with  greater  facility,  testatoi*  gives 
his  executors  full  power  to  sell  or 
otherwise  dispose  of  the  whole  or 
any  part  of  said  property,  in  such 
time  and  in  such  manner'as  to  them 
may  seem  most  beneficial  for  the 
whole.  The  executors  by  a  deed  re- 
citing that  it  is  made  in  execution  of 
the  powers  vested  in  them,  in  con- 
sideration of  an  exchange  of  land 
made  with  A  (one  of  the  executors) 
and  for  the  fiirther  consideration  of 
one  dollar  paid  by  the  purchaser, 
convey  a  lot  belonging  to  their  tes- 
tator's estate.  Such  a  deed  on  its  face 
is  not  invalid;  but  passes  the  title  to 
the  purchaser. 

Carrington  v.  Goddin^    587 

CORPORATIONS. 

1.  In  an  injunction  case  a  foreign 
corporation  being  a  party  defendant, 
and  not  having  answered,  and  the 
answer  not  being  required  for  a  dis- 
covery, the  absence  oi  such  defendant 
is  not  aground  for  refusing  to  dissolve 
the  injunction. 

Baltimore  &  Ohio  R,  R,  Co,  v.  OV.v 
of  Wheeling,  40 

2.  Asa cor^ration  cannot  be  sworn 
it  must  put  in  its  answer  under  its 
common  seal.  Not  being  sworn  to, 
the  answer  is  not  evidence  for  the 
corporation,  though  responsive  to  the 
bill ;  but  it  puts  in  issue  the  allega- 
tions of  the  bill  to  which  it  responds ; 
and  this  as  well  on  a  motion  to  dis- 
solve an  injunction  as  upon  the  hear- 
ing. Idem,    40 

3.  Although  a  stockholder  of  a  cor- 
poration may  enjoin  it  from  employ- 
ing the  property  or  powers  of  the  cor- 
poration in  a  way  wholly  or  mate- 
rially, difi*erent  from  that  which  was 
designed  by  the  act  of  incorporation, 
yet  such  stockholder  has  no  right  to 
enjoin  it  from  doing  what  is  in  direct 
furtherance  of  the  object  of  its  crea- 
tion, and  is  for  the  benefit  of  all  the 
stockholders  as  such ;  though  it  may 
be  injurious  to  such  stockholder  in 
another  character ;  or  the  interest  of 
some  other  person  or  the  public  may 
be  injuriously  affected  by  the  act 
about  to  be  done.  Idim,    40 

4.  The  constitution,  article  4,  ^  22, 
23,  23,  in  relation  \o  taxation  and 


finance,  relate  to  taxation  by  the  gen- 
eral assemblv  for  purposes  of  state 
revenue ;  and  do  not  apply  to  taxes, 
levies,  &c.  by  counties,  corporations, 
&c.  for  the  local  purposes  of  such 
bodies. 

Gilkeson  v.  Frederick  justices^    577 

5.  The  general  assembly  has  full 
power  to  authorize  counties,  munici- 
pal corporations  and  the  like,  to  levy 
taxes  within  their  bounds  for  their 
peculiar  purposes.  And  the  mode, 
subjects  and  extent  of  such  taxation 
is  not  limited  or  regulated  by  the 
provisions  of  the  constitution  in  re- 
lation to  taxation  and  finance. 

Idem,    577 

6.  The  general  assembly  of  Vir- 
ginia has  authority  to  forbid  foreign 
corporations  enga^ng  in  any  pursuit 
within  this  state ;  and  of  consequence 
to  grant  permission  to  engage  therein 
only  upon  terms. 

Slaughter's  Case,    767 

COUNTIES. 

1.  In  a  case  of  caveat,  upon  a  ques- 
tion involving  the  boundary  line  be- 
tween two  counties,  the  court  in  con- 
struing the  acts  in  relation  to  their 
boundaries,  may  look  to  the  acts 
forming  other  counties  both  before 
and  subsequent,  for  the  purpose  of 
ascertaining  the  intention  of  the  leg- 
islature as  to  said  boundary  line. 

Hamilton  v.  McNeil  ti*  ah,    389 

2.  The  acts  forming  new  counties 
are  not  to  be  construed  with  the  same 
strictness  which  is  to  be  observed  in 
the  construction  of  a  grant  or  a  con- 
tract between  individuals  afiecting 
rights  of  property ;  but  a  more  liberal 
rule  should  be  adopted;  the  object 
being  to  ascertain  the  true  meaning 
and  intention  in  any  given  act  by 
considering  the  same  in  connection 
with  all  others  in  pari  materia  and 
with  the  general  policy  of  the  legis- 
lature, and  to  effectuate  such  inten- 
tion. Idem,    389 

3.  In  determining  the  territorial 
boundaries  specified  in  said  acts,  due 
weight  should  be  given  to  the  cotem- 
poraneous  interpn'tiition  placed  upon 
them  by  the  courts  and  other  lawful 
authorities  within  the  same,  and  by 
the  population  at  large  residing  there- 
in. And  maps  of  ^uch  territory  made 
out  and  published   by  authority  of 
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law  may  properly  be  referred  to  as 
evidence  on  the  question.  Idem,  389 
4.  It  has  been  the  general  policy  of 
the  legislature  to  establish  and  pre- 
serve the  top  of  the  Main  Alleghany 
mountain  as  the  line  of  boundary 
between  the  adiacent  counties  on 
either  side :  And  in  the  construction 
of  these  acts  this  policy  should  be  re- 
spected, and  no  intention  to  depart 
from  it  should  be  imputed  to  the 
legislature  unless  it  be  plainly  ex- 
pressed, or  the  purpose  be  sufficient- 
ly manifested.  Idein^  389 
*  5.  To  carry  out  this  policy,  a  call 
in  one  of  these  acts  which  if  taken 
literally  would  conflict  with  the  in- 
tent, should  be  disregarded  or  modi- 
fied, and  any  error  in  the  same  aris- 
ing from  an  imperfect  knowledge  of 
the  topography  of  the  countrv,  or  any 
other  fortuitous  cause,  shouldl  be  cor- 
rected. Idem,  389 

6.  In  the  arrangement  of  counties 
it  has  been  the  jK>licy  of  the  legisla- 
ture to  avoid  inconvenient  eionga- 
tion  or  awkward  or  undue  contrac- 
tions of  the  territory  of  a  county, 
and  to  preserve  the  same  in  as  com- 
pact a  lorm  as  practicable ;  and  espe- 
cially to  keep  the  same  in  one  body, 
not  separated  by  the  interposition  of 
another  county.  And  in  constru- 
ing such  an  act  it  should  be  pre- 
sumed that  such  was  the  intention 
of  the  legislature,  and  no  <liflerent 
interpretation  should  be  admitted, 
unless  a  contrary  intention  is  clearly 
manifest.  Idem,  389 

7.  Tiie  constitution,  article  4,  ^  22, 
23,  25,  in  relation  to  taxation  and  fi- 
nance, relate  to  taxation  by  the  gen- 
eral assembly  for  purposes  of  state 
revenue,  and  do  not  apply  to  taxes, 
levies,  otc.  by  counties,  corporations, 
<&c.  for  the  local  purposes  of  such 
bodies. 

(rdkeson  v.  Frrdt  rick  jitAtireSy  577 

8.  The  general  assembly  has  full 
power  to  authorize  count ie.«»,  muni- 
cipal corporations  and  the  like,  to 
levy  taxes  within  their  bounds  for 
their  peculiar  purposes.  And  the 
mode,  subject  and  extent  of  such 
taxation  is  not  limited  or  re^ilated 
by  the  provisions  of  the  constitution 
in  relation  to  taxation  and  finance. 

Idem,  577 


COUNTY  COURTS. 


See^Courts. 

COURTS. 

1.  It  is  the  duty  of  a  County  court 
acting  under  the'  Code,  eh.  37,  Ho, 
p.  203,  in  relation  to  land  sold  for 
taxes,  to  admit  the  report  of  the  sur- 
veyor to  record,  if  it  conforms  to  the 
act.  And  the  court  has  no  author- 
ity to  enquire  into  the  regularity  or 
validity  of  the  sale  made  by  the 
sherift*. 

Randolph  jtiMices  v.  Stahiaker,  523 

2.  The  Circuit  court  may  proceed 
by  mwidamus  to  compel  the  County 
court  to  admit  the  8ur\ey  to  recori 

Idem.  523 

3.  For  the  power  of  the  county 
courts  to  lay  taxes,  &c.  See  Countia, 
No  7,  8,  and 

G'dkeaon  v.  Frederick  ju^ice^,  577 

4.  All  the  justices  of  a  countr 
being  present  in  court,  they  make  an 
order  changing  the  months  in  which 
the  quarterly  courta  are  to  be  held, 
and  also  the  day  of  the  month  on 
which  the  court  is  to  commence. 
All  the  justices  being  present,  a  no- 
tice to  them  to  attend  was  unneces- 
sary ;  and  the  order  is  valid. 

Jackmn^s  Ca^,  795 

5.  A  County  court  at  which  an  in- 
dictment is  found  by  a  grand  jury, 
must  consist  of  at  least  four  justices, 
or  the  indictment  is  null.     Idtm,  7% 

CREDITORS  AND  DEBTORS. 

1.  As  to  the  rights  of  creditors  of 
a  bankrupt  to  question  his  discharge, 
and  aasail  deeds  made  by  him  before 
his  bank ruptc}'.    See  Banknij>t*,  p^iP- 

sim,  and  Tichenor  v.  Aden,  15 

2.  Devise  of  land  to  testators 
three  sons,  and  direction  that  one 
shall  pay  one-half  and  each  of  the 
others  one-fourth  of  his  debts.  A 
debt  not  being  barred  by  the  statute 
at  the  death  of  the  testator,  his  will 
creates  a  charge  upon  the  lands  de- 
vised for  the  payment  thereof  in  the 
proportions  stated  in  the  will ;  and 
this  charge  will  preVent  the  bar  of 
the  statute  as  to  the  estate  taken  by 
the  sons  under  the  devise  to  them.  * 

Baylor^s  lessee  v.  Dejamefte,  152 
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3.  By  accepting  the  devises  each  of 
the  sons  became  personally  liable  to 
the  extent  of  the  subject  decreed  to 
him  for  his  share  of  the  debt ;  and 
the  creditor  is  not  bound  to  look  to 
the  general  estate  of  testator  before 
asserting  his  claim  against  the  sons. 

Idem,  152 

4.  One  of  the  sons  having  quali- 
fied as  executor  of  another  of  them, 
and  given  bond;  and  having  re- 
ceived asseta,  on  his  death  his  real 
estate  is  chargeable  with  the  one- 
fourth  which  his  testator's  estate  was 
bound  to  pay.  Idem,  152 

5.  When  creditors  cannot  come  in- 
to equity  to  subject  trust  property  to 
payment  of  debts.  See  Equitable  Ju- 
risdiction and  Relief,  No.  12,  and 

Armstrong's  admW  d*  als.  v.  Pitts 
<S:  als,  235 

6.  A  charge  in  a  will  for  the  pay- 
ment of  debts  will  not  revive  a  debt 
barred  by  the  statute  of  limitations. 

TazewdVs  e.v'orv.  Whittle's  adm'r,  329 

7.  If  the  creditor  relies  uppn  a 
charge  in  a  will  to  prevent  the  ope- 
ration of  the  statute,  it  is  for  him  to 
show  that  the  testator  died  before 
his  debt  was  barred.  Idem,  329 

8.  See  Laches,  No.  1,  2  and 

Idem,  329 

9.  See  Assets,  No.  4,  5,  6,  and 

McCandlish  v.  Keen  tt*  als,    615 

10.  See  Partnership,  and 

McArthur  v.  Chase  &  als.    683 

CRIMINAL  JURISDICTION    AND 
PROCEEDINGS. 

1 .  Upon  a  trial  for  the  forgery  of 
an  endorsement  on  a  note,  the  com- 
monwealth having  proved  that  the 
note  went  into  the  prisoner's  posses- 
sion, and  notice  to  him  to  produce  it, 
may  prove  the  note  and  the  forgery 
in  fts  absence;  and  the  note  having 
been  deposited  in  bank  for  collection, 
the  original  entries  in  the  book  of 
the  note  clerk  of  the  bank,  proved 
by  the  clerk  to  have  been  made  by 
him  from  the  note,  are  competent 
evidence  to  prove  that  the  note  and 
endorsement  thereon  were  as  de- 
scribed in  the  indictment. 

Cocke's  Case,  750 

2.  The  indictment  charges  in  one 
count  the  forgery  of  a  note,  and  in 
another  count  the  forgery  of  an  en- 
dorsement upon  the  note.    The  jury 


find  the  prisoner  not  guilty  on  the 
first  count;  and  then  say, "On  the 
second  count,  viz :  that  of  uttering  a 
negotiable  note,  knowing  it  to  be 
forged,  we  find  the  prisoner  guilty, 
and  affix  the  term  of  his  imprison- 
ment for  the  term  of  two  years." 
The  verdict  upon  the  second  count 
is  too  uncertain  to  authorize  any 
judgment  upon  it ;  and  a  venire  facias 
de  novo  on  that  count  should  be 
awarded.  Idem,  750 

3.  A  verdict  having  been  found 
against  a  prisoner,  he  moves  the 
court  to  set  it  aside  as  contrary  to  evi- 
dence ;  which  motion  is  on  another 
day  overruled.  On  the  day  when 
the  motion  was  made,  and  also  when 
it  was  overruled,  the  record  states 
that  the  prisoner  appeared  by  attor- 
ney; and  there  is  nothing  in  the 
record  to  show  that  he  was  present. 
This  is  error.  Hooker's  Case,  76ii 

4.  Upon  a  rule  to  show  cause  why 
an  information  should  not  be  filed, 
the  defendant  appears  and  moves  the 
court  to  quash  the  presentment  on 
the  ground  that  it  does  not  charge 
any  offense  against  him ;  but  the 
motion  is  overruled.  The  informa- 
tion is  then  filed,  and  he  pleaded 
"  not  guilty ;"  and  there  is  a  verdict 
and  judgment  against  him.  Upon  a 
writ  of  error  to  the  appellate  court, 
he  may  object  to  the  insufficiency  of 
the  presentment.      Bishop's  CVi.v,'7S5 

5.  The  County  court  at  which  an 
indictment  is  found  by  a  grand  jury 
must  consist  of  at  least  four  justices, 
or  the  indictment  is  null.  And  the 
objection  may  be  taken  after  triat 
and  conviction  upon  })lea  of  not 
guilty  and  issue.     Jackson's   Case,  795 

DEBT. 

There  is  a  statement  of  account  of 
rents  received  through  a  number  of 
years  by  an  agent  for  his  principal. 
And  at  the  foot  of  the  account  there 
is  a  written  statement  setting  out  the 
gross  amount  of  rents  received,  cer- 
tain deductions  for  commissions  and 
expenses,  leaving  the  net  sum  of 
eleven  hundred  and  thirty-sevenrlol- 
larsand  thirty-five  cents  ;  and  it  con- 
cludes, "  In  the  foregoing  statement 
all  errors  to  be  corrected.  As  wit- 
ness my  hand  and  seal."  And  it  is 
signed  and  sealed  by  the  agent : 
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1st.  Qu.ere:  If  this  paper  will  sus- 
tain an  action  of  debt. 

2(1.  If  the  paper  will  sustain  sm  ac-  i 
tionof  debt,  in  declaring  upon  it,  if  I 
the  plaintiff  claims  the  sum  stated 
in  it,  as  the  net  rents,  it  must  be 
averred  that  there  is  no  error  in  the 
bond.    And  if  she  seeks  to  recover 
more  or  less  than  the  sum  stated, 
she  should  aver  such  error  in  the  | 
bond  as  will  sustain  her  demand.        i 
DavW  admWs  v.  Meadj    118 

DECREES. 

1.  In  a  suit  in  eouity  to  recover 
land  C  is  a  party.  He  dies,  and  the 
suit  is  revived  against  his  adminis- 
trator, but  not  against  his  heirs;  and 
then  there  is  a  decree.  The  heirs 
are  not  concluded  by  the  decree  upon 
the  principle  which  binds  parties  to 
a  cause. 

Early  v.  Garland's  lessee^    1 

2.  In  such  a  case  there  being  noth- 
ing in  the  bill  and  proceedings  hav- 
ing special  reference  to  the  part  of 
the  lot  held  by  C,  which  is  in  contro- 
versy in  an  action  of  ejectment,  the 
decree  does  not  ascertain  tliat  C  was 
a  pendente  lite  purchaser;  and  the 
heirs  of  C  are  not  estopped  from  'set- 
tine  up  an  adversary  title  anterior  to 
its  date.  Idem^  1 

3.  Though  the  decree  is  conclusive 
evidence  that  such  a  decree  was 
made,  it  is  not  conclusive  against  the 
heirs  of  C  that  he  was  a  pendente  lite 
purchaser.  Idem,    1 

4.  A  decree  discharging  a  bank- 
'rupt  from  his  debts  under  the  act  of 

congress  of  August  19,  1841,  is  con- 
clusive upon  all  his  creditors,  in  all 
suits  which  may  be  brought  against 
him  in  any  court,  except  where  the 
discharge  is  impeached  for  some 
fraud  or  wilful  concealment  by  the 
bankrupt  of  his  propertv,  or  rights  of 
property,  contrarv  to  the  provisions 
of  tnat  act.  fichenor  v.  AlleUy    15  i 

5.  A  decree  erroneous  in  itself,  or  if  ' 
collusive  between  the  parties  to  it,, 
cannot  be  examined  into  in  a  collate- 
ral proceeding;  but  it  is  conclusive 
ui)on    the    matters  thereby  adjudi-  | 
cated  until  set  aside  in  some  proceed-  ' 
ing  for  the  purpose.     And  a  sale  of 
land  havinji   been   made  under  the 
decree,  the  title  passes.  I 

Bdylot-'.i  h.^it  v.  Dt'jarnette,  152 


6.  A  bill  in  equity  having  been  dis- 
missed generally  without  a  reserva- 
tion of  any  right  in  the  plaintiff  to 
sue  thereafter,  is  conclusive  between 
the  parties  and  those  claiming  under 
them,  upon  all  the  issues  made  up  in 
the  cause. 

Taylor  &  ah,  v.  Yarbrough 
dc  wife,  183 

7.  A  cause  is  heard  upon  the  report 
of  a  commissioner  which  had  not 
been  returned  for  the  legal  period. 
The  decree  being  merely  interlocu- 
tory, the  error  should  have  been  cor- 
rected by  application  to  the  court  be- 
low ;  and  it  is  no  ground  for  an  ap- 
peal unless,  upon  application,  the 
court  below  refuses  to  correct  it. 

Armstrong's  admW  d*  ah,  v. 
Pitts  <t-  als,  235 

8.  A  decree  against  an  executor  df 
bonis  tettatoris  when  it  should  have 
been  de  bonis  propriis,  is  an  error  of 
which  claimant  under  it  might  com- 
plain, but  it  is  not  an  error  which  can 
avail  the  surety  of  the  executor. 

Franklin's  adm'r  v.  P.  DeprieM,  257 

9.  What  not  a  proper  case  for  a  de- 
cree between  coaefendants.  See  Co- 
defendants,  No.  1 ,  and 

St^ed  V.  Baker  d'  al,  380 

DEEDS. 

1.  As  to  what  will  pass  by  a  deed. 
See  Conveyances,  No.  4,  and 

Wickham  &  Goshom  v.  Levis 
Martin  &  Co.  427 

2.  As  to  construction  of  deeds.  See 
Conveyances — Fratidvlent,  No.  2,  and 

Idem,    427 

3.  As  to  deeds  executed  under  a 
power.  See  Conveyances — FraudutcnL, 
No.  4,  and 

Carrington  v.  Goddin,    587 

4.  If  it  is  doubtful  on  the  face  of  a 
deed  whether  one  or  two  adjoining 
lots  were  intended  to  be  conveyed, 
the  deed  will  be  construed  most 
strongly  against  the  grantor,  and  so 
as  to  give  it  effect,  rather  than  that  it 
shall  be  void  for  uncertainU'. 

fdem,    587 

5.  Deed  of  tnist  to  secure  a  debt  is, 
after  the  death  of  the  grantor,  valid 
against  all  his  general  cre<litors, 
though  not  recorded. 

McCandlish  v.  Keen  <1*  ah.    615 
Same  v.  Coke's  ex* or  tt*  ah.    <U5 
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6.  See  as  to  such  nnreconled  deed, 
TruittJi  and  Trui<(ees,  No.  9,  10,  12,  and 

Ideniy    615 

7.  A  deed  conveys  land  to  the 
grantee  forever,  hafM'mhim  for  life. 
As  the  premises  would  only  convey  a 
fee  by  virtue  of  the  statute,  and  by 
the  statute  the  whole  deed  is  to  be 
looked  to,  to  ascertain  what  is  in- 
tended to  be  paa^etl,  the  hdhtndum  in 
this  deed  is  not  void,  but  only  a  life 
estate  passes  by  the  deed. 

Hamphny  v.  Foxh  r  ii'  wife^     658 

DEPOSITIONS. 

See  KrUlencty^o.  4,  17,  and 

Cfnneuts  v.  Kylcs,  46<S 

Brfjv'tt^sadtn'r  v .  Johnson y  ()44 
Isbcirs  ex'or  v.  Johnson^      ()44 


DESCENT. 

There  are  three  nejrroes,  children  . 
of  the  same  mother,  born  slaves,  and  i 
the  mother  and  children  are  after-  I 
wards  emancipated.  One  of  the  three, 
a  female,  dies,  having  acquired  real 
estate,    intestate  and   without  chil-  i 
(Iren :    The   mother    is    dead.    The  ! 
other  two  take  the  estate  as  heirs  of 
the  deceased  sister. 
Hepburn  cl*  (if if.  V.  Dundas  tt*  a/x.     219 

DEVISEES. 

See  Heirs  and  Di  risees. 

DWELLING-HOUSE. 

A  house,  thougli  it  was  built  for  a 
dwelling-house,  and  had  been  used 
as  such,  and  though  it  was  about  to 
be  used  as  such  a^rain,  yet  having 
been  unoccupied  for  ten  months  pre- 
vious, and  being  unoccupied  when  it 
is  burned,  is  not  a  dwelling-house 
within  the  meaning  of  the  statute, 
Co<le,  ch.  192,  ^<  2,  p.  727. 

Hooker's  Case,     763 

EJECTMENTS. 

1.  As  to  the  elfcct  of  a  decree  and 
sale  under  it,  in  ])assii.g  the  title.  See 
Dirret.^,  No.  5,  and 

Boijlor's  h  ,<>■!  I'  v.  Dijonu  ftr,     152 

2.  In  ejectment  the  defendant 
claims  as  purchaser  under  a  decree  ; 
the  record  of  the  chancery  cau-^e  is 
legal  evidence  for  him  as  a  link  in 

Vol.  XIII — 105 


his  chain  of  title,  though  the  plaintiff 
was  not  a  party  to  the  cause. 

Idem  J    152 

3.  Prior  to  the  Code,  ch.  177,  'i  14, 

E.  673,  interest  could  not  be  allowed 
y  a  jury  in  an  ejectment  upon 
profits;  and  the  jury  having  allowed 
such  interest  it  is  mere  surplusage, 
and  the  judgment  will  be  for  the 
principal  sum  and  interest  from  the 
date  of  the  verdict. 
Hepbuim  d'  (ds.  v.  Dnndas  ct  (ds.    219 

4.  A  party  having  an  interest  or 
claim  to  land  held  adversely  by  an- 
other, may,  under  the  Code,  ch.  116, 
i  5,  p.  500*  sell  and  convey  the  same; 
and  his  grantee  may  maintain  eject- 
ment for  it. 

Otrrhujton  v.  Goddin,    587 

5.  In  an  action  of  ejectment,  the 
tenant,  without  disclaiming  title  to 
any  part  of  the  land  in  the  declara- 
tion mentioned,  proves  upon  the 
trial  that  he  is  only  in  possession  and 
claiming  title  to  apart  of  it.  A  ver- 
dict and  judgment  in  favor  of  the 
plaintiff  for  all  claimed  in  the  decla- 
ration, is  not  erroneous ;  or  if  it  is,  it 
is  not  an  error  by  which  the  tenant  is 
injured,  or  for  which  he  can  com- 
plain in  an  ap|>ellate  court. 

Idem,    587 

EMANCIPATION. 

A  deed  of  emancipation  sets  the 
slave  free  upon  the  payment  of  a  cer- 
tain sum  and  the  interest  thereon; 
and  provides  that  a  receipt  in  full  for 
the  payment  shall  be  taken  as  com- 
plete testimony  of  such  discharge. 
The  payment  of  the  money  may  be 
inferred  from  circumstances ;  and  it 
is  not  essential  to  produce  the  re- 
ceipt. 
Hepburn  cO  ols.  v.  Dundas  cC*  <ds.    219 

EQUITABLE  DEFENCES. 

See  'S(i  off. 

P:(iUITABLE  JURISDICTION  AND 
RELIEF. 

1.  When  creditors  of  a  discharged 
bankrupt  may  go  into  eciuity  to  im- 
})oach  the  discharge,  and  to  set  aside 
fraudulent  conveyances  made  by  the 
bankrupt  before  his  bankruptcy.  See 
Boiikrupts,  passim,  and 

TirJnnor  v.  Aden.     15 
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2.  Altliough  a  stockholder  of  a  cor- 
poration may  enjoin  it  from  employ- 
ing the  property  or  powers  of  the 
corporation  in  a  way  wholly  or  mate- 
rially (litferent  from  that  which  was 
desitaje<l  hy  the  act  of  incorporation, 
yet  lie  has  no  right  to  enjoin  it  from 
doinpr  what  i<  indirect  furtherance  of 
tlie  ohject  of  its  creation  and  is  for 
the  henefit  of  all  the  stockholders  as 
such  ;  though  it  may  he  injurious  to 
6uch  stockliolder  in  another  charac- 
ter, or  the  intercKt  of  some  other  per- 
son or  the  puhlic  may  he  injuriously 
aflecte«l  hy  the  work  about  to  be 
executed. 

UoU'nitorf  tV  OA/o  A*.  A*.  Co.  v.  Cihi 
of   WIndiutj,  40 

3.  A  statutji  having  provided  for  a 
system  of  free  schools  in  a  particular 
district  in  a  county,  and  provided  for 
commissioners  to  et^tablish  and  man- 
age the  schools,  some  of  the  inhabi- 
tants of  the  district  may  file  a  bill  in 
behalf  of  themselves  and  the  other 
inhabitants,  against  the  commission-  ' 
ers,  to  tot  the  validity  of  the  act, 
and  the  propriety  of  the  proceedings 
of  the  commissioners  under  it. 

Bull  d-  *//.v.  v.  Roul  A-  ah,     78 

4.  Where  a  !ar<re  nund)er  of  per- 
sons are  inierested  in  a  common  sub- 
ject, and  acts  are  done  to  the  injury 
of  the  common  right,  the  approval  of 
the  majority  will  neither  excuse  the 
wrong,  nor  take  from  the  other  par- 
ties their  remedy  by  suit,     hhui,    78 

5.  A  court  of  e<piity  may  hold  a 
guardian  to  account,  and  his  sureties 
with  him,  for  the  payment  of  any 
balance  fountl  due  to  the  ward ; 
though  the  guar<lian  lives  out  of  the 
state  and  has  no  ])roperty  Avithin  it. 

Pruti  V.  ]\yif/fit  d*  (d^.  17o 
().  I)  purciia^es  land  subject  to  a 
trust  to  secure  a  debt  due,  and  re- 
tains the  amount  of  the  debt  out  of 
the  purchase  inoney.  to  pay  it.  He 
dies  indebted  to  more  than  the  whole 
of  hi^  personal  estate.  The  land  is 
the  primary  fund  to  pay  the  debt; 
and  the  widow  of  I)  may  institute  a 
suit  in  equity  to  have  the  land  sold 
an(l  the  debt  i»aid,  and  to  liave  her 
dower  out  of  the  residue  of  the  pur- 
chase money:  though  J)'s  heirs  are 
infants.  IhiuUh  t('  ah.  v.  A( /^7j,  195 
7.  In  such  case  wliat  prayer  in 
widow's  bill  will  not  vitiate  the  pro- 
ceedings as  against  the  infant  lieirs, 


.so  as  to  release  a  purchaser  under  the 
decree.    8ee  L)f<nit,^,  No.  2,  and 

hhm,    lilo 

8.  Where  the  proceedings  to  have  a 
sale  of  infants'  land  have  been  irre- 
gular, how  they  may  be  corrected. 
iSee  JiifaufA,  No.  3,  and*         Lhtn,    195 

9.  When  purchaser  under  a  decree 
for  tlie  sale  of  infants'  lan<ls.  will  he 
compelled  to  complete  his  purchase. 
See  Infaulit^  No.  3,  4,  and     Jffr.mj    H*5 

10.  Courts  of  e<^uity  have  at  least  as 
large  a  discretion  in  giving  time  to 
l)erfect  the  title  in  cases  of  s;des  made 
under  their  decrees  as  in  cases  of  pur- 
chases bv  private  contract. 

11.  Wife  brings  suit  against  her 
trustee  and  purchaser  from  him,  to 
recover  the  trust  property  sold  and 
hires.  Pending  the  suit  siie  dies. and 
bequeaths  her  property  to  her  hus- 
band. Husband  may  bring  an  inde- 
pendent suit  against  trustee,  pur- 
chaser and  wife's  administrator,  to 
recover  tlie  projHJrty  sold  and  the 
hires  not  paid  to  the  wife :  Or  he  may 
file  a  bill  setting  out  the  proceedings 
in  the  previous  suit,  and  ask  to  have 
the  benefit  of  said  proceedings. 

McTKiuieJ  v.  Ba^hniU,     22< 

12.  Devise  to  trustees  for  use  of  A 
for  his  life,  with  the  privilege  to  live 
on  the  farm  and  use  the. slaves  so  far 
as  necessary,  for  supi>ort  of  himself 
and  family ;  but  not  to  be  liable  for 
any  debt  A  then  owed  or  thereafter 
might  owe;  and  at  his  death  to  his 
children.  Creditors  of  A  not  having 
recovered  a  judgment  against  him, 
cannot  come  into  equity  to  subject 
the  trust  property,  though  the  debts 
were  contracted  for  necessaries  for 
the  supi)ort  of  the  family.  J/w- 
}iir(m(j's  aihn'f  d*  ah.  v.  Pitts  t\:'ni.<.     2^^) 

13.  Though  a  creditor's  debt  is  evi- 
denced by  deed,  yet  where  there  has 
been  gro^s  laches  in  its  prosecution, 
and  the  ac^'ount  cannot  be  >ettle*l 
without •iniustico  to  the  estate  of  the 
deceased  debtor,  a  court  of  et:juity 
will  not  give  the  creditor  relief. 
Taz*v'(lV»  fj-'or  v.  Whittle's  adtnW,    329 

14.  Laches  in  the  assertion  or  pro- 
secution of  a  claim  is  not  always 
enough  to  defeat  it.  The  laches  must 
be  such  as  aflford  a  reasonable  pre- 
sumption of  the  satisfaction  or  aban- 
donment of  the  claim ;  or  such  as  to 
prevent  a  proper  defense  by  reason  of 
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the  death  of  parties,  loss  of  evidence 
or  otherwise. 

TnzewdVs  rj-'or  v.  Sautiden*^  ex'' or 
tt-  al.  854 

15.  Courts  of  equity  will  decree  in- 
terest upon  a  bond  or  judjriuent  be- 
yond the  penalty,  against  the  princi- 
pal debtor.  '  Idem,    354 

Iti.  A  claimant  of  land  in  posses- 
sion under  his  deed,  the  question  of 
its  validity,  independent  of  the 
ground  of'  fraud,  is  proper  to  be 
tried  at  law  ;  and  a  court  of  equity 
has  no  jurisdiction  to  try  it. 

Sued  V.  Bnker,     380 

17.  When  a  court  of  equity  will  en- 
force a  specific  execution  of  a  con- 
tract for  the  sale  of  slaves,  at  the  suit 
of  the  purchaser.  See  iSpeeifir  IW- 
fonnanvt,  No.  1,  2,  and 

tSamuiers  ct*  af.  v.  Bean,    404 

IS.  In  an  action  at  law  on  a  bond 
against  a  surety,  he  defends  it  on  the 
ground  of  usury  ;  but  there  is  a  judg- 
ment against  him.  The  surety  then 
files  a  bill  for  relief  against  the  judg- 
ment, on  the  ground  of  after  discov- 
ered evidence;  but  there  was  evi- 
dence to  the  same  point  before  the 
iury.  Tlie  after  discovered  evidence 
being  merely  cumulative,  it  is  not 
groun<l  for  relief. 

Hiirn»bnr(ier'$  adui'r  v.  Kinney ^    511 

ly.  In  such  a  case  the  surety  seeks 
relief  on  the  ground  that  the  princi- 
pal ol>ligor  had  sold  to  the  obligee  a 
tract  of  land  for  three  thousand  dol- 
lars, which  was  to  be  credited  on  the 
l>ond,  but  that  only  twenty-five  hun- 
dred iiad  been  so  credited^  This  de- 
fense might  have  been  made  at  law, 
and  is  no  ground  for  relief. 

Idem,     511 

20.  The  surety  further  charges  that 
the  obligee  agreed  upon  the  sale  and 
purchase  of  said  land,  to  releixse  the 
sureties;  but  although  there  is  proof 
pending  the  negotiation,  the  obligee 
said  he  would  take  a  bond  for  the 
balance  from  the  principal  obligor, 
with  bis  sons  as  sureties,  and  would 
wait  with  him  for  the  money  during 
his  life,  upon  his  paving  the  interest, 
and  it  was  proved  also  that  the  prin- 
cipal obligor  was  anxious  to  relieve 
his  sureties,  yet  in  the  final  execu- 
tion of  the  contract  nothing  having 
been  provided  to  carry  out  the  ar- 
rangement, and  the  obligee  retaining 
the  old  bond  credited  w^th  the  price 


of  the  land,  and  the  obligor  paying 
interest  upon  it,  there  is  no  ground 
for  relief  on  that  account.  Mem,    511 

21.  The  obligor  having  been  remiss 
in  paying  the  interest  upon  the  bond 
promptly,  as  he  was  required  to  do, 
on  two  occa.sions  when  he  sent  an 
agent  to  pay  the  interest  due,  directed 
him  to  pHV  the  interest  up  to  the 

Eeriod  when  the  interest  would  next 
ecome  due.  This,  however,  was 
voluntary  on  his  part,  and  not  re- 
quired by  the  obligee ;  but  emlorse- 
ments  of  the  payments  were  made 
upon  the  bond.  This  is  no  ground 
of  relief  to  the  surety.        Idem^    511 

22.  A  bill  is  filed  by  one  of  three 
sureties,  for  relief  against  a  judgment 
recovered  on  a  bond,  which  sets  out 
a  parol  promise  of  the  oblijree,  made 
at  the  time  the  surety  signed  the 
bond,  that  the  plaintiflf  should  not  be 
required  to  pay  any  part  of  it,  and 
that  said  obliiree  would  give  him  a 
written  indemnity  to  save  him  harm- 
less, as  the  ground  of  relief.  As 
proof  to  sustain  the  c«i.se  made  by  the 
bill  would  be  inadmissible,  the  bill  is 
demurrable. 

lou'urr  V.  Liiras'  ex'or,     705 

23.  When  the  court  of  ecpiity  will 
proceed  to  do  full  justice  in  a  cimse. 
vSee  Paiineri<hip.  No.  (i,  and 

MrArlhnr  v.  Chase  cC*  ah.     683 

ESTATES. 

1.  Devise  to  G  for  life,  and  at  his 
death  in  fee  .«;imple  to  his  eldest  son 
then  living.  A  son  E,  is  afterwards 
born.  This  is  a  contingent  remainder 
in  fee  in  the  son  E,  dependent  upon 
his  being  alive  at  the  death  of  G. 

Bnfihrr^H  hsxec  v.  Jhjarnette,     152 

2.  Testator  savs,  "  I  give  the  use 
and  profits  of  all  my  estate  real  and 
personal  to  my  daughters  who  may 
remain  single.  Should  they  all  marrv 
or  when  tliey  die,  then  it  is  mv  will 
that  my  property  shall  be  e(iually  di- 
vided among  my  surviving  children. 
My  land  in  the  county  of  King 
(icorge  called  Pissington  and  Fried- 
land,  I  give  to  my  son  G.  I  do  this  in 
consideration  of  the  attention  and 
kindness  that  he  has  paid  and  will 
continue  to  pay  to  his  sisters.  Testa- 
tor had  three  sons  who  had  means  to 
support  themselves,  and  six  daugh- 
ters, five  of  whom  were  at  the  time 
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unmarried.  He  lived  on  the  land 
mentioned  as  given  to  G,  and  it  was 
all  the  land  heowned,  and  he  owned 
about  thirty  slaves.    Held  : 

Lst.  By  the  first  clause  of  the  will 
an  estate  for  life  was  given  to  the 
daughters  in  the  property  therein  de- 
scribed ;  determinable  as  to  each  on 
her  marriage. 

Ifooe  d*  als.  V.  Hooe^    245 

2d.  That  the  devise  of  the  land  to 
O,  which  was  in  the  third  clause  of 
the  will,  is  not  an  exception  out  of 
the  general  devise  to  the  daughters, 
nor  a  revocation  of  said  devise  pro 
tantOy  upon  the  ground  of  repug- 
nancy thereto.  Liem^    245 

3d.   That  the  daughters  did    not 
take  a  mere  equitable  right  to  the 
use  and  profits  of  the  property  de-  | 
vised,    dei>endent,    as  to  the   land, 
upon  a  legal  estate  vested   in  pos- 
8es.sion  in  Ct  ;  but  took  such  legal  es- 
tate in  the  use  and  profits  of  the  tes-  | 
tator's    whole  estate,  including  the  ' 
land,  as  entitled  them  to  retain  pos- 
session   thereof   until    they    should 
marr^  or  die ;  and  the  estate  given  to 
G  will   not  vest  in  possession  until  I 
that  time.  Mem,    245 

3.  B  died  in  1807,  and  by  his  will 
devised  a  tract  of  land  to  etich  of  his 
two  sons  J  and  F.    He  then  says,  "  It  ; 
is  my  will,  if  my  said  son  J  die  with-  ' 
out  issue,  that  the  property  hereto-  , 
fore  given  him  shall  go  to  his  brother 
F,  who  in  that  case  will  lose  the  land 
heretofore  given  him.    It  being  my 
will  and  desire  then  and  in  that  case, 
and  upon  the  happening  of  the  event 
of  my  son  J's  death,  that  the  land  , 
near  W  which  would  otherwise  be  ' 
F's  share,  be  sold  and  the  money 
equally    divided    between    my   sur- 
viving children.    J  dies  without  is- 
sue.   J  took  an  estate  tail  in  the  land  • 
devised  to  him,  which  was  converted 
by  the  statute  into  a  fee  simple ;  and 
therefore  the  limitation  over  to  F  is 
void.  Tiui^Ii  !f  V.  Jo)i('>(  d-  '(Is.     289  i 

KSTOPPELS. 

1.  See  Drrrtis,  No.  1,  2,  3,  4,  5,  (>,  7, 

8,  and 

Jvtrhf  V.  (inrlumVs  hasn',        •  1 

Tichnio,'  V.  AUru,  15 

Buiflor'n  hHXii'  V.  Ih'jnnu'tft',  152 

7>n//f;r  d-  ^//.s'.  V.  Y'(rhr>»i,/h  d  vife,  183 

2.  That  the  otiioial  bond  of  an  ex- 


ecutor is  made  payable  to  four  jus- 
tices, one  of  whom  was  not  a  member 
of  the  court  at  the  lime.  The  surety 
having  executed  the  bond,  is  es- 
topped from  pleading  that  it  was  not 
his  bond  because  so  executed. 
Franklin*8  admW  v.  /*.  DtpritM,  *2hl 
3.  A  paper  is  propounded  for  pro- 
bat  in  the  County  court  of  C,  as  the 
will  of  B,  and  is  rejected  on  the  ground 
that  B  was  incompetent  to  make  a 
will.  Afterwards  the  paper  is  pro- 
pounded for  probat  in  the  Circuit 
court  of  C ;  and  that  court,  with 
knowledge  that  it  had  been  rejected 
by  the  County  court,  admits  it  to  pro- 
bat.  The  sentence  of  the  County 
court  is  conclusive  against  the  will, 
and  the  sentence  of  the  Circuit  court 
is  a  nullity. 

BnUow  d*  aU.  v.  Hudmn  d  nJs.    ti72 

EVIDENCE. 

1.  In  ejectment  the  tenant  claims 
under  a  purchaser  at  a  judicial  sale ; 
the  record  of  the  cause  in  which  the 
sale  was  made  is  legal  evidence  for 
him  as  a  link  in  his  chain  of  title, 
though  the  plaintiff  was  not  a  party 
in  the  cause. 

Baylor's  l^^ssir  v.  DrjurnfUt,     152 

2.  In  a  case  of  caveat  the  caveator 
claims  under  a  patent  issued  to  W  in 
1756,  which  does  not  refer  to  any 
survey.  To  show  that  the  patent  was 
founded  on  a  survev,  caveator  offers 
in  evidence  a  copy  from  the  books  of 
the  surveyor  of  Augusta  county,  of  a 
certificate  of  a  survey  and  plat' made 
for  W,  dated  in  November,  1749.  The 
certificate  does  not  contain  the  calls 
for  course  and  distance  and  other 
marks,  but  these  are  given  on  the 
plat,  and  they  agree  with  the  loca- 
tive, calls  of  the  patent.  It  is  c»ompe- 
tent  evidence  fo»-  the  purpose  for 
which  it  is  offered. 

Clernenfs  v.  Kyb^it,    468 

3.  Surveys  macle  many  years  after 
W's  survey,  and  by  a  different  sur- 
veyor, are  not  competent  evidence  as 
to  "the  boundaries  of  W's  suney. 

Jdan]    4US 

4.  Deposition  of  a  witness  taken  in 
a  controversy  about  the  same  lan<l 
between  the  ancestor  of  the  caveators 
antl  the  caveatee,  is  admissible  evi- 
dence. •  Jffem,     {t)S. 

5.  A   purchaser  of  a  part  of  the 
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same  survey  though  not  of  the  land 
in  controversy,  who  then  had  a  con- 
troversy with  a  third  person  in  which 
it  was  important  to  him  to  establish 
the  bounds  of  the  patent  under  which 
caveators  claimea,  is  a  competent 
witness.  Idem,    468 

6.  Statements  by  persons  dead  at  a 
time  he  lived  on  the  land,  pointing 
out  two  of  the  comers  of  the  survey  ; 
he  not  having  been  the  surveyor  or 
chain  carrier,  or  having  any  motive 
or  interest  to  ascertain  the  facts,  are 
not  competent  evidence.    Ideniy    4(>8 

7.  In  ejectment  by  devisees,  tenant 
claims  under  a  deed  executed  by  ex- 
ecutors under  a  power.  A  brma  fide 
purchaser  will  not  be  affected  by 
their  failure  to  account  for  the  pur- 
chase money  ;  and  therefore  evidence 
to  prove  such  failure  is  properly  ex- 
cluded.      CarriugtfjH  v.  (roddin,    587 

8.  Upon  the  question  whether  a 
deed  conveyed  one  or  two  lots  which 
adjoined,  it' is  not  competent  to  prove 
b3'  the  grantor,  that  he  intended  to 
convey  both ;  though  there  is  no  ob- 
jection to  his  competency  as  a  wit- 
ness. Idem,    587 

9.  But  the  grantor  may  identify  the 
lot,  and  may  show  that  it  answers  the 
description  embraced  in  the  deed. 

Idem,    587 

10.  In  an  action  for  the  seduction 
of  plaintiffs  daughter,  to  enhance  the 
damages,  he  may  prove  that  the  de- 
fendant promised  to  marry  her,  and 
by  means  of  sai^l  promise  had  suc- 
ceeded in  debauching  her. 

yVhile  V.  Campbell,    573 

11.  Parol  evidence  will  not  be  re- 
ceived to  engraft  upon  or  incorporate 
with  a  valid  written  contract,  an  in- 
cident occurring  cotemporaneously 
therewith,  and  inconsistent  with  its 
terms.        Totnwr  v.  Luca^^  ex'or.    705 

12.*  The  fraud  which  will  let  in 
such  evidence,  must  be  fraud  in  the 
procurement  of  the  instrument,  wh  ich 
goes  to  its  validity,  or  some  breach  of 
confidence  in  using  a  paper  delivered 
for  one  purpose,  and  fraudulently  per- 
verting it  to  another.  Lhm,    705 

13.  rarol  evidence  is  notadmi.ssible 
to  prove,  in  behAlf  of  one  of  three  su- 
reties in  a  bond,  that  he  was  induced 
to  sign  it  upon  the  express  nromipe 
of  the  obligee,  that  he  should  not  be 
required  to  pay  any  part  of  it,  and 
that  said  obligee  would  give  the  said 


suretv  a  written  indemnity  to  save 
him  narmless.  tdon,    705 

14.  The  principles  upon  which 
parol  evidence  to  affect  a  written  con- 
tract, is  admitted  or  excluded,  inves- 
tigated and  stated  by  Allen,  P. 

Idem,    705 

15.  When  the  entries  in  the  book  of 
the  note  clerkof  a  bank  are  competent 
evidence  in  a  prosecution  for  forgery. 
See  Criminal  Jurisdiction  and  Proceed- 
ings, No.  1,  and  Cockers  Cane,  750 

16.  As  to  the  competency  of  a  co- 
obligor  in  a  bond,  as  a  witness.  See 
Witness,  No.  2,  4,  5,  and 

Bromi^s  admW  v.  Johnson,    644 
IsbelVs  ex\)r  v.  Johnson,         644 

17.  There  are  two  actions  pending 
by  the  same  plaintiff  against  obligors 

j  in  the  same  bond ;  a  deposition  taKen 
'  by  the  defendant  in  one  of  the  cases, 
i  can,  under  no  circumstances,  be  com- 
I  petent  evidence  for  the  defendant  in 
the  other  case.  Idem,    644 

'  EXCEPTIONS—/?///  of. 

1.  Qu.kre:  What  should  be  the 
form  of  a  bill  of  exceptions  to  the  re- 

I  fusal  of  the  court  to  grant  a  new  trial 

!  where  the  whole  case  has  been  sub- 
mitted to  the  court. 

!  Wickham  and  (ioshom  v.  Leins 

Martin  d"  Co.  427 

1  2.  On  a  bill  of  exceptions  to  the  re- 
fusal of  the  court  to  grant  a  new  trial 
because  the  verdict  is  contrary  to  the 
evidence,  the  evidence,  and  not  the 
facts  i^roved,  is  stated.  The  court 
will  reject  all  the  parol  evidence  of 
the  exceptor,  and  give  full  faith  and 
credit  to  all  the  evidence  of  his  ad- 
versary ;  and  will  not  reverse  the 
judgment  unless  it  then  appears  to 
be  wrong.  Carrington  v.  (roddin,  587 
3.  As  to  a  bill  of  exceptions  in  a 
caveat  case.    See  CanaJ^,  No.  4,  and 

Hamilton  v.  McXeil  d:  als.    389 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  C  takes  a  devise  of  land  charged 
with  a  payment  of  one-fourth  of  tes- 
tator's debts.  B,  his  executor,  re- 
ceives assets,  and  dies.  CVg  fourth  of 
the  debts  for  which  C's  land  was 
chargeable,  are  charged  upon  the  real 
estate  of  B  (if  not  otherwise)  by  his 
executorial  bond. 

Bat/lor  s  Irssfe  v.  I)>j((rnette,     152 
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2.  I)  purchases  land  subject  to  a 
deed  of  trust  to  secure  payment  of  a 
debt  which  is  due,  and  retains  so 
nuK'h  of  the  purchiise  money  to  pay 
it.  He  dies  indebted  to  more  than 
the  whole  amount  of  his  personal  es- 
tate. The  land  is  the  primary  fund 
for  the  payment  of  the  debt ;  and  the 
widow  of  D  is  not  entitled  to  have  it 
discharged  out  of  the  personal  estate. 
Dnnid  ct*  als.  v.  Lettch,     195 

:i  The  official  bond  of  an  executor 
is  made  payable  to  four  justices,  one 
of  whom  was  not  a  member  of  the 
court  at  the  time  : 

1st.  The  surety  having  executed  the 
bond,  he  is  estopped  from  pleading 
that  it  is  not  his  bond  because  so  ex- 
ecutetl. 

2d.  By  the  m^t,  (\>(le,  ch.  HJ8,  'i  3, 
p.  WO,  the  suit  may  be  maintained 
upon  the  bond,  though  it  ifl  made 
payable  to  a  justice  who  was  not 
sittin^r  in  the  court, at  the  time  of  its 
execution. 

Frdnkliii^-^  nthii'r  v.  P.  Depnest^    257 

4.  In  a  bill  by  creditor  of  testator 
against  executor  and  legatee,  the  lat- 
ter relies  on  the  statute  of  limitations 
in  his  answer.  This  is  sufficient  to 
protect  the  estate  from  a  decree 
against  the  executor.  Tazenrirs  ej-'or 
V.  \Vhittle\'<  uftm'i\  'S2[) 

5.  The  plaintiffhaving  stated  in  his 
bill,  that  his  debt  was  evidenced  by 
deed,  if  it  appears  in  the  progre.S8  of 
the  cause,  that  it  was  by  parol,  the  ex- 
ecutor may  set  up  the  defense  of  the 
statute,  by  exception  to  the  commis- 
sioner's report.  Idem,    329 

().  That  the  creditor  has  furnished 
theexecutorathisrequest,  with  a  state- 
ment of  his  debt,  which  the  executor 
does  not  object  to,  will  not  remove 
the. bar  of  the  statute.  Tdnn,    32i> 

7.  To  take  a  debt  out  of  the  statute 
the  acknowledgment  of  the  executor 
must  be  express.  And  (ftiim ,  if  there 
must  not  be  an  express  promise  to 
pay.  Idi'tii.    329 

S.  A  charge  in  a  will  for  the  pay- 
ment of  debts  will  not  revive  a  debt 
barre<l  bv  the  statute  of  limitations. 
hlem,     32i) 

9.  If  a  creditor  relies  upon  a  charge 
in  a  will  to  prevent  the  operation  of 
the  statute,  it  is  for  him  to  show  that 
the  testator  died  before  his  debt  was 
barred.  /</<//*,     33) 


10.  Though  a  creditor's  debt  is  evi- 
denced by  deetl,  yet  where  there  has 
been  gross  laches  in  its  prosecution, 
and  the  account  cannot  be  settled 
without  injustice  to  the  estate  of  the 
deceased  debtor,  a  court  of  equity 
will  not  give  the  creditor  relief. 

Lhni,    :529 

EXPECTANT  INTERKSTS. 

1.  A  sale  of  a  reversion  in  real  es- 
tate by  a  young  man  w  ho  had  just  ar- 
rived at  the  age  of  twenty-one  years, 
there  having  been  no  fraud  or  imj»o- 
sition  on  the  part  of  the  punliaser, 
and  no  confidential  relation  between 
the  parties,  will  not  be  set  aside  for 
mere  inadequacy  of  price. 

Crihh'uiS  v.  Mnrbn,»»4f,    4iC> 

2.  The  English  doctrine  in  relation 
to  the  sale  of  expectant  interests,  as 
far  as  it  relates  to  vetited  interests, 
held  not  to  be  la.v  in  this  state. 

Ifhni^    4a'> 

FORFEITURES. 

As  to  forfeiture  of  a  lease  by  tenant. 

See  Landlord  ami  Teawud,  No.  1 , 2,  and 

McKUdoe^s  eyor  v.  Darrarott,     27S 

FORGERY. 

1.  See  Indictment,  No.  1,  and 

Locke  $  Con4 ,     75U 

2.  See  Ci'iintnalJnri'*dictlou  and  Pr^^' 
ct('<fj//f/>»,  Xo.  1,  2,  and  Idun^    7o(> 

FRAUD. 

1.  A  general  allegjition  of  fraud  in 
a  bill  is  not  sufficient  to  raise  a  ques- 
tion of  fraud.    Steel  v.  Baker  c^  al,  :iS0 

2.  Qu.KRE  :  What  fraud  in  the  pur- 
chaser of  goods  will  authorize  the 
seller  to  reclaim  them  whilst  in  the 
possession  of  the  purchaser.         -   "  ~ 

]Vickham  and  (ioshorn  v.  Lt  i^;^ 
^fartin  c5  Co.  427 

3.  As  to  {-ales  of  expectant  interests. 
See  Krpecfant  InterestftySo.  1,  2,  and 

(JrilAiim*  v.  Marktt^itod,     40.> 

FRAUDS— ,^*f///f^  or. 

The  17th  section  of  2^>  Charles  2. 
ch.  3,  requiring  part  payuient.  or  a 
memorandum  in  writing,  to  biinl  a 
contract  of  sale,  not  in  force  in  Vir- 
ginia. Chapmun  v.  tamphelt,     ia> 
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FREE  SCHOOIJS.  | 

1.  A  statute  having  provided  for  a  | 
system  of  free  schools  in  a  particular 
district  in  a  county,  and  provided  for 
coministsioners  to  establish  and  man- 
age the  schools;  some  of  the  inhabi- 
tants of  the  district  may  tile  a  bill  in 
behalf  of  themselves  and  the  other 
inhabitants,  against  the  commission- 
ers, to  test  the  validity  of  the  act,  and 
the  propriety  of  the  proceedings  of 
the  commissioners  under  it. 

IJifll  <£•  <(h.  V.  AV(/(/  iS;  ah.     78 

2.  An  act  is  passed  providing  for  a 
system  of  free  !?chools  in  a  particular 
district  in  a  county  ;  and  it  provides 
that  it  shall  not  be  carried  into  ettect 
until  the  people  of  a  district  shall, 
by  a  vote  taken  for  the  purpose,  ain- 
prove  it.  A  majority  of  the  ju-ople 
of  the  district  having  approved  it  by 
their  vote,  the  aci  is  a  valid  and  con- 
stitutional law.  /'///y/,  78 

3.  The  act  provides  for  the  election 
of  certiiin  commi>'sioners  who  are 
authorized  to  e^tablish  schools  in  the 
district,  and  to  levy  taxes  for  their 
support.    This  is  constitutional. 

Idem  J  78 
7.  The  commissioners  being  au- 
thorized to  esti^blish  schools  and  levy 
taxes  MitRcient  to  defray  the  ex- 
penses thereof ;  they  may  build  the 
necessary  school-houses,  and  levy 
sutticient  taxes  to  pav  for  them. 

J'Inn,  78 
5.  The  act  authorizes  the  commis-  ! 
sioners  to  levy  a  capitation  tax  uikjii  ' 
.the  white  male  inhabitants,  and  an 
ad  va/onui  Uix  upon  the  property  in 
the  district,  sutticient  to  raise  the 
amount  necessary  to  defray  the  ex- 
|>ense of  the  schools.  This  provision  | 
18  to  be  construed  in  accordance  with 
the  constitution;  and  the  capitation 
tax  is  properly  levied  upon  the  white 
male  inhabitants  above  twenty-one 
years  of  age  only  ;  and  thea^/  r,d,nr„i 
tax  upon  slaves  is  ]>roperly  levied 
upon  slaves  over  twelve  years  of  age 
and  valued  each  at  three  hundred 
dollars.  And  the  ralio  of  the  ca)»i- 
tation  to  the  '/'/  roln,-,  ,n  tax  may  be 
greater  than  that  prescribed  in  the 
constitution,  article  4,  ^.  2').     Lhniy  7S 

GUARDIANS. 
1.  The  official  bond  of  a  jzuardian 


is  not  invalidated  by  the  omission 
to  recite  in  it  the  fact  of  his  appoint- 
ment. Pratt  y.  Wright  ii' a/s.  175 
2.  A  guardian's  bond  contains  a 
covenant  to  in«lemnify  the  justices 
constituting  the  court  at  the  time  it 
is  taken.  Although  this  is  not  re- 
quired by  the  statute,  and  therefore 
not  obligatory,  it  <loes  not  avoid  the 
brmd.  hhw,  175 

0.  Although  the  condition  in  a 
guardian's  bon«l  is  not  as  extensive 
as  the  statute  requires,  yet  as  it  re- 
lates to  a  part  of  the  duty  of  guar- 
dian, the  bond  is  not  void,' but  binds 
the  obligors  to  the  extent  of  the  con- 
dition. I'lem,  175 

4.  A  condition  of  a  guanlian's 
bond  having  been  in  general  use  for 
many  years,  <iii.rrt\  if  the  court 
would  not  sustain  it  though  it  did 
not   conform  to  the  statute. 

Idtnt^  175 

5.  A  court  of  equity  has  jurisdic- 
tion to  hold  a  guurdian  to  account, 
and  his  sureties  with  him,  to  the 
payment  of  any  balance  found  due 
to  the  ward;  thou;;h  the  guardian 
lives  out  of  the  state  and  has  no 
property  within  it.  /</<;/*,   175 

HEIR.S  AM)  DEVISEES. 

1.  When  heii*s  not  concluded  by  a 
<lecree.    See  Dicnc-^,  No.  1,2,  3,  and 

Karhj  v.  GttrlamVs  Usxee^  1 

2.  There  are  three  negroes,  chil- 
dren of  the  same  mother,  born 
slaves,  and  the  mother  and  children 
are  afterwards  emancipatcHl.  One  of 
the  three  dies,  having  acquired  real 
estate,  intestate  and  witlu>ut  chil- 
dren;  and  the  mother  is  also  dead. 
The  other  two  take  the  estate  as 
heirs  of  the  deceased  sister. 

ILlthurn  cl*  ah.  v.  Dfnrlai*  ii'uh.  219 

3.  See  F^Mattii,  Xo.  2, 3,  and 

Hoth'  ti*  <(h.  V.  JFooe,  245 
7V,^  A  //  V.  ./o/i/.v,  289 

4.  Devise  to  (I  for  life,  and  at  his 
death  in  fee  simple  to  his  elde>t  son 
then  living.  A  >on  E  is  afterwards 
l)orn.  This  is  a  contingent  remain- 
der in  {"ee  in  tiie  son  K  dependent  on 
ins  being  alive  at  the  death  of  (i. 

Bai/fn/s  [,.«*>  \.  J h  jar, I, Iff,    152 

5.  In  such  ease  there  isa-^uitin 
equity  by  a  cretlitor  of  testator 
against  <r,  l)etV)re  the  birth  of  E,  and 
a  decree  aftt?r  his  birth  without  mak- 
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ing  him  a  party.    He  is  bound  by 

the  decree.  Idem,  lo2 

G.  A  devise  of  land  charged  witli 

Saymeut  of  one-fourth  of  testator's 
ebts.  By  accepting  the  devise  the 
devisee  becomes  liable  personally,  in 
respect  to  the  subject  devised  to  him, 
for  the  one-fourth  of  testator's  debts ; 
and  the  creditors  are  not  bound  to 
Idok  to  the  general  e,state  of  testator 
before  asserting  their  claim  against 
the  devisee  and  the  subject  devised. 
Idem,  152 

HUSBAND   AND   WIFE. 

1.  T  lends  to  his  daughter  D  a 
married  woman,  three  negro  women 
during  her  life,  and  they  go  in  the 
posse^^sion  of  the  hasband  ;  and  by 
deed  T  gives  her  the  future  increase 
of  the  three  women.  D  survives  her 
husband,  and  keeps  possession  of  the 
three  women  as  belonging  to  her ; 
and  whilst  so  in  her  possession  they 
have  a  number   of  children.    Held: 

1st.  The  women  not  having  been 
expressed  to  be  given  for  the  sepa- 
rate use  of  D,  and  not  having  been 
conveyed  to  a  trustee,  they  were  the 
proi)erty  of  the  husband  fur  the  life 
of  the  wife. 

2d.  The  gift  of  the  future  increase 
of  the  women  was  a  valid  gift. 

8d.  The  wife  having  survived  her 
husband,  the  increase  of  the  three 
women  born  after  his  death,  belong 
to  the  wife. 

T((!/lf)rd'(dit.\.  Varhroughti'trifc,  183 

2.  See  K(julUd)le  Jurisdiction  and 
Rilitf,  No.  11, and 

McDanul  v.  BaskTnille,  228 

INDICTMENTS    AND    PRESENT- 
MENTS. 

1.  An  indictment  charges  the  for- 
gery- of  an  endorsement  on  a  nego- 
tiable note,  which  is  described  as  to 
the  amount,  date,  to  whom  payable 
and  when  due;  but  it  <loes  not  state 
who  is  the  maker  of  the  note,  or 
where  it  is  payable.  It  is  a  good  in-' 
diet  men  t.        '  Cocke's  Case,  750 

2.  An  indictment  against  S  for 
keei»ing  an  oMice  and  transacting 
business  as  agent  of  the  Protection 
insurance  company  of  Hartford,  in- 
corporated and  authorize<l  by  the 
state  of  Connecticut,  without  having 


a  license  therefor,  against  the  act, 
&c.  does  not  state  that  the  said  com- 
pany is  an  insurance  company.  This 
IS  cured  by  the  verdict. 

Siauffht4r's  €a*e,  767 

3.  An  indictment  which  charges 
that  the  defendant,  on  a  day  and 
time  specified,  kept  an  on'iinary 
without  obtaining  a  license  to  do  so,  is 
sufficient,  without  setting  out  the 
facts  of  his  furnishing  for  compensa- 
tion lodging,  or  diet,  tS:c. 

Bo  Titer's  Oise,  77H 

4.  Such  an  indictment  with  the 
addition  that  he  continued  to  keep 
the  ordinary  from  i^e  day  stated  to 
another  subsequent  day,  is  not  de- 
fective; the  conlitiuando  Ls  mere  sur- 
plusage. Idem,  778 

5.  An  indictment  which  charjres 
that  the  defendant  "unlawfully  did 
sell  music  not  manufactured  by  the 
seller  within  the  state,  without'  hav- 
ing a  license  therefor  according  to 
law,"  is  good;  it  sufficiently  appear- 
ing that  music  is  a  si>ecies  of  ginxls, 
wares  and  merchandise. 

A'ff.rV  Cas^,  7S9 

0.  A  County  court  at  which  an  in- 
dictment is  found  by  a  grand  jury 
must  consist  of  at  least  four  justice, 
or  the  indictment  is  null. 

JocksoiiS  Cos^,   795 

7.  A  presentment  of  a  grand  jur)*, 
to  be  a  proper  foundation  for  an  in- 
formation, must  contain  every  mat- 
ter necessary  to  render  the  act  im- 
puted to  the  defendant  unlawful; 
and  the  supposed  offense  must  at 
least  be  described  with  reasonable, 
certainty.  Bishop's  Ca?t,    7S5 

8.  A  presentment  for  playing  at 
cards,  must  charge  that  the  place  at 
which  it  occurreii  was  a  public  place 
at  the  time  of  such  playing;  the 
name  of  the  place  not  ofitself  im- 
porting that  it  was  a  public  place. 

Idem,    7S5 

9.  A  presentment  for  playing  at 
cards  "at  or  near"  a  place,  is  objec- 
tionable for  uncertainty.     Idrm,    783 

10.  When  the  objection  to  a  pre- 
sentment may  be  taken  intheap- 
])ellate  court.  See  Crimiiial  JuriMiic- 
firm  mid  Proceedinr/s,  No.  4  and 

Idem,    7S5 . 

INFANTS. 

1.  D  purchases  land  subject  to  a 
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trust  for  the  payment  of  a  debt  due, 
and  retains  so  much  of  the  purchase 
money  to  pay  it.  He  dies  indebted 
for  more  than  his  periional  estate 
will  pay,  leaving  a  widow  and  infant 
children.  The  land  being  the  pri- 
mary fund  for  the  payment  of  the 
debt,  the  widow  may  tile  a  billagainst 
the  creditor  an«l  the  infants,  to  have 
the  land  sold  and  the  debt  paid,  and 
for  her  dower  out  of  the  residue  of 
the  purchase  money. 

Ikiniel  <i*  aU,  v.  Le itchy     195 

2.  After  stating  the  case,  and  that 
it  would  be  for  the  interest  of  the 
infants  to  have  the  whole  land  sold 
and  the  proceeds  invested  in  certain 
slaves,  and  praying  for  a  sale,  the 
payment  of  the  debt  and  the  invest- 
ment of  the  residue  of  tlie  purchase 
money  in  slaves,  she  also  prays  that 
if  the  trust  creditor  will  consent,  the 
land  may  be  sold  subject  to  the  trust: 
but  this  the  creditor  declines.  The 
addition  of  this  prayer  does  not  vi- 
tiate the  proceeding  as  against  the 
infant  heirs:  but  the  decree  direct- 
ing a  sale  and  the  payment  of  the 
debt,  a  purchaser  under  the  decree 
may  obtain  a  valid  title  to  the  land 
sold,  and  will  be  compelled  to  com- 
plete the  purchase.  IdnHj     195 

8.  A  sale  of  a  part  of  the  hmd  hav- 
ing been  made  under  a  decree  in  the 
widow's  suit,  and  that  sale  having 
been  confirmed  by  the  cou-t,  even  if 
the  proceedin|?  was  irregular  as  to 
the  infant  heirs,  yet  the  purchaser 
will  not  be  discharged  from  his  pur- 
chase if  the  title  can  be  perfected 
in  a  reasonable  time:  And  the  guar- 
dian of  the  infants  having  filed  his 
bill  according  to  the  statute,  in  which 
he  asks  to  have  the  sale  confirmed  as 
very  beneficial  to  the  infant^i,  the 
court  may  in  that  case  confirm  the 
sale,  and  thus  assure  to  the  purchaser 
a  good  title  a^inst  the  infant  heirs; 
and  compel  him  to  complete  his  pur- 
chase. Idem,     195 

4.  After  a  sale  of  infants'  land  has 
been  confirmed  by  the  court,  although 
the  proceeding  has  been  irregular,  yet 
if  the  title  of  the  purchaser  can'be 
made  good,  and  it  is  for  the  interest 
of  the  infants  to  confirm  the  sale,  the 

Purchaser  will  not  be  released  from 
is  purchase ;  but  if  the  interest  of  the 
infants  is  injured  by.  the  sale,  it  will 
be  set  asi<le.  Idtm,    195 

Vol.  xiii — lOG  . 


5.  Courts  of  equity  have  at  least  as 
large  a  discretion  in  giving  time  to 
perfect  the  title  in  cases  of  sales  un- 
der their  decrees,  as  in  cases  of  pur- 
chases by  private  contract. 

Idem,    1% 

INJUNCTIONS. 

i      1 .  An  appeal  may  be  taken  from  an 

I  order  made  in  vacation  overruling  a 

,  motion  to    dissolve    an    injunction, 

when  the  principles  of  the  cause  are 

thereby    adjudicated.      Baltiwore    dir 

Ohio  R.  R.  Co.  V.  City  of  Wheelintj,     40 

I  liichmond  tl*  York  Rinr  R.R.  Co. 

V.  Wicker^  375 

2.  A  proceeding  for  a  contempt  in 
disobeying  an  injunction  is  not  an 
order  in  the  cause ;  but  is  in  the  na- 
ture of  a  criminal  proceeding.  Bait, 
ii'  Ohio  R,  R.  Co.  V.  (V///0/  Whetliiuj,    40 

3.  The  court  for  good  cause  shown 
may  overrule  a  motion  to  dissolve  an 
injunction  and  continue  it  to  the 
hearing,  without  adjudicating  the 
principles  of  the  cause ;  in  which  case 
no  appeal  will  lie  from  the  order. 

Idem,    40 

4.  What  is  an  order  adjudicating 
the  principles  of  the  cause.  St^e  Ap- 
pellute  JuriAdictitm,  No.  5,  and 

Idtm,     40 

5.  A  foreign  coriK)ration  being  a 
party  and  not  having  answered,  and 
the  answer  not  being  necessary  for 
a  discovery,  the  absence  of  such  is 
not  a  ground  for  refusing  to  dissolve 
an  injunction.  Lhin,    40 

r>.  On  a  motion  to  dissolve  an  in- 
junction all  the  allegations  in  the  bill 
not  denied  by  the  answer,  are  taken 
as  true,  and  it  is  no  objection  to  the 
motion  to  dissolve,  that  exceptions  to 
the  answer  for  insufliciency  have  not 
been  acted  on.  Idtm,    40 

7.  As  a  corporation  cannot  be  sworn, 
it  must  put  in  its  answer  under  its 
common  seal.  Sm^h  answer  is  not 
evidence  for  the  corporation,  though 
responsive  to  the  bill;  but  it  puts  in 
issue  the  allegations  of  the  bill  to 
which  it  responds ;  and  this  as  well 
on  a  motion  to  dissolve  an  injunction 
its  upon  tiie  hearing.  hhin,    40 

8.  When  a  stockholder  of  a  cor^w- 
ration  may  or  may  not  enjoin  its  ac- 
tion.   See  Corjforttfioits  No.  3,  and 

Mm,    40 
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INSTRUCTIONS. 

Where  there  is  any  evidence  tend- 
ing? to  make  out  a  case  supposed  in  an 
instruction,  it  is  best  and  safest  to 
give  it,  if  it  [)ropounds  the  law  cor- 
rectly.       Early  V.  GarhtntVH  lensii'f     1 

INTEREST. 

1.  Courts  of  equity  will  decree  inte- 
rest upon  a  bond  or  judgment  beyond 
the  i>i»nalty  agjiinst  the  principal 
debtor.  Tazctnir.s  tx^<tr  v.  Snunderti' 
(j'or  A'  al.  3.34 

2.  Prior  to  the  act,  Code,  ch.  177,  | 
14,  p.  H73,  interest  could  not  be  al- 
lowed by  a  jury  in  an  ejectment,  upon 
the  proHts;  and  the  jury  having  al- 
lowed such  interest,  it  is  mere  sur- 
plusage, and  the  judgment  will  be  for 
the  principal  sum  and  interest  from 
the  flate  of  the  ver<lict. 

ILjthurn  tt*  (//.<*.  V.  l>Hndai<  tC*r«/x.     219 

3.  Upon  a  judgment  tn  an  action 
for  a  tort  depending  when  the  act, 
Code,  ch.  177,  'i  14,  p.  (373,  went  into 
operation,  it  is  proi)er  to  charge  inte- 
rest from  the  date  of  the  verdict. 

Leir'm  V.  Arnold f     454 

JAMES  RIVER  *fc  K.\NAWnA  CO. 

1.  The  James  river  and  Kanawha 
company  not  having  completed  the 
improvement  of  the  Kanawha  river, 
as  prescribed  in  their  charter,  and 
not  having  charged  tolls  as  autho- 
rized by  said  charter,  are  not  liable 
for  damages  occurring  in  the  naviga- 
tion of  the  river,  fipr  not  having  such 
an  improvement  as  the  charter  pre- 
scribes. James  Rlrrr  tt*  Khikiujki  Co. 
V.  Ettrhf,  541 

2.  The  said  company  being  autho- 
rized by  law  to  charge  tolls  on  the 
Kanawha  river  not  exceeding  those 
allowed  to  becharge*!  by  their  prede- 
cessoi-s,  the  James  river  company,  are 
bound  to  keep  the  navigation  oY  the 
river  in  the  condition  in  which  the 
James  river  company  were  recjuired 
to  keep  it,  an<l  are  liable  for  any  da- 
mages sustained  by  their  failure  so  to 
keep  it.  Mm,    .")41 

3.  The  James  river  company  was 
only  rc(iMire(l  t<j  improve  the  Khuu- 
wha  river  in  the  mode  suirgested  in 
the  report  of  the  principal  engineer 
of  the  state  nuide  in  January   1820, 


and  referred  to  in  the  act  of  the  17th 
of  Februar>'  1820.  This  did  not  con- 
template a  continued  improvement, 
but  that  specified  works  should  be 
done  at  specified  places.  And  for  da- 
mages ot^curring  in  conse<|uence  of 
obstructions  at  other  places,  the  suc- 
cessors of  the  James  river  comi>any 
are  not  responsible.  IdrJUy    .341 

4.  The  ninth  section  of  the  act  of 
February  27th,  1821),  Sup.  R.  C.  p. 
4()9,  tloes  not  require  the  company  to 

f)lace  buoys  or  beacons  on  a  snag 
odged  temporarily  in  the  riven  at  a 
place  at  which,  by  the  plan  of  im- 
provement suggested  by  the  princi- 
pal engineer,  and  adopted  by  the  act 
of  February  17th,  1820,  no  work  was 
required  Xt)  be  done.  Id>^tu,    .>4I 

5.  The  tenth  section  of  the  act  of 
February  27th.  1S29,  only  refers  to 
depositions  of  sand,  ^kc.  in  the  arti- 
ficial channels  and  sluices  made  in 
improvement  of  the  navigation  of 
the  river,  and  not  to  such  deiK>sitions 
in  the  natural  channels  of  the  river. 

Id  tin,     .VII 

JOINT  OBLIGATIONS. 

See  Bonds,  No.  13, 14,  and 

Bntun's  ndmW  v.  John.*ot/^     (>44 
hUWa  f.c\)r  V.  JohnAon,         t)44 

JUDICIAL  .SALES. 

1.  When  a  purchaser  under  a  de- 
cree, of  infants'  lands,  will  not  be  dis- 
charged from  his  purchase.  S<^e  In- 
/(//^/,s  No.  3,  4.  and 

Daniel  cfc  ah.  v.  Lr'drh.     195 

2.  Courts  of  eijuity  have  at  least  as 
large  a  discretion  in  giving  time  to 
perfect  the  title  in  cases  of  Sides  un- 
der decrees,  as  in  cases  of  purchases 
by  private  contract.  Idaa,    Ifti 

KANAWHA  RIVER. 

>>ee  Ja)nf!*  River  dt  Kananha  Couijut- 

mi' 

LACHES. 

1.  Thouyh  a  creditor's  debt  is  e\i- 
denced  by  deetl,  yet  where  there  \\i\» 
been  groj-s  laches  in  its  prosecution, 
anil  the  account  cannot  be  taken 
without  injustice  to  the  estate  of  the 
deceased  debtor,  a  court  of  equity  will 
not  give  the  cre<litor  relief.  Taz*' 
tnll\<  tr'ar  w  Whitfh\  adinr^  32^^ 


Digitized  by 


Google 


INDEX. 


848 


2.  Laches  in  the  assertion  or  prose- 
cution of  a  claim  is  not  always  enough 
to  defeat  it.  The  laches  must  be  such 
as  to  aflford  a  reasonable  presumption 
of  abandonment  of  the  claim,  or  such 
as  to  prevent  a  proper.defense  by  rea- 
son of  the  death  of  parties,  loss  of  ev- 
idence or  otherwise.  TazeurlVs  ej'or 
V.  Situnderx^  eyor  cfc  al.  354 

LANDLORD  AND  TENANT. 

1.  A  lease  being  forfeited  by  the 
act  of  the  lessee  in  subletting  the  pre- 
mises, the  forfeiture  will  be  waived 
if  the  lessor,  with  knowledge  of  the 
forfeiture,  accepts  rent,  or  sues  out  a 
distress  for  rent,  at'(!ruing  after  the 
forfeiture. 

McKHdot'^H  tyor  v.  Ihwi'dcnH^     278 

2.  A  subletting  is  not  a  continuing 
act  of  forfeiture,  and  if  the  forfeiture 
is  once  waived,  it  cannot  afterwards 
be  retracte<l.  Lhm,    278 

LARCENY. 

1.  Upon  a  trial  for  the  larceny  of  a 
bank  note  the  property  of  G,  of  the 
value  of  twenty  dollars,  it  is  error  to 
instruct  the  jury,  that  if  they  believe 
from  the  evidence,  that  G  lost  a  bank 
note  of  the  value  of  twenty  dollars, 
and  that  the  same  was  afterwards 
found  in  the  possession  of  the  prison- 
er, they  ought  to  find  him  guilty  un-  i 
less  his  ixjssession  of  the  note  was  ex- 
plained by  testimony. 

HnnVs  Otaet     757 

2.  The  mere  possession  of  goods 
which  had  been  actually  lost,  does 
not  furnish  any  conclusive  or  even 
prima  facie  proof  of  guilt:  of  itself  it 
does  not  raise  the  suspicion  of  guilt. 

Idtiiif    757 

3.  To  constitute  larceny  in  the  find- 
er of  goods  actually  lost,  it  is  not 
enough  that  the  party  has  general 
means  by  the  use  of  proper  diligence,  i 
of  discovering  the  true  owner.  lie 
must  know  the  owner  at  the  time  of 
finding,  or  the  goods  must  have  some 
marks  about  them  understood  by 
him,  or  presumably  known  by  hini, 
by  which  the  owner  can  be  ascer- 
tained :  And  he  must  appropriate 
them,  at  the  time  of  finding,  with  in- 
tent to  take  entire  dominion  over 
them.  Idf-ui     757 

4.  A  person  is  stayin^r  at  a  tavern. 


and  the  landlord  offers  him  a  gun  to 
go  and  shoot  robins,  which  he  takes, 
and  after  shooting  once  or  twice  near 
the  house,  goes  off  with  the  gun  and 
disposes  of  it.  Under  the  circum- 
stances of  the  case  he  is  guilty  of  lar- 
ceny. Richards'  Case^    803 

LEASES. 

See  lAtndlord  and  Tenant. 

LICENSES. 

1.  Taxes  on  licenses  are  not  re- 
quired by  the  constitution  of  Vir- 
ginia to  be  equal  and  uniform. 

Slaiajhter^A  (V(>y,     707 

2.  A  person  having  a  license  to 
keep  a  house  of  private  entertain- 
ment, cannot  be  convicted  of  keeping 
an  unlicense«l  ordinary,  by  proving 
the  sale  by  him  of  spirits  to  be  drunk 
at  the  house  of  private  entertain- 
ment, the  place  of  sale,  in  addition 
to  the  furnishing  for  compensation, 
diet,  lodging  and  ])rovender  at  that 
place.  Hnrncr's  Caxe,    778 

LIEN. 

As  to  a  vendor's  lien.  See  Vendor 
and  Pnrchasir,  No.  5,  G,  and 

McCand/i.^h  v.  k'ten  ii' als.    615 
JSame  v.  t'okr^a  tj-'or  tt*  ah.     615 

LIMITATION  OF   ACTIONS. 

1.  When  creditor  of  bankrupt  may 
sue  to  impeach  his  discharge,  and  set 
aside  conveyances  made  by  him.  See 
Bankrnpii*,  No.  2,  4,  and 

richenor  v.  Allen ^     15 

2.  The  statute.  Code,  ch.  149,  ?  5,  B, 
p.  591,  limiting  actions  against  sure- 
ties of  fiduciaries,  does  not  begin  to 
run  in  favor  of  a  surety  of  an  execu- 
tor, until  there  is  a  decree  or  judg- 
ment against  the  executor,  ascertain- 
ing his  indebtedness. 

Franklin^K  adm'r  v.  P.  Deprirsf,     257 

3.  A  charge  by  a  will  upon  land  for 
payment  of  de6ts,  will  prevent  the 
running  of  the  statute  as  to  the  land 
against  all  del)ts  of  the  testator  not 
barred  at  his  death. 

Ba]il(tr\'<  hi<sef  v.  Drjarinftty     152 

4.  A  charge  in  a  will  for  the  pay- 
ment of  debts  will  not  revive  a  debt 
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barred  by  the  statute  at  the  death  of 
the  testator.  ' 

TazeireWsex'or  v.  Whiftl^'s  adrn'r,    329 

5.  If  the  creditor    relies  upon   a 
charge  in  a  will  to  prevent  the  opera-  | 
tion  of  the  statute,  it  is  for  him  to 
show  that  the  testator  died  before  his  j 
debt  was  barred.  Idenij    329 

6.  Any  thing  in  an  answer  which  | 
will  apprise  the  plaintiff  that  the  de-  , 
fendant  relies  on  the  statute,  is  suffici-  ' 
ent,  if  such   facts  are  stated  as  are 
necessary  to  show  that  the  statute  is 
applicable.  Idan^    329 

7.  In  a  bill  by  creditor  of  testator 
against  executor  and  legatee,  the 
latter  relies  on  the  statute  in  his 
answer.  This  will  protect  the  estate 
from  a  decree  against  the  executor. 

Idem,    329 

8.  The  plaintiff  liaving  stated  in 
his  bill  that  his  debt  was  evidenced 
by  deed,  if  it  appears  in  the  progress 
of  the  cause  that  it  was  by  parol,  the 
executor  may  set  up  the  defense  of 
the  statute  by  exception  to  the  com- 
missioner's report.  Idem,    329 

9.  That  the  creditor  has  furnished 
the  executor,  at  his  request,  with  a 
statement  of  his  debt  which  the  ex- 
ecutor does  not  object  to,  will  not 
remove  the  bar  of  the  statute. 

Idem,    329 

10.  To  take  a  debt  out  of  the 
statute  the  acknowledgment  of  an 
executor  must  be  express.  And 
(fi'in ,  if  there  must  not  be  an  ex- 
press promise  to  pay.  Idem,    329 

LIMITATION  OF  ESTATES. 

1.  See  Extaies,  No.  1,  2,  3,  and 

'    Baff/or\i  leasee  v.  Dejarnette,  152 

lldoe  ct-  ah.  v.  Hooe,  245 

Thish'if  V.  Jo)H'n  ct  ah.  289 

2.  See  Poi/rrSy  and 

Carrimjton  v.  Goddin,    587 

LIMITED  PARTNERSHIPS. 

See  P'triurri^hipx. 

MANDAMUS. 

The  Circuit  court  may  proceed  by 
nt(inda)uHi<  to  comjjel  the  County  court 
to  admit  the  r<'i)ort  of  the  surveyor 
of  a  tract  of  land  sold  for  taxes,  to 
record. 

RiOidolph  jnstfirr.^  v.  Sffdnahr,     523 


METHODIST  CHURCH. 

Se  Religions  Congrefjniiotmy  No,  3,  4, 
5,  6,  7»  and 

Brooke,  d-  ah.  v.  SfiarUett,    301 
Carter  <tah.  v.  Wofft\  301 

NOTICE. 

In  a  proceeding  under  the  Code, 
ch.  167, 1  5,  p.  640,  to  recover  money 
due  upon  contract,  by  notice,  the 
notice  must  be  returned  forty  davs 
before  the  commencement  of  tie 
term,  and  put  upon  the  docket  of 
the  court,  or  it  cannot  be  tried  at 
that  term. 

Hale  V.  Chamberlain,  Ae.    JioS 

NUISANCES. 

City  authorities  change  the  channel 
of  a  drain  so  as  to  throw  the  water 
flowing  along  it  uf)on  the  lot  of  T 
lying  below.  He  cannot  shut  up  the 
channel,  so  as  to  cause  the  water  to 
flow  back  upon  and  injure  the  lot  of 
A  lying  above  his. 

Amkh  V.  Thorp,    hiW 

ORDINANCES. 

1.  What  indictment  is  good  for 
keeping  an  ordinary  without  license. 
See  Lidiclmenh  and  Present m^uh,  No. 
3,  4,  and  Btirner's  Cojte,     778 

2.  A  person  having  a  license  to 
keep  a  house  of  private  entertain- 
ment cannot  be  convicted  of  keeping 
an  unlicensed  ordinary,  bv  proving 
the  sale  by  him  of  spirits  to  be  drunk 
at  the  house  of  private  entertainment, 
the  place  of  sale,  in  addition  to  the 
furnishing  for  compensation,  diet, 
lodging  and  provender  at  that  place. 

Idem,    778 

PARTIES. 

1.  Upon  a  bill  to  set  aside  a  deed  of 
trust  to  secure  a  debt,  an  assignee  of 
the  debt  is  a  necessary  ])arty ;  and 
the  debtor  and  trustee  in  their 
answers  stating  that  the  debt  has 
been  assigned  to  a  certain  person, 
plaintiff  sTiould  be  required  to  make 
him  a  party,  if  upon  a  rule  for  the 
purpose,  it  appears  he  is  such  assignee. 
Tirhenor  v.  Alhu,    15 
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2.  A  statute  having  provided  for  a 
s^^'ijteiu  of  free  schools  in  a  particular 
district  of  a  county,  and  provided  for 
commissioners  to  manage  the  schools; 
some  of  the  inhabitants  of  the  dis- 
trict may  file  a  bill  in  behalf  of  them- 
selves and  the  other  inhabitants, 
against  the  commissioners,  to  test  the 
validity  of  the  act,  and  the  propriety 
of  the  proceedings  of  the  commis- 
sioners under  it. 

Bull  &  als.  V.  Bead  &  ah,    78 

3.  Where  a  lar^e  number  of  per- 
sons are  interested  in  a  common  sub- 
ject, and  acts  are  done  to  the  injury 
of  the  common  right,  the  approval  of 
the  majority  will  neither  excuse  the 
wrong,  nor  take  away  from  the  other 
parties  their  remedy  by  suit. 

Idem,    78 

4.  Devi.se  to  E  for  life  with  re- 
mainder in  fee  to  his  eldest  son  living 
at  his  death.  In  a  suit  by  creditor  of 
testator  to  subject  the  land,  before  E 
had  a  son,  E  represents  the  fee,  and  it 
is  not  necessary  to  make  a  son  born 
pending  the  suit,  a  party. 

Baylor's  lessee,  v.  Dejamette,    152 

5.  D  purchases  land  subject  to  a 
deed  of  trust  to  secure  a  debt,  and  re- 
tains the  amount  out  of  the  purchase 
money  to  pay  it.  He  dies  indebted 
more  than  his  personal  estate  will 
pay,  leaving  a  widow  and  infant  chil- 
dren. The  land  is  the  primary  fund 
to  pay  the  debt,  and  the  widow  may 
sue  to  have  the  land  sold  and  the 
debt  paid,  and  for  her  dower  out  of 
the  residue. 

Daniel  <t*  als.  v.  Leitch,     195 

6.  In  a  bill  to  recover  trust  property 
sold  by  trustee  and  for  an  account, 
the  trustee  is  a  necessary  party. 

McDamel  v.  Baskervill,    228 

7.  In  a  suit  in  ecjuity  by  purchaser 
of  slaves  for  the  life  or  widowhood 
of  the  vendor,  to  enforce  the  contract, 
there  being  no  controversy  as  to  the 
right  of  the  remaindermen  in  the 
slaves,  they  are  not  necessary  parties. 

iSummfTS  iSc  al.  v.  Bean,    404 

8.  By  the  act,  Code,  ch.  168,  'i  3,  p. 
640,  a  suit  may  be  raaintained  upon 
the  otlicial  bond  of  an  executor, 
though  it  is  made  payable  to  a  justice 
whoVa.s  not  sitting  in  court  at  the 
time  of  its  execution. 

Franki'm's  adni  r  v.  P.  Diprui^i,     257 

9.  In  an  action  on  such  bond  against 
a  suretv  to  recover  the  amount  of  a 


decree  against  the  executor  rendered 
in  favor  of  a  irustee  of  a  married 
I  woman,  the  trustee  is  the  proper  re- 
lator in  the  action.  Calahan^s  adm^r 
V. ./.  B.  Depriest,  trustee,  274 

PARTITION. 

On  a  bill  claiming  a  share  of  a  tract 
of  land  and  asking  for  partition,  and 
for  general  relief,  the  plaintiff's  right 
to  partition  being  established,  under 
the  prayer  for  general  relief,  there 
may  be  a  decree  for  an  account  of 
rents  and  profits. 

Humphrey  v.  Foster  cfc  imfe,    653 

PARTNERSHIP. 

1.  In  the  act  of  March  29,  1837, 
Sess.  Acts  1836-7,  p.  41,  in  relation  to 
limited  partnerships,  the  word  "in- 
solvency "  in  ^  20  of  said  act,  means 
that  the  partnership  has  not  sufticient 
property  to  pay  its  debts. 

McArthur  v.  Chase  <£•  als.    683 

2.  A  deed  made  by  a  limited  part- 
nership conveying  all  its  property  in 
trust  to  pay  a  debt  to  a  firm  of  which 
the  special  partne '  is  a  member,  at  a 

I  time  when  the  debts  of  the  paitner- 
!  ship  exceeded  the  value  of  its  prop- 
erty, and   when  the  acting  partners 
knew  that  the  partnership  must  stop 
business  unless  the  special  partner  or 
his  firm  would  advance  money  to  en- 
able them  to  carry  on  the  business, 
'  and  without  an  undertaking  on  his 
!  part  to  make  such  advances,  though 
i  they   may  have  had  some  expecta- 
i  tions  that  he  would  do  it,  is  void  as 
to  the  other  creditors  of  the  partner- 
'  ship.  Idem,    683 

3.  Under  such  circumstances  con- 
!  fessions  of  judgments  in  favor  of  some 

creditors  in  order  to  give  to  them  a 
preference,  are  void  as  to  the  credi- 
!  tors.  Idem,    683 

I  4,  A  special  partner  taking  a  deed 
;  of  trust  to  secure  a  debt  due  to  a  firm 
of  which  he  is  a  member,  under  such 
circumstances,  makes  himself  liable 
as  a  general  partner  to  the  creditors 
of  the  partnei*ship.  fdem,    683 

5.  In  the  distribution  of  the  assets 
of  such  partnei-ship  among  its  credi- 
tors, a  debt  due  to  a  firm  of  which  the 
special  partner  is  a  member,  is  to  be 
paid  ratably  with  the  debts  due  to 
the  other  creditors.  Idem,    683 
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6.  A  court  of  equity  having  ob- 
tained jurisdiction  of  a'suit  by  credi- 
tors to  8et  aside  a  deed  improperly 
made  to  give  preference  to  a  creditor 
of  the  partnership,  and  to  have  a  dis- 
tribution of  the  assets  of  the  partner- 
ship among  all  the  creditors,  may 
proceed  to  do  complete  justice  in  the 
cause,  and  to  m  ike  a  personal  decree 
against  the  special  partner  who  has 
made   himself  liable    as    a  general 

Eartner,  in  favor  of  creditors,  for  the 
alance  due  them  respectively  after 
distributing  the  assets  of  the  partner- 
ship ratably  among  them. 

Idem,    683 

7.  The  fact  that  the  creditors  have 
recovered  judgments  at  law  against 
the  general  partners,  will  not  defeat 
their  reinedv  against  the  special  part- 
ner. *  Idem,    683 

8.  The  share  of  the  special  partner 
in  the  debt  due  to  the  firm  of  which 
he  is  a  member,  will  be  retained 
under  the  control  of  the  court,  and 
applied  to  the  satisfaction  of  the 
creditors  of  the  partnership. 

Id  nil,    683 

9.  To  ascertain  the  share  of  the 
special  partner  in  said  debt,  the  court 
will  direct  an  enquiry  into  the  ability 
of  the  firm  of  which  he  is  a  member 
to  pay  their  debts,  independent  of 
their  claim  upon  the  partnership,  and 
into  the  interest  of  the  special  partner 
in  said  firm  ;  and  will  direct  that  if 
no  evidence  is  offered,  it  shall  be  pre- 
sumed that  the  firm  is  able  to  pay  its 
debts,  and  that  the  s])ecial  partner 
has  an  equal  interest  in  the  concern. 

Idnn,     ()S3 

PLEADING  AT  LAW. 

A  paper  contains  an  account  of 
rents  collected  by  an  agent  for  his 
principal ;  and  at  the  foot  of  the  ac- 
count there  is  a  written  statement 
setting  out  the  gross  amount,  certain 
credits,  and  the  net  'balance ;  and  it 
concludes,  "  In  the  foregoing  state- 
ment all  errors  to  be  corrected.  As 
witness  my  hand  and  seal."  And  it 
is  signed  and  seale.l  by  the  agent. 

1st.  tir.ERE:  If  thispaper  will  sus- 
tain an  action  of  debt. 

2.  If  the  paper  will  sustain  an  ac- 
tion of  debt,  if  the  plaintiff  claims 
tlie  sum  stated  in  it  as  net  rents,  he 
must  aver  that  there  is  no  error  in 


the  bond.  And  if  he  seeks  to  re- 
cover more  or  less  than  the  sum 
stated,  he  must  aver  such  error  in  the 
bond  as  will  sustain  his  demand. 

Da^iV  admWs  v.  Mt^id^    118 

PLEADING  IN  EQUITY. 

1.  What  additional  paper  in  a  suit 
against  infants  for  sale  of  their  land, 
will  not  render  the  proceedings  ir- 
regular.   See  InfaniSy  No.  2,  and 

Daniel  db  ah.  v.  Leitch,    ll*o 

2.  A  general  allegation  of  fraud  in 
a  bill  is  not  sufiicient  to  raise  that 
question.        Steed  v.  Balcer  <fc  aL    3S0 

3.  Any  tiling  in  an  answer  which 
will  apprise  the  plaintiff  that  the  de- 
fendant relies  on  the  statute  of  Hmi- 
tations,  is  sufficient,  if  such  facts  are 
stated  as  are  necessary  to  show  that 
the  statute  is  applicable.  Tazetr^irs 
e.v'or  V.  Whittle's  adinW,  329 

4.  In  a  bill  by  creditor  of  testator 
against  executor  and  legatee,  the  lat- 
ter relies  on  the  statute  of  limitations 
in  his  answer.  This  is  sufficient  to 
protect  the  estate  from  a  decree 
against  the  executor.  Idtm^    32fl 

POWERS. 

Testator  empowers  his  executors  to 
set  apait  so  much  of  his  estate  not 
specifically  bequeathed,  as  they  may 
think  sufhcient  to  produce  a  clear  in- 
come of  two  thousand  dollars,  which 
is  directed  to  be  paid  to  certain  lega- 
tees for  their  lives.  And  after  some 
unimportant  provisions,  he  gives  the 
balance  of  his  estate  among  his 
nepbews  and  nieces;  and  then  he 
SJiys,  "  And  for  the  purpose  of  makinjj 
such  division  with  greater  facility,  I 
hereby  give  to  my  executors,  or  such 
of  them  as  may  choose  to  act,  full 
power  to  sell  or  otherwise  dispose  of, 
the  whole  or  any  part  of  said  pro- 
perty, in  such  time  and  manner  and 
on  such  credit  as  to  them  may  seem 
most  beneficial  for  the  whole." 

1.  Qu.kre:  If  the  legal  title  to  the 
real  estate  vested  in  the  executors. 

Carrington  v.  doddin,    3S7 

2d.  The  executors  had  full  power 
and  authority  to  sell  all  or  any  part 
of  the  real  estate ;  and  a  hoiia  Me 
purchaser  from  them  is  not  boun«l  to 
show  that  such  sale  was  necessary  for 
the  purpose  of  making  division 
among  the  devisees.  Idem,    587 
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3d.  A  bona  fide  purchaser  will  not 
be  affected  by  the  failure  of  the  ex- 
ecutors to  account  for  the  imrchase 
money.  Idem^    587 

4th.  The  executors  by  deed  reciting 
that  it  was  made  in  execution  of  the 
powers  vested  in  them,  in  considera- 
tion of  an  exchange  of  land  made 
with  A  (one  of  the  executors)  and 
for  the  consideration  of  one  dollar 

Said  by  the  purchaser,  convey  a  lot 
elonging  to  the  estate  of  their  testa- 
tor. Such  a  deed  on  its  face  is  not 
invalid,  but  passes  the  title  to  the 
purchaser.  Idem^    587 

PRACTICE  AT  COMMON  LAW. 

1.  An  instruction  which  propounds 
the  law  correctly,  should  be  given  if 
there  is  any  evidence  to  sustain  it. 

Eiirly  V.  Garlamf^M  h.^sax.     1 

2.  Prior  to  the  act.  Code,  ch.  177,  l 
14,  p.  073,  interest  could  not  be  al- 
lowed by  a  jury  in  ejectment,  upon 
the  profits ;  and  the  jury  having  al- 
lowed such  interest,  it  is  mere  sur- 
plusage, and  the  judgment  will  be  for 
the  principal  sum  and  interest  from 
the  date  of  the  verdict.  Hepburn  ct-  , 
ah.  v.  Damhiit  ct-  ah.  219 

3.  Upon  a  judgment  in  an  action 
for  a  tort  depending  when  the  act, 
Code,  ch.  177,  ^,  14,  p.  673,  went  into 
oj>eration,  it  is  proper  to  charge  inte- 
rest from  the  date  of  the  verdict. 

Lein.H  V.  Arnold,     454 

4.  How  the  evidence  shall  be  put 
u j>on  the  record  in  a  caveat  case.  See 
Caaat.<,  No.  2,  3,  4,  and 

llamdton  v.  McXtil  cC-  ah.    389 

5.  In  an  action  of  ejectment  the 
tenant,  without  disclaiming  title  to 
any  part  of  the  land  in  the  declara- 
tion mentioned,  proves  upon  the 
trial,  that  he  is  only  in  possession 
and  claiming  title  to  a  part  of  it.  A 
verdict  and  judgment  for  all  claimed 
in  the  declaration  is  not  erroneous  ; 
or  if  it  is,  it  is  not  an  error  by  which 
the  tenant  is  injured,  or  of  which  he 
can  complain  in  an  appellate  court. 

Carrinijion  v.  (loddin,     587 

6.  A  proceeding  under  the  Code, 
ch.  107,  'i  5,  p.  640,  to  recover  money 
due  upon  contract,  by  notice,  must  be 
returned  forty  davs  before  the  com- 
mencement   of  the    term,  and  put  i 


upon  the  docket  of  the  court,  or  it 
cannot  be  tried  at  that  term. 

Hale  V.  Chamberlain^  ttr.     658 

PRACTICE  IX  CHANCERY. 

1.  Uix)n  a  bill  to  set  aside  a  deed  of 
trust  to  secure  a  debt  an  assignee  of 
the  debt  is  a  necessary  party  ;  and  the 
debtor  and  trustee  in  their  ans Wei's 
stating  that  the  debt  has  been  as- 
signed to  a  person  named,  plaintiff 
should  be  required  to  make  him  a 
party,  if,  upon  a  rule  for  the  purpose, 
It  appears  he  is  such  assignee. 

Tichenor  v.  Allen^     15 

2.  The  court  for  good  cause  shown, 
may  overrule  a  motion  to  dissolve  an 
injunction,  and  continue  it  to  the 
hearing,  without  adjudicating  the 
principles  of  the  cause ;  in  which 
case  no  appeal  will  be  from  the  order. 

Baltimore  S:  Ohio  R.  R.  Co.  v.  City 
of  Wheeling*  40 

3.  A  foreign  cori)oration  being  a 
party  and  not  having  answered,  and 
the  answer  not  being  necessary  for  a 
discovery,  the  absence  of  such  is  not 
a  ground  for  refusing  to  dissolve  an 
injunction.  Idem^    40 

4.  On  a  motion  to  dissolve  an  in- 
junction all  the  allegations  of  the  bill 
not  denied  by  the  answer  are  to  be 
taken  as  true;  and  it  is  no  objection 
to  the  motion  to  diasolve  that  excep- 
tions to  the  answer  for  insufficiency 
have  not  been  acted  on.       Idem,    40 

5.  As  a  corporation  Ciinnot  be 
sworn,  it  must  put  in  its  answer 
under  its  compion  seal.  Such  answer 
is  not  evidence  for  the  coriK>ration, 
though  responsive  to  the  bill;  hut  it 
puts  in  issue  the  allegation  of  the  bill 
to  which  it  responds  j»  and  this  as 
well  on  the  motion  to  dissolve  an  in- 
junction as  upon  the  hearing. 

Idetn,    40 

6.  IIow  irregularities  occurring  in 
the  proceedings  for  the  side  of  infants' 
lands  may  be  cured.  See  Infants,  No. 
3,  4,  5,  and 

Daniel  d'  ah.  v.  Leitch,     195 

7.  How  husband,  legatee  of  his 
wife,  may  proceed  with  a  suit  com- 
menced by  her  to  recover  the  trust 
property.  See  Kfjuitahle  Jurisdiction 
and  Rclnfy  No.  11,  and 

McDaniel  v.  Radrvill,    228 

8.  A  cause  is  heard  upon  the  report 
of  a  commissioner,  which  had  not  been 
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retnrne<l  for  the  legal  period.  The 
decree  being  interlocutory,  the  error 
nhould  he  corrected  by  the  court,  upon 
application  of  the  party  aggrieve<l. 

A  rmxtromfs  adm'r  d*  ah.  v.  PtU'* 
ii-  ah.  235 

9.  In  a  bill  by  legatees  against  exe- 
cutor for  settlement  of  his  account 
and  distribution,  the  decree  against 
him  for  the  amount  found  due, 
should  be  <ft'  honix  propriis ;  but  if  it  is 
(Je  ffonh  (ci^tatorifi,  it  is  an  error  of 
which  the  plaintiffs  might  complain, 
but  it  is  not  an  error  which  can  avail 
the  surety. 

Frankihi^n  adtn'r  v.  P.  Jhpriest^     257 

10.  In  a  bill  by  creilitor  against 
executor  the  plaintiff  having  stated 
that  his  debt  was  evidenced  by  deed, 
if  it  appears  in  the  progress  of  the 
cause  that  it  was  by  parol,  the  execu- 
tor may  set  up  the  defense  of  the 
statute  'of  limitations  by  exceptions 
to  the  commissiorfer's  report. 

TaznnWii  e.v''(fr  \.  Whitflrs 
ff(/mV,  329 

11.  Courts  of  equity  will  decree  in- 
terest upon  a  bond  or  judgment  be- 
yond the  penalty,  against  the  princi- 
pal debtor. 

Tazt'V'flVs  t'y<tr  v.  Saimthr^s 
ex'or  <fc  al.  354 

12.  Bill  by  vendee  of  land  to  enjoin 
the  payment  of  the  purchase  money 
on  the  ground  of  defect  of  title  to  a 
part  of  the  land,  makes  vendor  and 
aclverse  claimant  parties,  and  charges 
generally  fraud  in  the  latter  in  pro- 
curing his  deed  to  the  land.  Vendor 
answers  and  also  charges  adverse 
claimant  with  fraud : 

1st.  The  general  alleiration  of  fraud 
in  the  bill  is  not  sufficient  to  raise 
that  questiorp. 

2d.  That  there  is  no  privity  be- 
tween plaintirt'  and  adverse  claim- 
ant, and  the  equity  between  the  lat- 
ter and  the  vendor  does  not  arise 
ui>on  the  plea<ling8  and  proof  be- 
tween plaintiff  and  defendants,  and 
is  not  thert' fore  the  proper  subject  of 
a  decree  between  codefendant«. 

StirtJ  v.  Hnbr  t('  al.     3S0 

13.  In  an  action  at  law  on  a  bond 
airainst  a  surety,  he  defends  it  on  the 
ground  of  usury;  but  there  is  a  ju<lg- 
nient  ii<jainst  him.  The  sun»ty  then 
files  a  bill  for  n-lief  airainst  the  judir- 
ment,  on  lh<«  u'roun«l  of  after  disco v- 
erjtl   evidence:    hut    there   was  evi- 


dence to  the  same  point  before  the 
jury.     The  after  discovered  evirlence 
being  merely  cumulative,  it  is   not 
ground  for  relief. 
//<r<r/<«Vnv/( /•'.««  adtn^r  v.  KiniH^j,     511 

14.  A  sale  of  a  tract  of  land  made 
by  a  commissioner  under  a  dei^ree  of 
the  chancery  court,  on  a  dav  so  incle- 
ment that  persons  intending  to  l>e 

f)re.sent  and  to  bid  for  a  part  of  the 
and,  are  deterred  from  attendinjr. 
and  when  there  was  but  one  bid«ler 

C resent  who  lived  at  the  place,  will 
e  set  aside  without  weighing  the  evi- 
dence, which  is  conflictmg,  as  to  the 
sufficiency  of  the  price  at  which  it 
was  sold.  Roht'i-h  v.  Rofterh,    t>3S> 

15.  According  to  the  practice  in 
Virginia,  upon  objection  to  a  s;de  of 
land  made  by  a  commissioner,  it  is 
not  necessary  to  ask  that  the  bid- 
dings may  be  oi>ened  by  the  offer  of 
a  siibstantial  advance  upon  the  price 
reported.  But  the  court  will  con- 
sicier  the  objections  to  the  sale,  and 
confirm  or  set  it  aside  as  the  merits  of 
the  case  may  require.         /r/r?«,    63S> 

16.  On  a  bill  claiming  a  share  of  a 
tract  of  land,  and  asking  for  parti- 
tion, and  for  general  relief,  the  plain- 
tiffs right  to  partition  being  estab- 
lished, under  tne  prayer  for  general 
relief  there  may  be  a  decree  for  an 
account  of  rents  and  profits. 

Jfamphreff  v.  Fader  d*  mu,    f>53 

17.  Errors  in  the  details  of  a  de- 
cree for  an  account  are  not  a  j>roi>er 
subject  for  appeal  and  correction  in 
the  appellate  court;  but  they  may  be 
corrected  by  exceptions  to  the  com- 
missioner's report.  Idem,    iJoS 

18.  Bill  to  set  aside  a  will,  states 
the  facts  showing  the  probat  is  a 
nullity,  but  asks  for  an  issue  d*  rinftvit 
?•//  nan,  and  for  general  relief.  The 
court  mav  disregard  the  prayer  for  an 
issue,  and  give  the  proper  relief  under 
the  prayer  for  general  relief. 

BaJhav  di  ah.  v.  Hnd'iun  <€*  ah.     672 

19.  When  the  court  having  ob- 
tained possession  of  a  case  will  go  on 
to  <lo  complete  justice  in  the  cause, 
See  Paiinership,  No.  i\  and 

MrArfhar  v.  fV/ax*  rf*  ah.     Cy^^ 

20.  How  the  court  will  proi^ee^i 
against  a  special  partner,  who  ha? 
made  himself  liable  as  a  general 
partner.  See  Pa,*turn<Ji*ii,  Xo.  .s,  9, 
and  Idt-m,    (iSG 
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PRACTICE  IN  CRIMINAL  CASES. 

See  Criminal  Jurisdiction  atid  Pro- 
ceedings^. 

PRETENSED  TITLE. 

The  conveyance  of  a  pretensed  title 
to  land  is  not  void ;  and  the  bonds 
given  for  the  purchase  money  of  the 
same  are  valid.  MiddlHon  for  War- 
ren^s  heirs  v.  A'mold,^  489  , 

PURCHASER  FOR  VALUE.         I 

1.  An  insolvent  merchant  pur- 
chases goods,  not  intending  to  pay 
for  them,  and  after  getting  possession 
of  them  he  conveys  them,  and  all  his 
other  estate,  in  trust  for  the  payment 
of  his  debts ;  the  trustee  having  no 
notice  of  the  fraud.  The  trustee  is  a 
purchaser  for  value  without  notice. 
Wick'ham  and  Goshom  v.  Lewis  Mar- 
tin <£?  Co.  427 

2.  When  a  purchaser  from  an  ex- 
ecutor selling  under  a  power  is  not 
affected  by  a  breach  of  the  trust  by 
the  executor.  See  Powers,  and  Cor- 
rington  v.  Ooddin,  587 

3.  What  will  not  be  a  violation  of 
the  power  by  the  executor.  See 
Powers,  and  Idem,    587 

RAIL  ROADS. 

1 .  See  Baltimore  and  Ohio  Rail  Road 
Comimnyy  and 

Baltimore  dt  Ohio  R.  R.  Co.  v.  City  of 
Wheeling,  4*0 

2.  The  act.  Code,  ch.  56,  §  4,  p.  292. 
does  not  apply  to  a  case  in  which  a 
rail  road  is  not  entering  upon  the 
land  of  the  owner  of  a  dwelling- 
house. 

Richmond  d;  York  River  R.  R.  Co. 
V.  Wicker,  375 

RECORDS. 

When  a  record  is  evidence.  See 
Evidence,  No.  1,  and 

Baylor's  lessee  v.  Dejarnette,    152 

REGISTRY  OF  DEEDS. 

See  Trusts  and  Irustees. 

RELATOR. 

In  an  action  on  the  official  bond  of 
Vol.  XIII— 107 


an  executor  against  one  of  his  sure- 
ties, to  recover  the  amount  of  a  de- 
cree against  the  executor  rendered  in 
favor  of  the  trustee  of  a  woman,  the 
trustee  is  a  proper  relator  in  the  ac- 
tion. 

Calahan^s  admW  v.  /.  R.  Depriest, 
trustee,  274 

RELIGIOUS  CONGREGATIONS. 

1.  The  case  of  GalUgo's  ex'orsw  The 
Attorney  General,  3  l^eigh,  450,  ap- 
proved. 

Brooke  &  als.  v.  Sacklett,    301 
Carter  &  ats.  v.  Wolfe,        301 

2.  The  act.  Code,  ch.  77,  ?  8,  9, 10, 
11,  12,  13,  relates  only  to  convey- 
ances, devises  and  dedications  of  pro- 
perty for  the  use  of  "  religious  con- 
gregations," in  the  limited  and  local 
sense  of  that  term  ;  viz :  for  the  mem- 
bers of  those  religious  congregations, 
who  from  their  residence  at  or  near 
the  place  of  public  worship,  may  be 
expected  to  use  it  for  such  purpose. 

Idem,    301 

3.  No  deed  which  does  not  respect 
•the  rights  of  the  local  society  or  reli- 
gious congregation,  and  no  deed 
which  does  not  design  the  enjoyment 
of  the  uses  of  the  property  conveyed, 
by  the  local  religious  society  or  con- 
j^regation,  can  be  placed  within  the 
influence  of  the  statute.     Idem,    301 

4.  A  deed  conveying  property  in 
trust  for  the  use  of  the  local  society, 
is  not  without  the  operation  of  the 
statute,  by  reason  that  it  sanctions 
the  appointment  of  the  ministers, 
and  authorizes  them  to  use  the  house 
for  preaching,  without  any  reference 
to  the  vote  or  wish  of  the  congrega- 
tion; it  bein^  a  Methodist  church 
and  the  ministers  being  to  be  ap- 
pointed by  the  conference,  according 
to  the  constitution  of  that  church. 

Idem,    301 

5.  Deed  conveys  a  house  of  wor- 
ship in  trust  for  a  local  religious  con- 
gregation; and  provides  that  the 
trustees  are  at  all  times  to  permit  the 
ministers  belonging  to  the  Methodist 
Episcopal  church,  who  shall  be  duly 
authorized  by  the  conferences  of  the 
church  to  preach  in  the  house.  Upon 
a  question  of  the  right  of  a  minister 
to  preach  in  the  house,  that  question 
is  to  be  determined  by  enquiring,  not 
whether  he  represents  the  wishes  of 
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a  majority  of  the  members  of  the  so-  '  chases  goods  not  intending  to  pay  for 

cietv.  but  whether  he  has  been  ap-  |  them,  and  after  getting  possession  of 

pointea  and  assigned  to  the  society  them,  he  conveys  them  and  all  his 

in  accordance  to  the    laws    of   the  |  other  estate,  in  trust  for  the  payment 

church.  Idem,    301  ,  of  his  debts ;  the  trustee  having   no 

(i.  The  general  conference  of  the  I  notice  of  the  fraud.    The  trustee  is 

Methodist  Episcopal  Church  in  the  i  a  purchaser  for  value  without  noUce, 

United  States  had  the  constitutional  and  the  vendor  cannot  reclaim  the 

power  to  adopt  the  plan  for  the  sepa-  goods.   Wickham  and  Goshom  v.  Li-in^ 
ration    of  the    church,  adopted    in  I  MaHin  &  Co.  4-* 

1844.  Idem,    301,      6.  Qu^re:  AVhat  fraud  in  the  pur- 


7.  A  society  of  the  church  which,  chaser  of  goods  will  authonze  the 
according  to  the  plan  of  separation,  !  seller  to  feclaim  them  whilst  in  pos- 
is  a  border  society,  having  by  a  ma-  I  session  of  the  purchaser.  Idem,  427 
jority  of  its  members  resoTvetl  to  ad-  1  7.  What  is  a  delivery  so  as  to  vest 
here  to  the  Methodist  Episcopal  |  title,  where  the  subject  is  not  a  spe- 
church  south,  is  entitled  to  the  use  of  |  citic  thing,  but  salt  to  be  made.  ^ 
the  church  house  in  exclusion  of  I  Contracts,  No.  6,  and  Leuris  v.  AruM. 
those  who  repudiate  the  authority  of  ,  .        -^-^ 

said  church,  and  refuse  to  receive  the  i  8.  As  to  sales  of  expectant  interests 
pastors  appointed  by  it.  Idem,  301  i  and  reversions,  isee  Expectant  Iut»r- 
^  "^  ^«te,  No.l,  2,  and 

SALES.  '  Crlbbins  v.  Marhvood,    495 

1.  The  17th  section  of  29  Charles  2,  i  SEDUCTION. 

ch.  3,  in  relation  to  the  sale  of  goods,  i.  in  an  action  for  the  seduction  of 
<fec.,  has  not  been  adopted  in  \ir.  plaintiff's  daughter,  to  enhance  the 
ginia.  Chapman  \  Campbell     105  i  damages,  he  may  prove  that   the  de- 

2.  When  there  is  a  contract  for  an  '  fendant  promised  to  marrv  her,  and 
immediate  sale,  and  nothing  remains!  ^^  means  of  said  promise  had  sue- 
to  be  done  by  the  vendor  as  between     ^^^^^  j^  debauching  her. 

him  and  the  vendee,  the  vendor  im-  ,  ^y^if^  y  Campbell,    573 

mediately  acquires  a  property  in  the  g  The  action  bv  a  father  for 
price,  and  the  vendee  a  property  m  1  ^j^g  seduction  of  his  daughter  is 
the  goods;  and  then  all  the  conse-  funded  on  the  relation  of  master 
quences  resulting  from  the  vesting  ,  and  servant,  and  not  of  parent  and 
of  the  property  follow,  one  of  which     ^.j^.^  j^^  ^  Hodges,    72r> 

is  that  if  it  be  destroyed  the  loss  '  3  j^^  g^^j^  ^^^ses  the  declaration 
falls  on  the  vendee.  Idem,    lOo  ,  ^^^^  ^jj^^  ^^le  relation  of  master 

3.  Any  words  importing  a  bargain  ^^^  servant,  or  it  will  be  fatallv  de- 
whereby  the  owner  of  a  chattel  sig-  f^ctive  on  demurrer.  Idem,  726 
nilies  his  willingness  and  consent  to  |  4  ^^^^  ^j^j  change  made  by  the 
sell,  and  whereby  another  shall  sig-  '  ^.,  (^  ^j^  143  |  j;  p^  539^  Jq  rela- 
nify  his  willingness  and  consent  to  ^^^^^  ^^  ^^^^  j^^.j^^  of  seduction  is  to 
buy  it,  in  prrneiiti,  for  a  special  price,  dispense  with  proof  of  the  loss  of 
would  be  a  sale  and  transfer  of  the  g^rvice:  The  act  does  not  give  the 
right  to  the  chattel :  and  neither  the  1  ^^  j^  ^ase  where  it  did  not  lie 
delivery  or  tender'  of  the  property,  ^^  common  law.  Idem,  726 
nor  the  payment  or  tender  of  the  r^  Where  a  daughter  over  the  age 
purchase  money,  is  necessarv  to  con-  ^^  twenty-one  vears,  who  lives  awav 
stitute  a  contract.                Idem,     1U5  ;  ^^^^^  j^^j.  f^ithef's  house,  under  acon- 

4.  A  slave  on  trial  for  larceny  be- |  tract  for  her  services  made  bv  her- 
fore  a  County  court  is  sold  ;  and  be-  g^i^  ^^^j.  gj^^  ^^^^  ^f  ^^^  f^^,.  her  own 
fore  he  is  discharged  he  makes  his  t  benefit,  is  seduced,  the  action  bv  the 
escape  and  is  not  heard  ot  again,  i  father  will  not  lie  either  at  common 
Thecontract  of  sale  being  complete,,  law  or  under  the  statute.  Idtm,  726 
the  purchaser  is  bound  for  the  price, 

tiioughthet'lave  was  not  and  could  SETOFF, 

not  be  delivered.  Idem,     105  1 

5.  An    insolvent    merchant    pur-        1.  A  plea,  of  equitable  setoff  under 
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the  statute,  must  show  that  the  offset 
is  such  as  may  be  set  up  under  the  stat- 
ute, and  must  be  verined  by  affidavit. 
Watkim  v.  Hopkins*  ex^oTj    743 

2.  In  an  action  op  a  bond  of  five 
hundred  dollars,  given  for  the  last 
payment  of  the  purchase  money  of 
a  tract  of  land,  a  plea  that  the  plain- 
tiff was  to  make  defendant  a  good 
title  to  the  land  upon  the  payment 
of  the  bond,  and  that  the  defendant 
had  offered  to  pay  it  upon  the  mak- 
ing of  the  title,  and  t  .at  the  plaintiff 
had  failed  and  refused  to  make  the 
title ;  by  reason  whereof  the  consid- 
eration had  failed  to  the  extent  of 
two  hundred  and  fifty  dollars ;  is  not 
a  good  plea  in  substance. 

Ideniy    743 

3.  In  such  an  action,  a  plea,  that 
the  plaintiff  had  failed  to  give  the 
defendant  possession  of  two  acres  of 
the  land  ;  or  a  plea,  that  plaintiff  had 
failed  to  deliver  possession  of  the 
land  for  two  months  after  the  time  at 
which  by  the  contract  he  was  to  de- 
liver possession  ;  or  that  he  had  not 
delivered  the  tenement  in  the  plight 
and  condition  in  which  it  was  at  the 
time  of  the  sale,  and  in  which  he 
was  to  deliver  it,  but  delivered  it  in 
a  damaged  condition  from  injuries 
done  or  permitted  in  the  mean  time 
to  the  tenement  and  freehold ;  is  a 
good  plea  setting  out  a  partial  failure 
of  the  consideration.  Idem.    743 


SHERIFFS. 

1.  The  act  of  June  7,  1862,  Sess. 
Acts  of  1852,  p.  12,  authorizing  as- 
sessments in  certain  cases  on  the  of- 
fice of  sherifife  and  sergeants,  is  not 
in  violation  of  the  Qonstitution. 

GUkeson  v.  Fredrick  jxisticeSy    ^iJl 

2.  An  assessment  of  four  hundred 
dollars  upon  the  sheriff  of  Frederick 
county,  laid  on  the  4th  of  October, 
and  to  be  paid  on  the  1st  of  Febru- 
ary followmg,  is  not  in  violation  of 
the  act  of  1852.  Idem,^  577 

3.  If  the  time  of  payment  fixed 
by  the  court  was  inconsistent  with 
the  act,  that  would  not  render  the 
assessment  void;  but  it  would  be 
corrected  as  to  the  time  of  payment. 

Idem,    bll 


SLAVES    AND  FREE    NEGROES. 

1.  The  gift  of  the  future  increase 
of  female  slaves  is  a  valid  gift. 
Taylor  &  als.  v.  Yarbrough  &  irife,  183 

2.  Such  gift  being  to  a  married 
woman  who  survives  her  husband, 
the  increase  of  the  slaves  born  after 
the  death  of  the  husband,  belong  to 
the  wife.  Idem,    183 

3.  As  a  general  rule  a  court  of 
equity  will  decree  the  specific  execu- 
tion of  a  contract  for  the  sale  and 
delivery  of  slaves,  at  the  suit  of  the 
purchaser,  without  any  allegation  or 
proof  of  peculiar  value. 

Summers  &  al.  v.  Bean,    404 

4.  See  Specific  Performance,  No.  2, 3, 
4,  and  Idem,  404 

5.  See  Emancipation,  No.  1,  and 
Hepburn  &  ah,  v.  Dundas  &  als.     219 

6.  There  are  three  negroes,  chil- 
dren of  the  same  mother,  born 
slaves,  and  the  mother  and  children 
are  afterwards  emancipated.  One  of 
the  three  dies,  having  acquired  real  es- 
tate, intestate  and  without  children ; 
and  the  mother  is  dead.  The  other 
two  take  the  estate  as  heirs  to  their 
deceased  sister.  Idem,    219 

SPECIFIC  PERFORMANCE. 

1.  As  a  general  rule  a  court  of 
equity  will  decree  specific  execution 
of  a  contract  for  the  sale  and  deliv- 
ery of  slaves,  at  the  suit  of  the  pur- 
chaser, without  any  allegation  or 
proof  of  peculiar  value. 

Summers  tt*  al.  v.  Bean,    404 

2.  The  purchase  of  slaves  being 
for  tlie  life  or  widowhood  of  the 
vendor,  upon  her  refusal  to  execute 
the  contract,  the  inadequacy  of  the 
purchaser's  remedy  at  law  will  give 
equity  jurisdiction  to  relieve  him. 

Idem,    404 

3.  In  a  suit  in  equity  by  purchaser 
of  slaves  for  the  life  or  widowhood 
of  the  vendor,  there  being  no  con- 
troversy as  to  the  right  of  the  re- 
mainderman in  the  slaves,  they  are 
not  necessary  parties.  Idem,   404 

4.  Testator  bequeaths  to  his 
widow  land,  slaves,  &c.  for  her  life 
or  widowhood,  for  the  support  of 
herself  and  her  younger  children. 
One  of  these  children  grows  up  and 
marries,  and  the  widow  contracts 
with  her  husband  to  sell  him  two  of  the 
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slaves  for  her  life;  and  these  two  I 
slaves  are  not  more  than  will  be  the  I 
share  of  the  wife  in  the  slaves.  This  I 
is  no  breach  of  the  trust  of  the  will,  I 
and  a  court  of  equity  will  enforce  the 
sale  at  the  suit  of  the  purchaser, 
with  a  provision  that  the  slaves  be  , 
surrendered  for  division  if  the  t 
widow  shall  marry.  Idem,    404  ' 

STATUTES.  I 

1.  The  act  of  congress  of  August 
19,   1841,    establishing  a  system    of  \ 
bankruptcy,  J  4,  8,  construei^i  in  \ 

Tichenor  v.  Allen,    15 

2.  The  act,  Code,  ch.  179,  ?  2,  p.  , 
677,  in  relation  to  suits  by  creditors  ' 
to  set  aside  <Jeeds  construed  in 

Idem,    15  i 

3.  The  act  of  Manrh  6,  1847,  Sess.  I 
Acts  of  1847,  ch.  99,  j).  ^^,  in  relation 
to  the  Baltimore  and  Ohio  R.    R.  1 
Companv,  construed  in  I 

Bait,  d-  Ohio  R.  R.  Co.  v.  City  , 
o/'  Wlirdwg,  40 

4.  The  act  of  March  31,  1853,  SeJ«s.  1 
Acts  of  1858,  in  relation  to  free  I 
schools  in  Accomack,  construed  in       i 

Bidl  c<-  ids.  V.  Read  ii'  <ils,    78  , 

5.  The  constitution  of  Virginia,  ar- 
ticle 4,  ?  22,  24,  25,  in  relation  to  tax- 
ation and  finance,  construed  in  t 

Idem,     78  I 
GHke-'ion  V.  Frederick  justices,    577  ' 

6.  The  act,  Code,  ch.  122,  §  U,  p.  . 
517,  in  relation  to  the  construction  of  ' 
wills,  construed  in 

Rai}U's  V.  Barker  ct*  als.     128 
(rihrnn  V.  Carrell  tC*  als,     136 

7.  The  act.  Code,  ch.   151, 1  8,  p. 
602,  in  relation  to  attachment  bonds, 
construed  in  . 
Davis  V.  Commonwealth  for  Leon,     139  | 

8.  The  act.  Code,  ch.  177,  §  14,  p.  > 
673,  in  relation  to  the  allf>wance  of 
interest  by  a  jury  construed  in 
Hepburn  tl*  ah.  v.  Dundas  S:  als.     219 
Leuid  V.  Arnold,  454 

9.  The  act,   Code,  ch.   168,  ?  3,  p 
640,  in  relation  to  plaintiffs  in  actions  i 
on  official  bonds,  construed  in 
FratikHn\^   adm'r  v.  P.   Depriest,     257  , 

10.  The  act,  Code,  ch.  oQ,  §  4,  p.  292,  ! 
in  relation  to  the  entry  on  lands  by 
rail  road  comj>anies,  construed  in         . 

Richmond  cC'  York  River  R.  R.  Co. 
V.  Wu'ker,  375  1 

11.  The  act.  Code,  ch.  181,  §  6,  p. 


681,  in   relation  to  amendments  of 
jutlgments,  &c.  construed  in 

Levels  V.  Arnold,    454 

12.  The  act,  Code,  ch.  148,  U,  p. 
589,  in  relation  to  the  action  of  seduc- 
tion, construed  in 

White  V.  CampMl,    573 
Lee  V.  Hodges,  726 

13.  The  act  of  January  7, 1852,  Sess. 
Acts  of  1852,  p.  12,  in  relation  to  tax- 
ing sheriffs,  construed  in 

Gilkeson  v.  Frederick  ju^icAs,    oil 

14.  The  act.  Code,  ch.  116,  \  5,  p. 
500,  in  relation  to  the  sale  of  interest 
in  land,  construed  in 

Carrington  v.  Goddin,    5S7 

15.  The  act,  Code,  ch.  167,  |  5,  p. 
640,  in  relation  to  notices  to  recover 
money  on  contracts,  construed  in 

Hale  V.  Chamlferlain,  d'c.    658 

16.  The  act.  Code,  ch.  192.  |  2,  p. 
727,  in  relation  to  burning  a  dwelling- 
house,  construed  in 

Hooker* s  Can,    763 

17.  The  act.  Code,  ch.  131,  I  3,  p. 
545,  declaring  real  estate  not  charged 
by  the  will  with  debts,  assets,  con- 
strued in 

McCandlish  v.  Keen  tt-  ah.    615 

18.  The  act,  Code,  ch.  118,  11 1,  p. 
509,  in  relation  to  unrecorded  deeds, 
constmed  in  Idem,    615 

19.  The  act.  Code,  ch.  38,  I  25,  p. 
210.  in  relation  to  taxing  agents  of 
foreign  insurance  companies,  con- 
strued in  Sluughter^s  C^se,    767 

20.  The  act.  Co<le,  ch.  38,  |  4,  9,  p. 
207,  208,  in  relation  to  ordinaries, 
construed  in  Burner^s  Ca*f,    778 

21.  The  act  of  March  29,  1837,  Sess. 
Acts  1836-7,  p.  41,  in  relation  to  spe- 
cial partnership,  construed  in 

Mc Arthur  v.  Chase  d:  ah.    683 

SURETIES. 

1 .  A  court  of  equity  has  juristliction 
to  hold  a  guardian  to  account,  and  his 
sureties  with  him,  to  the  pa\'ment  of 
any  balance  found  due  to  the  ward ; 
though  the  guardian  lives  out  of  the 
state  and  has  no  propertv  within  it. 

Pratt  v.  Wright  <i-  ah.     175 

2.  As  to  gurdians'  bonds  See  Guar- 
dians, Xo.  1,  2,  3,  4,  5,  and  Idem,     175 

3.  The  sure!  y  of  an  executor  having 
executed  the  oond,  is  estopped  from 
pleading  that  it  is  made  payable  to  a 
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justice  who  was  not  on  the  bench  at 
the  time. 

Franklin^s  ndni'r  v.  P.  DtprieM^    257 

4.  B^  the  act.  Code,  cli.  168,  §  3,  p. 
640,  suit  may  be  maintained  upon 
such  bond,  though  it  is  made  payable 
to  a  justice  who  was  not  sitting  in  the 
court  at  the  time  of  its  execution. 

Idem^    257 

5.  The  statute  of  limitations  in  fa- 
vor of  sureties  of  fiduciaries,  Code,  ch. 
149, 1  5,  6,  p.  591,  does  not  begin  to 
run  until  tliere  is  a  decree  or  judg- 
ment against  the  executor,  fixing  his 
liability.  /rfcm,    257 

6.  That  the  decree  against  the  'ex- 
ecutor was  de  honift  testatorisy  when  it 
should  have  been  de  bonis  propr'm,  is 
an  error  of  which  the  plaintift  might 
complain,  but  it  is  not  an  error  which 
can  avail  the  surety.  Idcuiy    257 

7.  If  such  a  dei-ree  was  erroneous 
as  to  the  surety,  this  would  not  ren- 
der it  a  nullity.  So  long  as  it  remains 
unreversed,  full  force  and  efl!'ect  must 
be  given  to  it  as  well  against  the 
surety  as  the  executor;  and  it  cannot 
be  questioned  in  an  action  upon  the 
oflftcial  bond  of  the  executor. 

Idem,    257 

8.  In  an  action  on  the  official  bond 
of  an  executor  against  one  of  his  sure- 
ties, to  recover  the  amount  of  a  decree 
against  the  executor  rendered  in  fa- 
vor of  the  trustee  of  a  woman,  the 
trustee  is  the  proper  relator  in  the 
action.  (Jalahan^s  aduVrs  v. ./.  R,  De- 
prit'st,  truMfi\  274 

9.  See  Erjiiitabft'  Jurisdiction  and  Bf- 
/iV/;No.  18,  19,  20,  21,  and  ^ 

Harnshnrger^ 8  adm^r  v.  Kinney,    511 

SURVEYS. 

1.  When  surveys  are  or  are  not  evi- 
dence.   See  Eridhnr,  No.  2,  3,  and 

Cltnients  v.  Kytes,    4()8 

2.  See  Bounddrifs,  No.  1,  and 

Idem,    468 

TAXATION  BY  COUNTIES,  &c. 

1.  An  act  for  the  establishment  of 
free  schoob,  provides  for  the  election 
of  certain  commissioners  who  are  au- 
thorized to  establish  schools  in  the 
district  and  to  levy  taxes  for  their 
support.    This  is  constitutional. 

Bull  ii'  ids,  v.  Bead  d*  als,     78 

2.  The  commissioners  being  autho- 


rize<i  to  establish  schools  and  levy 
taxes  sufficient  to  defray  the  ex- 
penses thereof,  they  may  build  the 
necessary  school-houses,'  and  levy 
sufficient  taxes  to  pay  for  them. 

Idem,    78 

3.  The  act  authorizes  the  commis- 
sioners to  levy  a  capitation  tax  upon 
white  male  in  habitants,  and  an  ad  va- 
lorem tax  upon  the  property  of  the 
district,  sufficient  to  raise  the  amount 
necessary  to  defray  the  expense  of 
the  schools.  The  capitation  tax  may 
be  levied  upon  the  white  male  in- 
habitants above  twenty -one  years  of 
age,  only ;  and  the  ad  valorem  tax 
upon  slaves  may  be  upon  slaves  over 
twelve  years  of  age,  and  valued  each 
at  three  hundred  dollars.  And  the 
ratio  of  the  capitation  to  the  ad  valo- 
rem tux  may  be  greater  than  that  pre- 
scribed in  the  constitution,  article  4, 
i  25.  Idem,    78 

4.  The  constitution  of  Virginia,  ar- 
ticle 4,  i  22,  23,  25,  in  relation  to  tax- 
ation and  finance,  relates  to  taxation 
by  the  general  assembly  for  purposes 
of  state  revenue,  and  do  not  apply  to 
taxes,  levies,  *&c.  by  counties,  corpo- 
rations, &c.  for  the  local  purposes  of 
such  bodies. 

Gilkeson  v.  Frederick  justices,    577 

5.  The  general  assembly  has  full 
power  to  authorize  counties,  munici- 
pal corporations  and  the  like  to  levy 
taxes  within  their  bounds  for  their 
peculiar  purposes.  And  the  mode, 
subjects  and  extent  of  such  taxation 
is  not  limited  or  regulated  by  the 
provisions  of  the  constitution  in  rela- 
tion to  taxation  and  finance. 

Idem,    577 

6.  The  act  of  June  7,  1852,  Sess. 
Acts  of  1852,  p.  12,  authorizing  assess- 
ments in  certain  cases  on  the  office  of 
sherifl^s  and  sergeants  is  not  in  viola- 
tion of  the  constitution.      Idem,    oil 

7.  An  assessment  of  four  hundred 
dollars  upon  the  sheriff  of  Frederick 
county,  laid  on  the  4th  of  October 
and  to  be  paid  on  the  1st  of  February 
following,  IS  not  a  violation  of  the  act 
of  1852.  Idem,    bll 

8.  If  the  time  of  payment  fixed  by 
the  court  was  inconsistent  with  the 
act,  that  would  not  render  the  assess- 
ment void;  but  it  would  be  corrected 
as  to  the  time  of  payment. 

Idem,    bll 
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TAXATION  A  FINANCE. 


1.  See  Taxation  by  CowUies^  &c. 

2.  See  License^  No.  1,  and  | 

Slaughter's  Casey    767  | 

TAX  SALES.  I 

1.  It  is  the  duty  of  a  County  court, 
acting  under  the  Code,ch.  37,  §  15,  p. 
203,  in  relation  to  land  sold  for  taxes, 
to  admit  the  report  of  the  surveyor 
to  record,  if  it  conforms  to  the  act. 
And  the  court,  has  no  authority  to  en- 
quire into  the  regularity  or  validity 
of  the  sale  made  by  the  sheriff. 

Randolph  justices  v.  StahmkeTy    523 

2.  The  Circuit  court  may   proceed  | 
by  mandamus  to  compel  the  County  , 
court  to  admit  the  report  of  the  sur- 
veyor to  record.  IderUy    523  I 

TRUSTS  AND  TRUSTEES. 

1.  See  Equitable  Jurisdiction  and  Re- 
lief y  No.  11,  and 

McDaniel  v.  Baskerrill,    228 

2.  On  a  bill  filed  by  claimant  of 
trust  property  sold,  to  recover  it,  the 
trustee  is  a  necessary  party. 

Ideniy    228 

3.  Testator  devises  land  and  ne- 
groes to  trustees  for  the  use  and  ben- 
efit of  his  son  A  during  his  life,  with 
the  privilege  that  he  may  reside  on 
said  farm  and  have  the  use  of  said 
negroes,  so  far  as  may  be  necessary 
for  his  support  and  maintenance,  and 
for  the  support  and  maintenance  of 
his  family  ;  and  at  his  death  the  pro- 

Eerty  to  be  equally  divided  among 
is  children.  And  he  directs  that 
the  property  shall  not  be  liable  for 
any  debt  which  his  son  A  might  then 
or  thereafter  owe.  Creditors  of  A  not 
having  recovered  a  judgment  against 
him,  cannot  come  into  equity  to  sub- 
ject the  trust  property,  though  the 
debts  were  contracted  for  necessaries 
for  the  support  of  the  family. 

Armstrong's  adm'r  cC*  als.  v.  Pitts 
ii'  ah.  235 

4.  What  sale  of  trust  property  is  no 
breach  of  the  trust.  See  Specific  Per- 
formancey  No.  4,  and 

Summers  d'  al.  v.  BeaUy    404 

5.  See  Religious  OmgregationSy  pajt- 
sim,  and  Brooke  d*  als.  v.  Shackletty    301 

Carter  d*  als.  v.  Tf  o/fV,    301 

6.  The  trustee  in  a  deed  o^  "trust  to 


secure  creditors  without  notice  of  a 
fraud,  is  a  purchaser  for  value  with- 
out notice.  Wckhain  and  Goshoni  v. 
Leivis  Martin  dc  Co.  427 

7.  A  trustee  in  whose  favor  a  de- 
cree against  an  executor  has  been 
rendered,  is  the  proper  relator  in  an 
action  on  the  oflScial  bond  of  the  ex- 
ecutor, to  recover  the  money.  CaJn- 
han's  admW  v.  /.  R.  Depriest, '  274 

8.  A  deed  of  trust  to  secure  a  debt 
is  valid  against  the  general  creditors 
of  the  grantor  after  his  death,  though 
not  recorded. 

McCandlish  v.  Keen  &  aU.    615 
Same  v.  Coke's  e.r'or  d*  aU,    615 

9.  Though  the  reconling  the  deed 
after  the  death  of  the  grantor  is  not 
necessary  to  give  it  validity,  yet  it 
seems,  if  recording  were  necessary  to 
give  it  validity,  the  recording  after 
the  death  of  the  grantor  would  be 
suflScient.  Id^in,    615 

10.  The  act,  Code,  ch.  131,  |  3,  p. 
545,  which  declares  that  all  the  real 
estate  of  a  party  dying,  which  he  has 
not  subjected  by  liie  will  to  the  pay- 
ment of  his  debt«,  shall  be  a^ets  for 
the  payment  of  debts  in  the  order  in 
which  personal  estate  is  to  be  applied, 
does  not  apply,  except  subject  to  the 
charge,  to  tne  real  estate  on  which 
the  debtor  has  created  a  bona  fide  lien 
which  is  good  against  himself. 

Idem,    615 

11.  See  Asset^y  No.  6,  and 

Idemy    615 

12.  The  act,  Code,  ch.  118,  J  H,  p. 
509,  in  relation  to  the  creditors  and 
purchasers  who  shall  be  protected 
against  unrecorded  deeds,  does  not 
include  creditors  claiming  under  a 
devise  for  the  payment  of  debts,  or 
under  the  statute  subjecting  real 
estate  to  their  payment.  But  the 
creditor  who  may  avoid  such  a  deed 
must  have  some  lien  by  judgment  or 
otherwise,  which  entitles  him  to 
charge  the  subject  conveyed  specifi- 
cally. Idemy    615 

USURY. 

A  principal  obligor  in  a  bond  hav- 
ing been  remiss  in  paying  the  inter- 
est upon  it  promptly ,'as  he  was  re- 
quired to  do,  on  two' occasions  when 
he  sent  an  agent  to  pay  the  interest 
due,  directed  him  to  pay  the  interest 
up  to  the  period  when  the  interest 
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would  next  become  due.  Tliis  how- 
ever was  voluntary  on  his  part,  and 
not  required  by  the  obligee ;  but  en- 
dorsements of  the  payments  were 
made  upon  the  bond.  This  is  not  i 
usury ;  and  is  no  ground  of  relief  to 
the  surety. 

Harmharger^s  admW  v.  Khmey^    511 

VENDOR  AND  PURCHASER. 

1  The  trustee  in  a  deed  of  trust  to 

secure  debts,  is  a  purchaser  for  value. 

Wkkhtim  &  Goshora  v.  Lewis  Martin 

d*  Co.  427 

2.  A  sale  of  a  reversion  in  real 
estate  by  a  young  man  who  had  just 
arrived  at  the  age  of  twenty-one 
years,  there  being  no  fraud  or  impo- 
sition on  the  part  of  the  purchaser, 
and  no  confidential  relations  between 
the  parties,  will  not  be  set  aside  for 
mere  inadequacy  of  price. 

Crihbms  v.  Marhrood,    495 

3.  The  English  doctrine  in  relation 
to  the  sale  of  expectant  interests,  so 
far  as  it  relates  to  vested  interests, 
held  not  to  be  law  in  this  st^te. 

Idem,    495 

4.  See  l^ou'ers,  and 

Carrington  v.  Goddin,    587 

5.  A  conveys  real  and  personal  pro- 
perty on  a  consideration  of  a  sum  of 
money  and  of  an  annuity  for  the  life 
of  the  grantor,  if  she  survives  the 
grantee,  from  the  death  of  the  gran- 
tee ;  and  in  the  deed  the  grantee 
covenants  that  his  estate  shall  pay  to 
the  grantor  if  she  survives  him,  the 
annuity. 

1st.  This  deed  does  not  create  a 
charge  upon  the  property  conveyed, 
so  as  to  entitle  the  grantor  to  subject 
the  same  to  the  payment  of  the  an- 
nuity after  the  death  of  the  grantee, 
in  preference  toother  creditors  of  the 
grantee. 

2d.  The  conveyance  is  in  conside- 
ration of  the  covenant  of  the  grantee 
that  his  estate  shall  pay  the  annuity; 
and  the  vendor's  lien  does  not  attach 
upon  the  property. 

y[cCnndlii*]i  V.  Keen  ct*  (d.^.     615 
Sninew  CoAv'.*  ex'or  ti:  (tU.    015 

6.  A  civ'^e  in  which  it  was  held  from 
the  nature  of  the  ])roperty  conveyed 
and  of  the  consideration  lor  it,  a  part 
of  which  was  an  annuity  to  be  paid 
if  the  grantor  survived  the  grantee, 
that  the  o^rantor  dM  not  retahi  a  lien 


upon  the  property  conveyed,  for  the 
payment  of  the  annuity.    Idenij    615 

VENIRE  DE  NOVO. 

See  Criminal  Jurisdiction  and  Pro- 
ceedings, No.  2,  and 

Cockers  Case,    750 

WATER  COURSES. 

City  authorities  change  the  channel 
of  a  drain  so  as  to  throw  the  water 
flowing  along  it  upon  the  lot  of  T 
lying  below.  He  cannot  obstruct  the 
channel  so  as  to  cause  the  water  to 
flow  back  upon  and  injure  the  lot  of 
A  lying  above. 

Arnick  V.  Tharp,    564 

WILLS. 

1.  Testator  made  his  will  in  1842, 
purchased  a  tract  of  land  in  1849, 
and  died  in  1852.  His  will  in  respect 
to  this  land,  is  to  be  construed  as  the 
law  was  prior  to  the  Code  of  1849. 

Raines  v.  Barker  <!•  als.     128 

2.  The  construction  given  to  the 
act  of  1785,  authorizing  the  devise  of 
after  acquired  lands,  in  the  case  of 
Allen  V.  Harrison,  3  Call  289,  adhered 
to.  Idem,     128 

3.  A  case  in  which  it  was  held  that 
a  tra(*t  of  land  purchased  after 
making  the  will,  did  not  pass  by  it, 
although  testator  disposes  of  "the 
balance  of  his  estate."        Idem,    128 

4.  Testatrix  by  her  will,  made 
when  she  possessed  no  real  estate, 
gave  two  slaves  to  her  daughter  M, 
and  six  to  her  son  S,  and  then  says, 
"  All  the  balance  of  my  property  of 
every  description,  real  or  personal,  I 
give  and  bequeath  to  my  son  S ;"  but 
if  her  daughter  had  a  child  or  chil- 
dren, three  of  the  slaves  given  to  S 
should  go  to  them.  Land  afterwards 
acquired  by  the  testatrix  does  not 
pass  by  the  devise  to  S. 

Gibson  V.  Currell  ct*  als.     136 

5.  Testator  devises  lands,  and 
charges  that  the  devisee  shall  pay 
one-fourth  of  his  debts.  The  cliarg'e 
prevents  the  running  of  the  statute  of 
limitations  against  a  debt  not  barred 
at  the  death  of  the  testator. 

liinil'tr's  le.^^ee  v.  D,jarne(te,     152 

6.  Bui  the  charge  in  the  will  does 
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not    revive  a  debt    barred  by  the 

statute. 

TazeuelVs  ex' or  v.  Whittle's  aihnW,    329 

7.  The  will  of  W  having  been  made 
in  1746,  before  a  survey  or  patent* to 
bim,  the  land  embraced  in  said 
patent  did  not  pass  by  his  will,  but 
decended  to  his  heir  at  law. 

ClemetiU  v.  Kvles,    468 

8.  See  EMates,  Xo.  2,  3,  and 

Hooe  ct  a/^.  v.  Hooe,       245 
Timley  v.  Jones  tfc  als.    289 

9.  The  name  of  a  testator  at  the  \ 
commencement  of  an  olojfraph  will 
is  an  equivocal  act,  and  unless  it  ap-  I 
pears  affirmatively  from  something  \ 
on  the  face  of  the  paper,  that  it  was 
intended  as  a  signature,  it  is  not  a 'I 
sufficient  signing  under  the  statute.  , 
Code.  ch.  122,  |  4,  p.  516.  Ramsey  &  I 
al*.  V.  Ramsey's  ex' or,  664  j 

10.  A  paper  is  propounded  for  pro- 
bat  to  the  County  court  of  C,  as  the 
will    of  B,  and   is  rejected  on  the 
ground  that  B  was  incompetent  to 
make  a  will.    Afterwards  the  paper 
is  propounded  for  probat  to  the  Cir-  ; 
cuit  court  of  C,  and  that  court  with 
the  knowledge  that  it  had  been  re-  j 
jected  in  the  County  court,  admits  it  ! 
to    probat.     The    sentence   of    the  } 
County  court   is  conclusive   against 
the  will,  and  the  sentence  of   the 
Circuit  court  is  a  nullity. 

Ballow  tk  a/j».  v.  Hudson  &  als,     672 

11.  See  Practice  in  Chancemj,  Xo.  18, 
and  Idem,    672 


WITXE&S. 

1.  See  Evidence,  Xo.  5,  and 

Clements  v.  Kyk*,    468 

2.  In  an  action  on  a  joint  bond 
against  the  personal  representative  of 
a  deceaj^ed  obligor,  a  surviving  obli- 
gor is  an  incompetent  witness  for  the 
defendant. 

Broom's  adm'r  v.  Johnsfm,    644 
IsbeU's  ex'or  v.  Johnson,         644 

3.  Where  a  witness  is  offere<l  as 
competent  on  the  ground,  that  though 
interested  in  favor  of  the  party  offer- 
ing him,  his  interest  is  equal  or 
greater  the  other  way,  this  last  inter- 
est must  be  as  direct  and  immediate 
as  the  former.  Id^tn,    64t 

4.  In  an  action  against  one  of  two 
obligors  in  a  bond,  the  interest  of  the 
other  arising  from  his  liabilitv  to  the 
defendant  for  contribution,  is  more 
direct  and  immediate  than  his  lia- 
bility as  obligor  in  the  bond  to  the 
obligee:  and -he  is  therefore  an  in- 
competent witness  for  the  defendant. 

Idem,    &44 

5.  If  the  liability  of  one  obligor  in 
a  .bond  is  defeated  on  a  ground  not 
personal  to  himself,  (as  infancy,  bank- 
ruptcy or  death,)  the  liability  of  all 
the  other  obligors  is  at  an  end ;  and 
therefore  one  obligor  is  an  incompe- 
tent witness  for  his  co-obligor  in  an 
action  on  the  bond.  Idem,    644 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


I 


>v  •-•"*: 


.Google 


Digitized  by 


Google 


